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PROCEEDINGS. 


Ellensbubg,  Wash.,  August  5,   1902. 

The  Washington  State  Bar  Association  met  in  annual  session  in* 
the  City  of  Ellensburg,  in  the  Superior  Court  Room,  and  was- 
called  to  order  at  10:30  a.  h.  by  Hon.  Austin  Mires,  President. 

There  were  present :  Hon.  Austin  Mires,  President;  R.  6. 
Hudson,  First  Vice  President;  Eugene  G.  Kreider,  Secretary,  and* 
a  quorum  of  members. 

The  President — The  first  order  of  business  is  the  reading  of 
the  record  of  the  proceedings  of  the  preceding  annual  meeting. 

On  motion,  the  reading  was  dispensed  with,  inasmuch  as  the 
printed  record  of  proceedings  had  been  placed  in  the  hands  of 
every  member  of  the  Association. 

The  President — The  next  thing  in  order  is  the  address  by  the 
President. 

On  motion,  the  reading  of  the  President's  address  was  post- 
poned  until  the  afternoon  session. 

The  President — The  next  order  of  business  is — 

REPORTS   OF   OFFICERS. 

The  Secretary  then  read  the  reports  of  the  Executive  Com- 
mittee, the  Secretary,  and  of  the  Treasurer,  as  follows: 

REPORT  OF  EXECUTIVE  COMMITTEE. 

Tacoma,  January  4.  1902. 

The  Executive  Committee  of  the  Washington  State  Bar  Association 
met  at  the  office  of  Vice  President  Hudson,  in  Tacoma,  President  Mires- 
presiding. 

The  committee  selected  the  following  subjects  and  writers  for  the 
program  of  the  Ellensburg  meeting  of  the  Washington  State  Bar  Asso- 
ciation, to  be  held  August  5th  to  7tb,  1902: 

President's  Address— Austin  Mires,  Ellensburg. 
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''Conflicting  Decisions  of  Federal  and  State  Courts— Our  National 
Constitution  the  Harmonizer."— Judge  C.  H.  Hanford,  Seattle. 

"  Some  Pioneer  Judges  and  Lawyers  I  Have  Enowji  on  This  Coast."— 
N.  T.  Caton,  Davenport. 

''Stability  of  Legal   Principles— A   Thing  of    the  Past."— Will   G. 
Graves,  Spokane. 

"Railway   and  Transportation  Commissions" — Arthur  Remington, 
Tacoma. 

'•The    Course   of   Legislation  in  Washington."— Edward   Whitson, 
North  Yakima. 

"  A  Day  in  Court."— Poem  by  Edward  Pruyn.  Ellensburg. 

There  being  no  further  business,  the  committee  adjourned. 

E.  G.  Ereider,  Secretary. 

SECRETARY'S  ANNUAL  REPORT. 

Olympia,  Wash.,  August  1,  1902. 
To  the  President  and  Members  of  the  Washington  State  Bar  Association  : 

Gentlemen— I  have  the  honor  to  submit  my  annua!  report  as  Secre- 
tary for  the  year  ending  June  30,  1902,  as  follows : 

Number  of  members  as  per  last  report. 219 

Number  joined  since  last  report  24 

243 

Number  dropped  for  non-payment  of  dues 25 

Number  removed  from  State 6 

Numberdieu 3 

34 

Present  membership 209 

Cash  received  from  24  admission  fees 8120  00 

Cash  received  for  dues 207  00 

Cash  paid  Treasurer 327  00 


I  beg  leave  to  report,  further,  that  I  have  on  file  at  my  office  in 
Olympia  a  large  number  of  reports  from  various  bar  associations 
throughout  the  country,  which  are  readily  accessible  to  all  those 
desirous  of  consulting  them.  These  reports  are  full  of  valuable  ana  in- 
teresting matters  pertaining  to  the  legal  profession,  and  will  in  time 
make  a  good  ;*eference  library  along  the  lines  of  the  history  and  develop- 
ment of  the  law. 

The  demand  from  other  States  for  copies  of  the  annual  reports  of  our 
Association  still  keeps  up,  and  to  such  an  extent  that  the  reports  for  the 
years  1895  and  1896  are  practically  exhausted. 

Respectfully  submitted, 

Eugene  G.  Krkider,  Secretary. 
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TREASURER'S  A:NN0AL  REPORT. 

Olympia,  Wash.,  August  1,  1902. 
Washington  State  Bar  Association :  * 

Gentlemen — I  have  the  honor  to  submit  for  your  consideratioa  this 
my  annual  report  as 'Treasurer  of  this  Association  for  the  fiscal  year 
ending  July  81.  1902. 
July  12,  1901.    To  cash  received  from  Secretary 

for  membership  fees 8120  00 

To  cash  received  from  Secretary 

for  dues  from  members 85  00 

Oct.  10.  1901.    To   cash    received    from    W.    A. 

Peters,  former  Treasurer 262  59 

July  12.  1902.    To  cash  received  from  Secretary 

for  dues  from  members 101  00 

July  81,  1902.    To  cash  received  from  Secretary 

for  dues  from  members 21  00 

Cr. 

July  12.  1901.     By  paid  Warrant  No.  22 8110  75 

Oct.      9.  1901.         *•  •*  '•    23 132  30 

Oct.     9.  1901.         "  "  "    24 19  55 

Aug.    1,  1902.     By  cash  on  hand 826  99 

8589  59  8589  59 

Very  respectfully, 

Nathan  S   Porter,  Treasurer. 

On  motion,  the  reports  were  ordered  received,  and  placed  on  file. 

The  applications  of  the  following  named  attorneys  for  member- 
ship were  read,  and  on  a  ballot  being  taken,  they  were  duly  elected 
to  membership,  viz.:  Edward  Proyn,  Ralph  Eauffman,  H.  D. 
Merritt,  C.  R.  Hovey,  W.  J.  Welsh,  Mitchell  Gilliam,  A.  L. 
Slemmons,  and  Carroll  B.  Graves.  A  letter  from  N.  T.  Caton 
was  read,  annoancing  his  inability  to  be  present  and  perform  his 
part  of  the  program,  owing  to  the  serious  illness  of  hia  wife.  On 
motion  of  Mr.  Root,  the  Secretary  was  instructed  to  acknowledge 
the  receipt  of  the  letter,  and  express  the  sympathy  of  the  members 
for  his  affliction,  and  their  regret  at  bin  inability  to  be  present. 

Mr.  Will  G.  Gbavks  — On  behalf  of  Mr.  T.  O.  Abbott,  of 
Tacoma,  I  wish  to  offer  the  following  resolution: 

Be  it  Hesolvtd,  That  the  President  of  this  Association  appoint  a  com- 
mittee of  three  members,  for  the  purpose  of  drafting  a  bill  for  the  regis- 
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tratioQ  of  land  titles  in  the  State  of  Washington,  according  to  the  system 
known  as  the  Torrens  System ,  or  such  other  similar  system  as  may,  in 
their  judgment,  be  advisable ;  with  power  to  submit  said  bill  to  the 
ensuing  session  of  the  I^egislature  and  urge  its  adoption. 

Upon  motion  of  Mr.  Hudson,  the  resolution  was  amended  by 
adding  thereto  the  following  proviso: 

Provided,  Said  committee  does  not  find  said  provision  is  in  conflict 
with  the  Constitntion. 

On  motion  of  Mr.  Whitson,  the  resolution  was  laid  upon  the 
table. 

Before  motion,  a  recess  was  taken  until  2  o^ clock  p.  m. 


AFTERNOON    SESSION. 

Ellensburg,  Wash.,  Aug.  5,  1902. 

The  Association  met  at  2  p.  m.,  and  was  called  to  order  by  the 
President. 

The  President  then  read  his  address  as  follows:    (See  appendix). 

Mr.  Whitson  then  read  his  paper  upon  «*The  Course  of  Legisla- 
tion in  Washington."     (See  appendix.) 

Mr.  Will  G.  Graves  then  read  his  paper  entitled  <<  Stability  of 
Legal  Principles — A  Thing  of  the  Past."     (See  appendix.) 

A  discussion  upon  the  papers  read  ensued,  which  was  partici- 
pated in  by  the  following  members:  Messrs.  Carroll  B.  Graves,  O. 
Jacobs,  Clyde  V.  Warner,  E.  Pruyn,  H.  D.  Merritt  and  Will  G. 
Graves. 

Mr.  Rudkin,  Chairman  of  the  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure,  announced  that  his  committee 
had  no  report  to  submit. 

The  following  invitation  from  the  Ellensburg  Club  was  received 
and  read: 
To  the  Members  of  the  State  Bar  Association : 

Gentlemen— During  your  visit  to  the  City  of  Ellensburg,  whose  hos- 
pitality you  shall  freely  share,  the  Ellensburg  Club  specifically  offers 
you  a  cordial  welcome  to  its  rooms  at  all  times.    The  rooms  are  open  at 
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ftll  hours,  at  the  corner  of  Pearl  and  Fifth  streets.    Proverbially  speak- 
ing. "The  latch-string  is  always  out.*' 

Yours  very  truly, 

R.  B.  Wilson,  President. 

P.  A.  Gbtz,  Secretary. 

The  Secretary  was  instrncted  to  express  the  thanks  of  the  Asso- 
ciation to  the  Elllensbarg  Club  fot  its  hospitaHty. 

Mr.  Root — Inasmuch  as  there  is  no  member  of  the  Committee 
on  Obituaries  present,  I  move  that  the  committee  be  instructed  to 
make  a  report  later,  which  shall  be  entered  in  the  proceedings  aa 
of  this  date.     Motion  carried. 

On  motion,  the  Association  took  a  recess  until  10  o'clock,  a.  m. 
tomorrow. 

-2 
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SECOND    D^Y. 


Ellensbur^,  Wash.,  Aug.  6,  1902. 

Association  met  at  10  a.  m.,  President  Mires  in  the  chair. 

Communications  were  read  from  Messrs.  Albertson,  Weir, 
Shank,  Moore  and  Arthur,  expressing  regret  at  their  inability  to 
attend. 

Mr.  Remington  then  read  his  paper  upon  < 'Rail way  and  Trans- 
portation Commissions,'^  (see  appendix);  and  a  discussion  of  the 
topic  followed  by  U.  S.  Senator  Turner  and  State  Senator  Preston. 

Mr.  Whitson,  Chairman  of  the  Committee  on  Legal  Education 
and  Admission  to  the  Bar,  made  a  verbal  report  favoring  a  college 
education  ai^  one  of  the  requisites  of  admission  to  the  bar.  On 
motion  of  Mr.  Turner,  the  committee  was  granted  permission  to 
file  a  nunc  pro  tunc  report. 

The  Committee  on  Jurisprudence  and  Law  Reform  submitted 
the  following  report: 

COMMITTEE  REPORT 

To  the,  Honorable  President  and  Members  of  tJie  Washington  Stale  Bar 
Association : 
Gentlemen — On  behalf  of  your  Committee  on  Jurisprudence  and 
Law  Reform,  I  beg  to  state  that  owing  to  the  scattered  residences  of 
members  of  the  committee  it  has  been  impracticable  to  have  a  com- 
mittee meeting.  I  have,  however,  corresponded  with  the  other  members 
of  the  committee  with  a  view  of  ascertaining  their  views  and  ideas  upon 
questions  pertinent  for  discussion,  report  and  recommendations  to  your 
honorable  body  and  within  the  scope  of  the  committee's  duties.  I 
enclose  herewith  a  letter  from  Mr.  Will  G.  Graves  of  Spokane,  accom- 
panied by  forms  of  bills  and  draft  of  proposed  constitutional  amend- 
ment, covering  subjects  worthy  of  the  careful  consideration  of  the  Bar 
Association.  I  also  enclose  a  letter  from  Hon.  J.  T.  Ronald  of  Seattle, 
member  of  your  committee,  addressed  to  myself  upon  the  subjects  there- 
in treated.    Also,  please  find  enclosed  duplicate  copies  of  these  proposed 
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measures,  on  which  Hon.  T.  L.  Stiles,  another  member  of  your  com- 
mittee, has  penciled  his  comments  and  recommendations. 

After  carefully  considering  the  questions  therein  presented,  I  concur 
in  the  suggestions  and  recommendations  of  Hon.  T.  L.  Stiles.  They  are 
the  observations  of  an  eminent  and  studious  lawyer,  an  ex-President  of 
this  Association,  and  a  gentleman  whose  long  experience  at  the  bar  and 
on  the  supreme  bench  of  the  State  entitle  his  views  to  peculiar  weight. 

It  will  also  be  noticed  that  Mr.  Ronald^s  views  are  about  in  line  witli 
the  others  as  herein  expressed  and  in  Judge  Stiles'  remarks. 

In  addition,  however,  to  what  has  been  said,  I  wish  to  add  as  my  indi- 
vidual views  a  suggestion  that  if  a  method  of  non-partisan  nominations 
for  judicial  offices  can  be  devised,  on  a  basis  that  will  insure  the  results 
desired  without  separate  elections  for  judges,  it  would  save  a  large  item 
of  expense.  The  expense  of  holding  a  separate  election  in  all  the  pce- 
cincts  of  the  State  would  be  so  great  that  it  would  not  in  my  judgment 
be  warranted  unless  the  advantage  sought  were  very  great,  and  could 
not  be  attained  in  any  other  way.    Respectfully  submitted, 

Allen  Weir, 
Chairman  Committee  on  Jurisprudence  and  Law  Reform. 


Spokane,  Wash.,  July  14,  1902. 
Allen  Weir,  Esq..  Olympia,  Wash,: 

Dear  Sir— I  observe  that  you  are  of  the  Committee  on  Jurisprudence 
and  Law  Reform  of  the  State  Bar  Association,  and  as  a  member  of  such 
committee  I  desire  to  call  your  attention  to  certain  reforms  in  our  laws 
presented  to  the  Bar  Association  of  Spokane  County  by  its  Committee 
on  Jurisprudence  and  Law  Reform,  of  which  committee  I  am  chairman. 
I  submit  these  to  you  in  the  hope  that  you  will  consider  them  worthy  of 
submission  to  the  State  Bar  Association  at  its  meeting  in  August. 

The  principal  matters  presented  are  the  amendments  to  the  consti- 
tution providing  the  manner  for  the  selection  of  judges  of  the  supreme 
and  superior  courts.  These  amendments  were  approved  by  the  Bar 
Association  of  this  county,  with  the  exception  of  certain  matters  relating 
to  the  details  thereof,  as  some  slight  changes  in  the  date  of  holding  the 
election,  and  other  matters  which  do  not  at  all  go  to  the  affecting  of  the 
scheme  ouiliued  in  the  amendments  which  I  submit  to  you.  The  scheme 
as  outlined,  as  you  will  at  once  see,  is  the  elimination  of  partisanship 
and  politics  entirely  from  the  selection  of  the  judiciary,  and  leaving  it  in 
sncb  manner  that  the  judiciary  will  be  selected  by  those  best  qualified  to 
jadge  of  their  fitness,  inasmuch  as  where  politics  are  eliminated,  only 
those  personally  interested  in  the  matter,  viz. ,  the  lawyers  and  thinking 
men  of  the  community,  will  turn  out  to  the  elections.  I  may  say  that 
these  amendments  have  been  submitted  to  several  lawyers  throughout 
the  State  apart  from  the  members  of  our  Bar  Association  (by  whom  the 
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amendments   were   approved   without  a  dissenting   voice),  and  have 
always  met  with  approval. 

The  next  most  important  of  the  matters  submitted  is  the  proposed  act 
relating  to  the  manner  of  saving  exceptions  and  settling  and  certifying 
bills  of  exceptions.  The  central  thought  of  this  act  is  to  provide  a 
method  by  which  the  issues  in  a  cause  presented  to  the  supreme  court 
might  be  so  clearly  outlined  that  the  mass  of  irrelevant  matter  that 
always  encumbers  the  record  under  the  present  system  of  statement  of 
facts  might  be  eliminated,  to  the  end  that  the  judges  can  pass  upon  the 
questions  involved  with  much  less  labor  and  with  much  better  results 
than  now.  I  may  say  with  relation  to  section  13  of  the  proposed  act, 
that  this  is  practically  the  system  prescribed  by  rules  of  court  in  South 
Dal^ota  and  Illinois.  I  have  taliped  with  a  former  judge  of  the  supreme 
court  of  South  Dakota,  who  says  that  in  practical  operation  the  judges 
in  not  more  than  one  or  two  instances  in  the  seven  or  eight  years  that  he 
was  upon  the  bench  found  it  necessary  to  resort  to  the  record  to  deter- 
mine what  the  facts  of  the  case  were;  that  the  appellants  in  all  their 
cases  gave  so  fair  an  abstract  of  the  facts  thai  they  were  not  questioned 
by  the  respondent.  We  all  understand  that  under  the  present  system  it 
is  impossible  for  all  the  judges  to  go  through  the  record  and  determine 
what  the  facts  really  are.  Therefore,  the  judge  writing  the  opinion  is 
the  only  one  who  makes  an  examination  of  the  record.  It  follows  fromi 
this  that  frequently  decision  of  the  judge  who  tried  the  case  and  has  heard 
the  witnesses  is  overruled  by  another  judge  who  reads  simply  the  testi- 
mony. It  is  certainly  more  satisfactory,  if  the  supreme  court  are  going 
to  review  the  facts  of  the  case,  that  all  the  judges  should  have  read  the 
record,  and  when  seven  have  coincided  in  the  view  that  the  one,  the  trial 
judge,  was  mistaken,  we  feel  better  satistied  with  it.  I  have  talked,  also, 
with  lawyers  from  Illinois,  who  say  that  under  their  practice  there  was 
never  any  controversy  between  the  attorneys  for  the  respective  parties 
as  to  the  abstract  of  the  issues;  that  it  being  a  case  of  live  and  let  live, 
the  attorney  for  the  appellant  endeavored  always  to  state  the  case  fairly, 
and  if  the  attorney  for  the  opposing  party  considered  that  the  statement 
did  not  show  everything  material,  the  mere  suggestion  of  that  fact  would 
always  procure  an  amendment  without  the  necessity  of  making  a  formal 
application.  All  the  persons  who  had  observed  the  workings  of  the  sys- 
tem were  unqualifiedly  in  favor  of  it.  This  bill,  however,  was  disap- 
proved of  by  our  local  association,  upon  what  ground  I  do  not  know,  as 
I  was  not  present  at  the  meeting.  I  imagine,  however,  that  it  was  be- 
cause the  majority  were  wedded  to  the  present  slovenly  method  of  get- 
ting a  case  before  the  supreme  court  and  did  not  consider  the  advantages 
which  would  accrue  to  the  bar  at  large  if  the  labor  of  the  supreme  court 
to  get  an  understanding  of  the  case  could  be  reduced,  and  the  issues  so  clear* 
ly  presented  that  they  could  be  understandingly  considered  by  the  court. 
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The  other  matters  outliaed  in  the  proposed  acts  which  I  send  you  are 
not  of  soch  importance  as  this,  but  it  may  be  that  you  will  find  among 
them  something  worthy  of  note. 

I  am  very  greatly  interested  in  these  constitutional  amendments,  and 
they  have  met  with  such  unqualified  approval  from  the  lawyers  who  have 
considered  them  that  I  should  liice  to  have  them  submitted  to  the  State 
Bar  Association  for  discussion.  Even  if  a  majority  of  the  committee  do 
not  approve  of  them,  would  it  not  be  possible  to  present  them  to  the  As- 
sociation for  its  consideration  ?  Very  truly  yours, 

Will  G.  Graves. 

July  16,  1902. 
Bon.  Allen  Weir,  Olympia,  Wash.: 

Dear  Sir  —  You  are  the  chairman  of  the  standing  committee  on  Jur- 
isprudence and  Law  Reform  of  the  Washington  State  Bar  Association, 
of  which  I  am  a  member.  Enclosed  you  will  find  a  letter  to  me  from  Mr. 
Graves,  of  Spokane,  together  with  proposed  constitutional  amendments 
and  legislative  enactments.  As  I  will  not  be  in  the  country  at  the  date 
of  the  next  meeting  of  the  State  Bar  Association  at  Ellensburg.  I  forward 
these  papers  to  you  as  chairman  of  the  committee,  together  with  Mr. 
Graves*  letter,  so  that  you  may  be  in  possession  of  his  ideas. 

Concerning  the  proposed  amendments,  I  wish  to  say  that  those  pro- 
posing to  amend  section  8  and  section  5  of  article  4  of  the  constitution  of 
the  state  relative  to  the  election  of  the  judges,  have  my  hearty  approval, 
and  as  a  member  of  the  committee  I  would  like  to  see  the  Stale  Bar  As- 
sociation adopt  the  recommendation  and  make  it  its  own. 

Concerning  the  proposed  act  relating  to  saving  and  settling  excep- 
tions, etc.,  and  also  amending  the  act  in  relatiou  to  garnishment  in  jus- 
tice courts,  and  also  the  act  in  relation  to  the  fees,  and  also  the  one  relat- 
ing to  the  manner  of  commencing  civil  actions,  I  am  not  able  to  give  my 
unqualified  endorsement.  I  am  not  prepared  to  say  that  the  legislation 
therein  proposed  is  an  improvement  upon  our  present  system,  but  two 
of  the  proposed  legislative  acts  I  do  unqualifiedly  endorse,  viz.:  the  act 
providing  for  the  allowance  of  appeals  to  the  supreme  court  from  Judg- 
ments of  appropriations,  etc.,  and  the  act  for  the  protection  of  occupants 
of  land  who  have  in  good  faith  made  permanent  improvements  thereon. 

As  to  the  other  proposed  legislative  acts  which  I  hereinbefore  stated  I 
do  not  fully  endorse,  I  am  not  prepared  at  this  time  to  say  they  are  not 
an  improvement  upon  our  present  system,  but  before  I  can  join  in  a 
recommendation  adopting  those  acts  1  must  be  made  to  see  that  they  are 
an  improvement.  Very  respectfully  yours. 

J.  T.  Ronald. 

Peoposbd  Amendmbnt  of  Article  IV,  Section  8,  of  the   Consti- 
tution OP  the  State  of  Washington. 

ART.  IV.   Sec.  8.    The  judges  of  the  supreme  court  shall  be  elected 
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by  the  qualified  electors  of  the  state  at  large,  at  judicial  elections  when 
none  but  candidates  for  judicial  offices  shall  be  voted  for.  Their  term  of 
office  shall  be  eight  years  from  and  after  the  second  Monday  in  January 
next  succeeding  their  election:  Provided,  That  the  legislature  may  in- 
crease the  length  of  the  term.  The  first  judicial  election  shall  be  held  on 
the  second  Monday  in  July,  1906.  and  two  judges  of  the  supreme  court 
shall  be  elected  for  regular  terms  thereat.  A  special  judicial  election 
shall  be  held  on  the  second  Monday  in  July,  1908.  at  which  one  judge  of 
the  supreme  court  shall  be  elected,  who  shall  hold  office  for  two  years 
only,  from  and  after  the  second  Monday  in  January  next  succeeding  his 
election.  A  regular  judicial  election  shall  be  held  on  the  second  Monday 
in  July,  1910,  at  which  three  judges  of  the  supreme  court  shall  be  elected 
for  regular  terms.  Thereafter  the  judicial  elections  shall  be  held  every 
four  years,  on  the  second  Monday  in  July.  The  number  of  judges  to  be 
elected,  and  the  period  of  time  between  elections,  shall  continue  as  above 
fixed  until  a  change  in  the  length  of  the  term,  or  an  increase  in  the  num- 
ber of  supreme  judges,  when  the  legislature  may  alter  the  time  of  elec- 
tion and  the  number  of  judges  to  be  elected:  Provided,  That  no  change 
shall  be  made  which  will  require  the  election  of  ail  the  judges  at  one 
election.  The  legislature  may  change  the  date  for  holding  the  judicial 
election:  Provided,  That  it  shall  not  be  so  changed  that  it  shall  be  held 
within  sixty  days  either  before  or  after  any  general  state  or  county  elec- 
tion or  any  municipal  election  in  any  city  having  more  than  ten  thousand 
inhabitants:  And  further  provided.  That  neither  the  legislature  nor  any 
such  municipality  bhall  fix  the  time  for  holding  any  general,  state, 
county,  or  municipal  election  within  sixty  days  either  before  or  after  the 
date  for  holding  the  judicial  elections.  Until  otherwise  provided  by  law 
the  judicial  elections  shall  be  conducted  throughout  as  are  the  general 
elections,  save  as  modifications  are  made  herein.  The  ballot  cast  thereat 
shall  bear  the  heading,  "Judicial  Ticket."  and  shall  have  upon  it  no 
party  name,  symbol,  or  designation.  Any  person  eligible  to  the  office  of 
judge  of  the  supreme  court  may  become  a  candidate  for  that  position, 
and  shall  be  entitled  to  have  his  name  placed  upon  the  ballot  and  to  be 
voted  for  at  any  judicial  election,  by  tiling  in  the  office  of  the  secretary  of 
state,  at  least  sixty  days  before  the  date  of  the  election,  a  petition  that 
his  name  be  placed  on  the  ballot  as  a  candidate  for  that  office,  signed  by 
not  less  than  one  thousand  qualified  electors  of  the  state  at  large:  Pro- 
vided, That  any  person  who  has  knowingly  received  and  not  declined  the 
nomination  or  endorsement  of  any  party  convention  for  the  office  shall 
not  be  entitled  to  have  his  name  placed  upon  the  ballot  as  a  candidate 
therefor,  nor  shall  any  votes  for  him  be  counted  or  considered.  Thirty 
days  before  the  election  the  secretary  of  state  shall  certify  to  each  county 
auditor  in  the  state  the  names  of  such  persons  as  are  entitled  to  be  placed 
upon  the  ballot  as  candidates  for  judges  of  the  supreme  court,  and  he 
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shall  place  their  names  on  the  ballot  to  be  voted  in  that  county.  The  re- 
sult of  the  election  shall  be  determined  and  certified  as  in  the  case  of 
other  state  officers  until  otherwise  provided  by  the  legislature.  If  a  va- 
cancy occur  in  the  office  of  a  judge  of  the  supreme  court,  the  governor 
shall  appoint  some  qualified  person  to  hold  the  office  until  the  election 
and  qualification  of  a  judge  to  fill  the  vacancy,  and  this  election  shall 
take  place  at  the  next  succeeding  judicial  election,  and  the  judge  so 
elected  shall  hold  the  office  for  the  remainder  of  the  unexpired  term 
The  term  of  every  judge  shall  continue  until  the  qualification  of  his  duly, 
elected  successor.  The  judge  elected  for  a  full  terip  who  shall  have  the 
shortest  term  to  serve  shall  be  chief  justice,  and  shall  preside  at  all  ses- 
sions of  the  supreme  court.  Where  two  or  more  judges  have  the  same 
short  term,  the  other  judges  of  the  supreme  court  shall  determine  which 
of  them  shall  be  chief  justice.  In  case  of  the  absence  of  the  chief  justice, 
the  judge  having  the  same  or  the  next  shortest  term  shall  preside  as  chief 
justice.  The  sessions  of  the  supreme  court  shall  be  held  at  the  seat  of 
government  until  otherwise  provided  by  law.  This  section  shall  be  self- 
executing. 

Proposed  Amendment  of  Abticlb  IV,  Section  5,  of  the  Constitu- 
tion OP  THE  State  of  Washington, 

ART.  IV,  Sec.  6.  There  shall  be  a  superior  court  in  each  of  the 
counties  of  the  state.  The  legislature  shall  fix  the  number  of  the  judges 
of  the  superior  courts  and  provide  for  their  distribution  to  the  several 
courts.  In  any  county  where  there  shall  be  more  than  one  judge  of  the 
superior  court,  there  may  be  as  many  sessions  of  the  superior  court  at 
the  same  time  as  there  are  judges  therein,  whether  they  are  judges  therein 
by  election,  or  are  sitting  as  judges  therein  by  assignment  by  the  gover- 
nor or  at  the  request  of  a  judge  or  judges  of  that  court,  and  in  such  case 
the  business  of  the  court  shall  be  distributed  and  assigned  as  may  be  pro- 
vided by  law,  or  in  the  absence  of  legislation,  in  such  manner  as  shall  be 
provided  by  rules  or  orders  of  the  court.  The  action  of  any  one  or  more 
of  the  judges  shall  be  the  action  of  the  court.  For  the  purpose  of  the 
election  of  judges  of  the  superior  courts,  a  judicial  election  shall  be  held 
every  four  years  in  each  county  throughout  the  state  at  the  same  time 
that  the  election  for  judges  of  the  supreme  court  is  held:  Proinded,  That 
at  the  special  judicial  election  held  in  1908,  judges  of  the  superior  courts 
throughout  the  state  shall  be  elected,  but  shall  hold  office  only  until  the 
second  Monday  in  January  next  succeeding  their  election,  and  at  the 
regular  judicial  election  held  in  1910,  all  the  superior  judges  shall  be 
elected  for  regular  terras.  The  time  for  holding  elections  for  judges  of 
the  superior  courts  shall  not  be  changed  unless  the  time  for  the  election 
of  judges  of  the  supreme  court  shall  also  be  changed  to  coincide  there- 
with, but  any  change  of  the  time  for  holding  elections  for  judges  of  the 
supreme  court  shall  operate  to  change  the  time  for  holding  the  election 


Digitized  by  VjOOQIC 


24  PB0CEBDING3. 


for  judges  of  the  superior  courts.  Any  person  eligible  to  the  office  of 
judge  of  the  superior  court  may  become  a  candidate  for  that  poBition, 
and  shall  be  entitled  to  have  his  name  placed  upon  the  ballot  and  to  be 
voted  for  at  any  election  held  to  fill  that  office,  by  filing  in  the  office  of 
the  county  auditor  of  the  county  for  the  judge  of  the  superior  court  of 
which  he  is  a  candidate,  at  least  forty  days  before  the  date  of  the  elec- 
tion, a  petition  that  his  name  be  placed  on  the  ballot  as  a  candidate  for 
that  office,  signed  by  not  less  than  two  hundred  and  fifty  electors  of  the 
county  or  counties  in  which  he  is  a  candidate:  Provided,  That  any  person 
who  has  knowingly  received  and  not  declined  the  nomination  or  endorse- 
ment of  any  party  convention  in  the  county  or  counties  in  which  he  is  a 
candidate  for  the  office  of  judge  of  the  superior  court  shall  not  be  entitled 
to  have  his  name  placed  upon  the  ballot  as  a  candidate  therefor,  nor 
shall  any  votes  cast  for  him  for  that  office  be  counted  or  considered. 
No  person  shall  be  eligible  for  the  office  of  judge  of  any  superior  court 
unless  he  shall  be  a  resident  of  the  county  in  which  such  court  is  held: 
Provided,  That  when  it  is  provided  by  law  that  one  person  shall  be  judge 
of  the  superior  courts  of  several  counties,  any  candidate  for  that  office 
shall  be  a  resident  of  some  one  of  the  said  counties:  And  further  provided , 
That  in  such  case  it  shall  be  sufficient  for  any  candidate  to  tile  the  origi- 
nal petition  that  bis  name  be  placed  upon  the  ballot  in  the  county  where 
be  resides,  and  to  file  certified  copies  thereof  with  the  county  auditors  of 
the  remainder  of  the  counties.  Each  county  auditor  shall  place  upon 
the  ballot  prepared  for  the  judicial  election  the  names  of  those  persons 
who  have  qualified  themselves  as  candidates  for  the  office  of  judge  of  the 
superior  court  for  that  county.  Such  names  shall  be  placed  under  no 
party  name,  symbol,  or  designation,  but  shall  be  so  set  apart  or  in  other- 
wise distinguished  from  the  names  of  those  who  are  candidates  for  the 
office  of  judges  of  the  supreme  court  that  the  electors  shall  not  be  misled 
as  to  the  office  for  which  the  several  persons  whose  names  appear  on  the 
ballot  are  candidates.  Until  otherwise  provided  by  the  legislature  the 
result  of  the  election  shall  be  determined  and  certified  as  in  the  case  of 
county  officers  elected  at  a  general  election:  Provided,  That  in  all  other 
respects  the  procedure  with  regard  to  the  election  of  judges  of  the  supe- 
rior courts  shall  conform  to  that  prescribed  for  the  election  of  judges  of 
the  supreme  court.  The  term  of  office  of  judges  of  the  superior  courts 
shall  be  four  years  from  and  after  the  second  Monday  in  January  next 
succeeding  their  election,  and  until  the  election  and  qualification  of  their 
successors:  Provided,  That  the  legislature  may  increase  the  length  of  the 
term.  If  a  vacancy  occurs  in  the  office  of  judge  of  any  superior  court, 
the  governor  shall  appoint  some  qualified  person  to  fill  the  office  until 
the  election  and  qualiiication  of  a  judge  to  fill  the  vacancy,  and  this  elec- 
tion shall  take  place  at  the  next  succeeding  judicial  election.  This  sec- 
tion shall  be  self-executing. 
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After  diBoaBBion   by  Will  6.  Graves   and   Jadge  Stiles,   the 
report  was  ordered  received  and  placed  on  file. 
The  Association  took  a  recess  antil  2  p.  m. 


AFTERNOON   SESSION. 

The  Association  was  called  to  order  at  2  p.  m.  by  President 
Mires. 

Discussion  of  the  report  of  the  Committee  on  Jurisprudence  and 
Law  Reform  was  resumed,  and  was  joined  in  by  Messrs.  Whitson, 
Turner,  Will  G.  Graves,  Stiles,  Howe  and  Hanford. 

The  President — Senator  Turner,  I  have  been  requested  to  ask 
yon  for  information  upon  the  bill  introduced  by  you  in  congress  to 
Reform  the  Federal  Judicial  System,  and  I  now  ask  you  to 
favor  us. 

Senator  Turner  then  explained  his  bill,  and  was  followed  by 
Jndge  Hanford,  who  pointed  out  from  his  experience  the  necessity 
for  the  passage  of  the  bill. 

The  following  resolution  by  Mr.  Whitson  was  thereupon  passed 
by  the  Association: 

Resolved,  That  the  Bar  Associatian  of  the  State  of  Washington  gives 
its  unqualitied  endorsement  to  Senate  Bill  No.  5672.  entitled  "  A  bill  to 
abolish  the  circuit  courts,  to  define  and  increase  the  jurisdiction  of  and 
to  simplify  appeals  from  the  district  courts  of  the  United  States,  and  for 
other  purposes,"  introdnced  by  Senator  Turner.  Its  passage  will  give 
relief  to  the  federal  courts  in  this  district,  and  the  reforms  therein  pro- 
posed will,  in  the  judgment  of  this  Association,  tend  to  simplify  the 
practice  and  reduce  the  expense  of  litigation. 

The  Secretary  is  requested  to  forward  a  copy  of  this  resolution  to 
each  of  our  Senators  and  Representatives  in  Congress. 

A  recess  was  now  taken  until  10  a.  m.  to-morrow. 
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Ellbnsbubg,  Wash.,  August  7,   1902. 

The  Association  met  at  10  a.  m.,  President  Mires  in  the  chair. 

Mr.  Root — In  furtherance  of  the  resolution  adopted  favoring 
Senator  Turner's  bill,  I  move  that  the  Secretary  be  instructed  to 
gather  data  showing  the  necessity  of  its  passage  owing  to  the 
volume  of  business  in  the  present  ninth  circuit,  and  that  this  data 
be  forwarded  to  the  Judiciary  Committee  of  Congress  in  the  name 
of  this  Association. 

Motion  carried. 

Judge  Hanford  then  read  his  paper  entitled  «' Conflicting  De- 
cisions of  Federal  and  State  Courts — Our  National  Constitution 
the  Harmonizer.''     (See  appendix.) 

Owing  to  the  absence  of  Mr.  Caton,  who  was  on  the  program 
for  a  paper  on  **Some  Pioneer  Judges  and  Lawyers  I  Have 
Known  on  This  Coast,"  Judge  Jacobs  was  requested  to  fill  the 
number  as  a  substitute,  and  responded  with  an  oral  address  on 
** Reminiscences."     (See  appendix.) 

Mr.  Pruyn  next  read  his  poem  entitled  '*A  Day  in  Court." 
(See  appendix.) 

On  motion,  the  Association  took  a  recess  till  1:30  p.  m. 


AFTERNOON   SESSION. 

Ellensburg,   Wash,  August  7,   1902. 
President  Mires  called  the  Association  to  order  at  1:30  p  m. 
Judge  Stiles,  from  the  Committee  on  Jurisprudence  and  Law 
Reform,  offered  the  following  resolution,  which  was  adopted: 
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Resolved,  That  the  WaBhiDgton  State  Bar  Association  favors  the 
amendments  to  Article  IV,  Sections  8  and  6,  of  the  State  Constitution, 
reported  upon  at  this  meeting  by  the  Committee  on  Jurisprudence 
and  Law  Reform  as  coming  from  tbe  Spokane  Bar  Association,  insofar 
as  the  same  propose  to  provide  for  separate  judicial  elections,  at  which 
judges  of  the  supreme  and  superior  courts  shall  be  elected,  and  for  the 
lengthening  of  the  term  of  supreme  judges  from  six  to  eight  years;  but 
this  Association  does  not  favor  the  nomination  of  judges  by  petition,  as 
proposed;  and 

Resolved,  That  the  Committee  on  Jurisprudence  and  Law  Reform  be 
instructed  to  present  to  the  Legislature  proper  bills  for  the  amendment 
of  the  Constitution  of  the  State,  in  the  particulars  mentioned. 

Also,  the  following : 

Resolved,  That  this  Association  favors  the  passage  of  the  three  follow- 
ing proposed  acts: 

An  Act  providing  for  the  allowance  of  appeals  to  the  supreme  court  from 
Judgments  of  appropriation,  repealing  laws  in  conflict  therewith,  and 
declaring  an  emergency. 
Be  it  enacted  by  the  Legislature  of  the  State  of  Washington: 

Section  1.  In  proceedings  brought  by  individuals  or  corporations, 
private  or  public,  to  appropriate  real  property  to  a  use  either  public, 
quasi  public,  or  private,  an  appeal  shall  lie  to  the  supreme  court  from 
any  final  judgment  or  order  appropriating  or  refusing  to  appropriate  the 
property.  Upon  such  appeal  the  supreme  court  shall  review  the  decision 
of  the  trial  court  or  jury  as  to  whether  the  taking  is  for  an  authorized 
purpose,  its  necessity,  the  amount  of  damages  awarded  therefor,  and  any 
other  ruling  made  in  the  cause  to  which  proper  exceptions  shall  have 
been  saved. 

Sec.  2.  The  practice  governing  the  appeals  herein  provided  for  shall 
be  that  prescribed  by  the  present  or  any  subsequently  adopted  act  regu- 
lating appeals  to  the  supreme  court  in  ordinary  actions. 

Sec.  3.    All  acts  or  parts  of  acts  in  conflict  herewith  are  repealed. 

Sec.  4.  There  being  no  adequate  provision  for  appeals  in  such  cases, 
an  emergency  is  declared  to  exist,  and  this  act  shall  take  effect  from  the 
time  of  its  adoption. 

An  Act  for  the  protection  of  occupants  of  land,  who  have  in  good  faith  made 

permanent  improvements  thereon. 
Be  it  enacted  by  the  Legislature  of  the  State  of  Washington: 

Section  1.  In  an  action  for  the  recovery  of  real  property  upon  which 
permanent  improvements  have  been  made  by  a  defendant,  or  those  under 
whom  he  claims,  holding  under  color  of  title  adversely  to  the  claim  of 
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the  plaintiff  in  f^ood  faith,  the  value  of  such  improvements  must  be  al- 
lowed as  a  counter  claim  by  such  defendant. 

Sbg.  2.  The  counter  claim  in  such  action  must  set  forth  kmong  other 
•things  the  value  of  the  land  aside  from  the  improvements  thereon,  and 
also,  as  accurately  as  practicable,  the  improvements  upon  the  land  and 
the  value  thereof,  at  the  commencement  of  the  action. 

Sec.  8.  Issues  may  be  joined  and  tried  as  in  other  actions,  and  the 
value  of  the  land  aside  from  the  value  of  the  improvements  thereon  and 
the  separate  value  of  the  improvements  must  be  specifically  found  by  the 
verdict  of  the  jury,  the  report  of  the  referee  or  the  findings  of  the  court. 

Sec.  4.  The  judgment  of  the  court  upon  such  finding,  if  in  favor  of 
the  plaintiff  for  the  recovery  of  the  real  property  and  in  favor  of  the  de- 
fendant for  the  counter  claim,  shall  require  such  plaintiff  to  pay  to  the 
defendant  the  value  of  the  improvements  at  the  commencement  of  the 
action  as  determined  by  such  finding,  less  the  amount  of  any  damages  so 
recovered  by  plaintiff  for  withholding  the  property  and  for  any  waste 

committed  upon  such  land  by  the  defendant  within months  from 

the  rendition  of  such  judgment,  and  in  default  of  such  payment  by  the 
plaintiff  that  the  defendant  shall,  within months  from  the  plaint- 
iff's default,  pay  to  the  plaintiff  the  value  of  the  land,  aside  from  the  im- 
provements as  determined  by  such  finding  and  the  damages,  if  any,  re- 
covered for  withholding  the  land,  and  for  waste  committed  thereon  by 
the  defendant. 

Sec.  5.  If  neither  party  make  payment  as  above  provided,  the  parties 
will  be  held  to  be  tenants  in  common  of  such  lands,  including  the  im- 
provements, each  holding  an  interest  proportionate  to  the  value  of  his 
property,  as  determined  by  such  finding. 

Sec.  6.  All  acts  and  parts  of  acts  in  conflict  with  any  of  the  provis- 
ions of  this  act  are  hereby  repealed. 

An  Act  lo  amend  an  ctct  entitled  '* in  relation  to  garnishment  in  justice 

courts,''  approved  January  31,  1888. 
Be  it  enacted  by  the  Legislature  of  the  State  of  Washington: 

Section  1.  Section  4  of  said  act  (being  section  6603,  2  Balliuger's  Code) 
is  hereby  amended  so  that  it  shall  read  as  follows:  A  notice  shall  like- 
wise be  served  upon  the  defendant  in  the  main  action,  notifying  him  that 
summons  in  garnishment  has  been  issued  against  the  garnishee  defend- 
ant, returnable  at  a  certain  time,  and  that  such  defendant  is  required  to 
appear  and  participate  in  the  trial  at  that  time  if  he  desires  to  contest  any 
proceeding  taken  therein.  It  shall  be  served  by  delivering  a  copy  to  the 
defendant  personally,  or  by  leaving  at  his  dwelling  house  or  place  of 
abode  with  some  person  above  the  age  of  sixteen  years,  resident  therein, 
or,  if  he  be  absent  from  the  county  and  have  no  such  dwelling  house  or 
place  of  abode  therein,  it  may  be  served  by  publishing  it  for  the  time  and 
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in  the  manner  preseribed  for  the  service  of  sammons  bj  publication  in 
original  actions  in  justice  courts.  If  he  has  appeared  in  the  action  by  at- 
torney, the  notice  may  be  served  upon  his  attorney.  Whenever  the  time 
or  mode  of  service  shall  require  it,  the  time  within  which  the  garnishee 
defendant  is  required  to  appear  in  the  action  shall  be  enlarged  so  that 
he  need  not  appear  until  the  time  has  expired  within  which  the  defend- 
ant in  the  original  action  is  required  to  appear. 

Skc.  2.  Section  7  of  said  act  (being  section  6606,  2  Ballinger*s  Code), 
is  hereby  amended  to  read  as  follows:  The  garnishee  shall  answer  the 
allidavit  in  writing,  which  shall  be  verified  and  signed  by  him,  and  make 
true  answers  to  the  several  matters  set  up  in  the  affidavit.  The  answer 
shall  be  served  upon  the  plaintiff  or  his  attorney,  and  filed  with  the  jus- 
tice of  the  peace. 

The  resolution  was  adopted. 

On  motion  of  Mr.  Will  6.  Graves,  the  resolution  directing  the 
appointment  of  a  committee  to  draft  a  bill  for  the  registration  of 
land  titles  in  accordance  with  the  '^Torrens  System"  was  taken, 
from  the  table  and  passed. 

The  President  appointed  the  committee  as  follows:  Messrs.  T. 
O.  Abbott,  E.  G.  Ereider  and  J.  B.  Howe. 

The  Committee  on  Obituaries  reported  that  during  the  year  last 
past  three  members  of  the  State  Bar  Association  had  died,  viz. : 
David  £.  Baily,  of  Olympia;  W.  H.  H.  Kean,  of  Taooma,  and 
Johnson  Niekeus,  of  Hilo,  Territory  of  Hawaii.  The  committee 
submitted  as  a  part  of  its  report  the  resolutions  adopted  by  the 
bars  of  Olympia  and  Tacoma,  respectively,  upon  the  deaths  of 
Judges  Baily  and  Kean,  which  are  hereto  appended. 

David  E.  Baily. 

Whereas,  David  £.  Baily,  who  has  been  an  honored  member  of  the 
Thurston  county  bar,  during  the  past  ten  years,  has  been  removed  by  the 
hand  of  death;  and 

Whereas,  We  recognize  in  Judge  Baily 's  life  and  character  a  whole- 
some example,  an  inspiration  to  better  things:  therefore,  be  it 

Resolved,  By  the  Thurston  County  Bar  Association,  that  in  the  death 
of  Judge  Baily  we  have  lost  a  most  worthy  member  of  this  Association, 
the  court  has  lost  a  fearless  and  able  advocate,  and  the  community  is  be. 
reft  of  an  upright  citizen  of  most  estimable  qualities.  His  long  and  act. 
ive  life  has  been  spent  in  a  manner  useful  to  the  world  and  creditable  to 
the  profession  to  which  he  belonged.  His  declining  years,  in  a  ripe  old 
age,  spent  among  us,  sulBced  to  endear  our  brother  to  us  by  the  ties  of; 
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personal  friendship  and  esteem.  While  he  has  *'gone  before,"  we  will 
treasure  the  memory  of  his  life  among  us  as  an  example  worthy  of  emu- 
lation. 

Rtsolvedy  That  in  the  death  of  Judge  David  E.  Baily  we  lose  one  who 
was  always  honest  and  manly  in  the  discharge  of  his  duties,  deferential 
to  constitutional  authority  and  always  fair  and  courteous  towards  his 
brother  attorneys.  He  was  thoroughly  imbued  with  that  spirit  which 
ought  always  to  animate  an  attorney,  as  an  officer  of  the  court,  wherein 
he  sought  to  aid  the  court  and  jury  in  all  honorable  ways  to  ascertain  the 
truth  of  matters  in  dispute,  to  the  end  that  justice  should  prevail.  We 
testify  to  his  many  excellent  qualities  of  head  and  heart,  and  mourn  his 
departure  as  a  personal  bereavement. 

N.   S.   PORTKR, 

Phil  Skillman, 
Allen  Weir. 
Committee  on  Resolutions. 
W.  H.  H.  Kean. 

Death  has  once  more  invaded  our  ranks,  and  suddenly  and  without 
warning  taken  from  among  us  our  beloved  brother  lawyer.  Judge 
William  Henry  Hudson  Kean,  who  died  atohis  home  in  this  city  on  Mon- 
day, September  23,  1901. 

Judge  Kean  was  born  at  Warren,  Rhode  Island,  March  12,  1862,  and 
was,  therefore,  in  his  fortieth  year  when  he  died.  During  his  early  years 
he,  with  his  parents,  removed  from  Willimantic,  Connecticut,  to  Gibbon] 
Nebraska,  where  he  worked  on  a  farm,  attending  the  public  school,  and 
fitted  himself  for  a  teacher.  Afterward  he  attended^busiuess  college  at 
Grand  Island,  Nebraska,  from  which  he  graduated  April  9,  1887;  the  fol- 
lowing year  he  came  to  Tacoma  and  held  the  position  as  bookkeeper  for 
the  Tacoma  Trading  Company.  Afterward,  when  the  company  was 
formed  to  publish  the  Tacoma  Globe,  he  became  a  stockholder  in  that 
company,  and  editor  of  the  paper,  and  became  a  member  of  the  State 
Press  Association. 

After  Judge  Patrick  was  elected  justice  of  the  peace,  Mr!  Kean  was 
appointed  clerk,  and  while  in  that  capacity  studied  law  with  Mr.  Burres. 
In  November,  1890,  Judge  Kean  was  admitted  to  the  bar  and  became  a 
member  of  the  firm  of  McMurray,  Burres  &  Kean.  On  account  of  ill 
health,  the  judge  was  compelled  temporarily  to  abandon  the  practice  of 
law,  during  which  time  he  taught  school  at  Gig  Harbor,  in  this  state.  He 
was  married  to  Miss  Marcie  Dow,  daughter  of  E.  W.  Dow,  in  January, 
1890.  His  widow  and  two  little  girls,  one  nine  years  old  and  the  other 
eighteen  months,  survive  him. 

Early  in  the  nineties.  Judge  Kean  commenced  to  take  an  active  part 
in  politics  and  was  appointed  by  Mayor  Fawcett,  assistant  city  attorney 
under  J.  P.  Judson  in  1895.    In  November,  1896,  he  was  elected  one  of 
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the  jadges  of  the  superior  court  of  this  county,  which  position  he  held  for 
four  years.    Upon  the  expiration  of  his  term  of  office  in  Januvry,  1901 
he  resumed  actlTe  practice  of  law  in  this  city,  associating  himself  with 
Mr.  Frank  R.  Baker,  and  was  so  engaged  at  the.  time  of  his  death. 

He  became  a  member  of  the  Crescent  Independent  Order  of  I.  O.  O.  F. 
in  1889,  and  in  1897  was  elected  representative  to  the  Grand  Lodge  of 
Washington.  Ue  held  the  office  of  financial  secretary,  and  other  posi' 
tions  of  trust,  during  his  membership  in  the  Crescent  Lodge,  which  wa^ 
recently  consolidated  with  the  Rainier  Lodge.  He  was  also  a  member  of 
the  Mount  Tacoma  Rebecca  Lodge  No.  69.  Judge  Kean  has  been  a  mem- 
ber of  the  Woodmen  of  the  World  since  December  22,  1897.  He  was 
Junior  Past  Consul  Commander  of  Tahoma  Camp  No.  288,  Woodmen  of 
the  World,  and  was  one  of  the  representatives  to  the  head  camp  in  Salt 
Lake  City  in  August,  1900. 

When  he  was  elected  to  the  bench,  it  was  questioned  by  many  eminent 
members  of  the  bar  whether  his  age,  education  and  experience  was  such 
as  to  justify  the  expectations  of  his  warm  personal  friends,  who  had  been 
instrumental  in  placing  him  in  that  position;  but  the  first  year  of  his  term 
of  office  had  not  expired  before  the  members  of  the  bar  recognized  In 
Judge  Kean  an  able,  conscientious  and  honest  judge;  and  before  his  term 
of  office  had  expired,  not  only  those  who  were  doubtful  as  to  his  ability 
to  fill  this  Important  position,  but  all  who  appeared  before  him,  were 
ready  and  willing  to  concede  that  Judge  Kean  had  all  those  attributes 
that  go  to  make  up  a  just  and  able  judge. 

Immediately  upon  retiring  from  the  bench.  Judge  Kean  entered  upon 
a  large  and  lucrative  law  practice  In  this  city,  in  which  be  was  remark- 
ably successful.  He  was  honest  and  upright  in  all  his  dealings  with  his 
clients,  and  was  tireless  in  the  protection  of  their  rights,  so  that,  in  his 
association  with  his  clients,  they,  not  only  were  clients,  but  became  his 
friends.  His  death  followed  close  upon  the  heels  of  a  hotly  contested 
jury  case  in  the  superior  court  of  this  county.  In  which  he  had  success- 
fully maintained  the  claim  of  his  client. 

Judge  Kean  was  a  loving  husband,  a  kind  and  indulgent  father,  and 
one  who  loved  his  home  life. 

He  was  a  man  of  exemplary  habits,  temperate  in  all  things;  a  man  of 
wonderfully  kind  and  sympathetic  nature  and  ever  ready  and  willing  to 
lend  a  helping  hand  to  those  who  needed  assistance. 

Ue  was  strong  and  faithful  in  his  friendship  and  loyal  and  devoted  to 
all  his  friends;  his  heart  was  filled  with  gratitude  for  every  kindly  act. 
One  who  was  closely  connected  with  him,  both  as  a  frienil  and  in  business 
and  politics,  has  said:  ''He  never  went  back  on  a  friend  or  a  promise." 
He  was  quick  to  acknowledge  an  error  and  ready  to  forgive  and  forget  a 
wrong. 

We  realize  that  in  the  death  of  Judge  Kean  his  family  has  lost  a  kind. 
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loving  husband  and  father;  his  clients  a  faithful,  able  and  honest  de- 
fender of  their  rights;  the  bar  of  the  state,  a  useful  and  distinguished 
member;  his  fellow  men,  a  true  and  genial  friend,  and  the  country,  a  pa* 
triotic,  loyal  and  devoted, citizen:  therefore,  be  it 

Resolved,  That  we  extend  to  the  family  of  Judge  Kean  our  heartfelt 
sympathy  in  this  their  hour  of  deep  bereavement. 

We  sincerely  regret  his  removal  from  our  midst,  and  in  token  thereof 
we  move  the  adoption  of  these  resolutions  and  ask  that  they  be  spread  at 
large  upon  the  records  of  this  court,  and  that  a  copy  thereof  be  sent  to> 
the  family  of  the  deceased. 

Dated  at  Tacoma,  Wash.,  September  25, 1901. 

Charles  O.  Batks, 
h.  w.  lubdbbs, 
W.  H.  Harris, 
F.  R.  Baker, 

CommiUee. 

The  next  order  of  business  being  t&e  election  of  officers,  re* 
suited  in  the  choice  of  the  following  officers: 
President  .         .         R.  G.  Hudson,  of  Tacoma. 

let  Vice-President        .         .    William  A.  Peters,  of  Seattle. 
2nd  '*  .         .         Patrick  F.  Quinn,  of  Spokane. 

3rd  «'  .         .    Edward  Whitson,  of  North  Yakima. 

Secretary  .         .         Eugene  G.  Kreider,  of  Olympia. 

Treasurer    ....    Nathan  S.  Porter,  of  Olympia. 

The  following  named  members  were  elected  delegates  to  the 
American  Bar  Association,  viz. :  Judge  Hanford,  Senator  Turner 
and  Judge  Stiles. 

The  time  and  place  of  the  next  annual  meeting  was  fired  at 
August  25  to  27,  1903,  in  Tacoma. 

On  motion  of  Mr.  Whitson,  the  thanks  of  the  Association  was 
tendered  to  the  bar,  the  club  and  the  citizens  of  Ellensburg  for 
their  hospitable  entertainment 

The  Secretary  was  authorised  to  have  such  additicmal  copies  of 
the  annual  reports  printed  as  may  be  necessary  for  distribution, 
and  was  further  authorized  to  send  copies  without  cbarge  to  appli- 
cants therefor. 

On  motion,  the  Association  adjourned  sine  die. 

Eugene  G.  Krbider, 

Secretan^ 
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,    PRESIDENT'S  ADDRESS. 


By  Austin  Mires,  of  Bllensburg. 


Members  of  the  Washington  State  Bar  Association: 

Section  1  of  our  by-laws  reads,  in  part,  as  follows:  The  President 
shall  open  each  annual  meeting  with  an  address.  This  is  the  warrant 
and  apology  for  what  I  may  say  on  this  occasion. 

It  may  be  referred  to  as  a  matter  of  general  congratulation,  that 
the  time  since  our  last  annual  meeting,  a  year  ago,  has  been  a  period 
of  unprecedented  progress  and  prosperity.  All  the  varied  Industries 
of  our  country  have  been  Increasingly  active.  Labor  has  found 
unbounded  opportimity  for  remunerative  employment.  Capital  has 
met  upon  every  hand  encouraging  Invitation  for  profitable  investment. 
Harvests  have  been  fruitful,  and,  with  health  and  peace  added,  the 
year  has  been  one  of  happiness  and  contentment. 

Our  country  has  demonstrated  to  the  world  her  magnanimous 
spirit  by  setting  upon  their  feet,  fully  equipped  for  self  government, 
and  has  given  its  guarantee  for  their  guidance  and  support  in  that 
direction,  a  people,  who  for  generations,  had  been  unable,  themselves, 
to  make  any  headway  against  tyranny  and  oppression.  An  act  that 
shines  alone,  with  no  parallel  in  the  history  of  men. 

The  commerce  of  our  common  country  has  been  extended,  and  new- 
markets  and  new  opportunities  have  been  opened  up  to  the  products, 
industry  and  skill  of  the  American  people.  And  the  recognition  of 
our  country's  power  and  nationality  has  been  established  every 
where. 

To  the  people  of  our  own  State  of  Washington,  all  these  beneficent 
conditions  are  especially  manifest.  While  fully  enjoying  the  most 
advantageous  surroundings,  we  have  been  entirely  free  from  those 
physical  disasters,  that,  anon,  visit  other  localities  with  such  terrible 
destruction.  The  possible  visitation  of  the  cyclone  or  the  fiood  never 
enters  Into  the  mind  of  the  Washingtonian  to  disturb  his  slumber. 
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The  happy  condition  of  our  people  is  attributable,  in  great  part^ 
to  that  providential  choice  of  location  within  the  confines  of  the  State 
of  Washington,  the  most  favored  in  climate  and  health,  the  most 
productive  and  resourceful  and  destined  to  become  one  of  the  very 
greatest  states  in  our  Union.  But  something  is  also  due  to  the 
temper  of  the  people  themselves.  Energetic,  self-reliant,  enterprising,, 
generous  and  devoted  to  good  order  are  qualities  that  have  beeu 
reflected  in  their  laws  and  institutions,  which  can  but  assure  the 
most  felicitous  conditions  possible. 

But  along  with  all  our  material  prosperity  and  happiness,  in  a 
period  so  fraught  with  sunshine  and  song,  our  Common  Country,, 
since  our  last  annual  meeting,  has  had  its  hour  of  cloud  and  sorrow. 

A  President  of  the  United  States,  while  mingling  with  his  fellow 
citizens,  extending  his  hand  In  kindly  greeting  to  all,  and  with  not 
the  smallest  cloud  in  the  political  or  social  sky  to  give  the  sli^test 
warning,  was  ruthlessly  assassinated.  Moved  by  no  enmity  against 
the  person  of  the  President,  crazed  by  no  excitement  growing  out 
of  the  heat  of  political  contest,  maddened  by  no  thwarted  ambition 
for  ofllcial  place,  the  act  was  all  the  more  paralyzing  to  our  people 
for  the  reason  of  the  absence  of  all  motive.  The  awful  shock  camo 
like  a  thunder  bolt  from  a  clear  sky,  and  the  recovering  consciousness 
readily  saw  in  It  a  blow  aimed  at  the  heart  of  the  government  itself. 
It  was  perpetrated  by  a  member  of  that  class  of  people  who  teach 
and  declaim  against  all  organized  government.  The  individual  that 
directed  the  pistol  and  sent  the  fatal  bullet  into  the  body  of  the 
President,  was  not  the  real  murderer.  He  was  simply  the  instrn- 
mentality  by  which  anarchy  carried  out  its  awful  decree.  The  cause 
that  put  that  instrumentality  in  motion  is  now  well  understood  by  all 
people,  every  where. 

Our  government  is  founded  upon  the  equality  of  all  men.  Instituted 
for  the  very  purpose  of  securing  life,  liberty  and  the  pursuit  of 
happiness.  A  government  In  which  the  individual  is  the  unit,  and  in 
which  the  government  is,  itself,  the  agent  of  the  people,  existing  in 
their  consent  and  by  their  appointment.  Out  of  the  very  genius 
and  spirit  of  which  government  have  grown  institutions  and  laws  that 
have  provided  freedom  and  opportunity  for  the  widest  range  of 
individual  effort,  respecting  not  one  above  another.  Institutions  and 
laws  that  have  thrown  wide  ajar  the  gateways  to  success  and  honor 
for  the  free  competition  of  all  citizens  without  selection  and  without 
restraint.  Institutions  and  laws  that  give  to  the  children  of  all,  rich 
and  poor,  an  equal  chance  in  the  great  race  of  life.  Under  which  the 
child  of  the  beggar  of  today  may  possess  the  wealth  of  a  Vanderbilt 
tomorrow.      Under    which    the    opportunities    of    the    childhood    of 
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CzolgoBz,  the  assassin,  stood  equal  to  the  childhood  of  McKinley,  the 
President.  Institutions  and  laws  in  which  political  liberty  is  fully 
established,  which  may  be  defined  to  be  the  equal  right  of  all  citizens 
to  a  full  and  fair  participation  in  the  administration  of  the  government. 
Under  which  every  boy  bom  to  the  Jurisdiction  of  our  flag  stands  an 
unnominated  candidate  for  president  of  the  United  States. 

It  would  seem  impossible,  in  such  a  country,  under  such  a  government 
as  this,  that  anarchy  could  find  a  momentary  lodgment  It  would  be 
more  natural  to  expect  to  see  the  individual,  bom  to  tyranny,  dwarfed 
and  gnarled  by  an  inheritance  drawn  down  through  generations  of 
hatred  to  government,  when  transferred  and  placed  in  the  midst  of 
these  conditions  metamorphosed  as  if  by  magic  into  the  symmetrical 
form  of  a  law  loving  and  law  abiding  citizen. 

But  the  nature  of  anarchy  is  such,  its  hatred  to  organized  govern- 
ment so  intense,  and  the  exercise  of  its  venom  so  blind  and  unreason- 
able  taat  no  condition  can  ever  change  or  assuage.  It  is  as  the  hato 
of  the  serpent  to  the  human  race  as  decreed  by  the  Almighty  in  the 
Sacred  Garden.  It  makes  no  distinction  between  the  tyrant  and  the 
benefactor.  It  seems  to  exult  in  seeking  out  and  directing  its  deadly 
stroke  against  the  gentlest  and  kindest  officials  and  rulers  of  the 
world.  It  is  directly  opposed  to  the  letter  and  the  spirit  of  our 
institutions.  Its  teaching  is  insidious,  treasonable  and  destructive. 
None  who  advocate  its  doctrines  should  find  a  i^esting  place  beneath 
our  fiag.  Laws  should  be  passed  that  are  aimed  directly  at  anarchy 
itself.  No  law  can  be  too  strong,  no  sentence  too  severe  for  the 
stamping  out  of  this  awful  menace  to  our  country. 

We  recognize  how  delicate  and  difficult  it  is,  in  a  free  government 
like  ours,  to  enact  laws  that  will  be  adequate  to  meet  this  great  e\i\ 
and  yet  not  infringe  those  principles  of  government  upon  which 
liberty  rests.  All  men,  imbued  with  the  spirit  of  our  institutions, 
resent  any  encroachment  upon  free  speech.  All  men  ought  to  resent 
any  encroachment  upon  the  right  of  free  criticism  of  administrative 
policy.  All  law-givers  recognize  the  inherent  right  of  revolution,  but 
none  have  ever  intimated  the  right  of  treason  to  exist  any  where. 

Everybody  knows  that  anarchy  is  not  indigenous  to  our  country. 
It  belongs  not  of  right  to  America.  It  could  never  have  originated 
here.    The  baneful  seed  came  to  our  shores  with  foreign  immigration. 

Through  the  magnanimity  of  our  laws,  the  subjects  of  other 
countries  have  been  permitted  to  renounce  their  allegiance  to  their 
own  and  become  citizens  by  adoption,  of  our  govemment;  clothed 
with  all  the  privileges  of  natural  born  subjects,  save  only  that  of 
becoming  President  and  Vice-Precident  of  the  United  States.  But 
the  time  has  come  when  our  laws  should  restrain  and  inhibit  the 
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naturalization  of  any  and  all  people,  from  whatsoeyer  country  they 
may  come,  until  it  has  been  established  that  they  have  acquainted 
themselves  with  our  language  and  the  spirit  of  our  government,  and 
are  willing  to  adopt  our  institutions,  leaving  behind  and  casting 
utterly  away  all  other  theories. 

It  is  humiliating  to  see  foreigners  enjoying  all  the  privileges  of 
American  citizenship,  while  so  totally  ignorant  of  our  language  and 
laws  as  to  be  utterly  unqualified  to  perform  the  duties  of  such 
citizenship. 

It  must  be  established,  that  while  our  country  is  truly  an  asylum 
for  the  down-trodden  and  oppressed,  it  is  a  land  of  law.  And  it  must 
not  be  misconstrued  as  a  city  of  refuge  for  the  lawless  and  the  plotting 
anarchist. 

With  the  grief  that  enveloped  our  whole  country,  on  account  of 
the  sudden  and  tragic  death  of  our  President,  there  was  made  manifest 
one  consoling  condition,  and  that  is:  our  institutions  are  such,  and  the 
confidence  of  our  people  in  their  Justice  and  stability  so  strong,  that 
in  the  striking  down  of  the  person  of  the  head  of  our  government, 
be  it  ever  so  sudden,  the  duties  and  prerogatives  of  the  presid^itlal 
office  pass  to  another  without  a  Jar  to  the  social  or  political  life  and 
without  a  ripple  on  the  surface  of  the  great  sea  of  American  industry* 
business  and  enterprise. 

The  great  and  good  President,  endeared  to  all  by  reason  of  his  many 
gentle.  Christian  and  manly  qualities,  and  possessing  more  political 
power  than  the  sovereign  of  Great  Britain,  had  scarcely  passed  away, 
ere  another  American  citizen  stepped  into  his  place  and  assumed  his 
official  duties  and  powers.  In  this  transition  there  is  no  ostentation, 
no  expensive  gathering  to  witness  the  crowning  of  a  new  ruler.  The 
new  incumbent  raises  his  hand  and  swears  to  faithfully  execute  the 
office  of  President  of  the  United  States,  and  to  the  best  of  his  ability 
preserve,  protect  and  defend  the  constitution  of  the  United  States, 
and  the  change  In  the  personality  of  the  President  is  complete. 

On  account  of  the  peculiar  cause  of  the  death  of  President  McKtnley, 
and  from  the  fact  that  he  climbed  from  the  ranks  of  our  profession 
to  the  high  station  of  President,  I  deem  it  not  out  of  place  for  the 
President  of  this  association  to  pay  a  passing  tribute  to  his  memory. 
His  birth,  his  life  and  his  death  have  become  the  heritage  of  our 
country.  As  a  lawyer,  he  was  industrious,  courteous  to  his  brethren, 
ardent  in  his  client's  cause  and  faithiul  in  all  things  to  the  demands 
of  his  great  profession.  He  ever  held  the  confidence  and  esteem  of 
his  neighbors  and  fellow  citizens.  He  was  true  to  his  friends,  and  for 
this  reason  his  friends  were  faithful  to  him.  Their  fights  were  his 
and   his   contests   were   theirs.     The   timid   child,   instinctively   and 
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wtthoot  hesitation,  placed  Its  band  in  his,  and  to  the  bended  form  of 
age  he  bared  his  head  in  filial  deference.  He^  was  honest,  onselflsh 
and  confiding  himself  and  conld  not,  therefore!,  snspect  treachery  In 
others.  He  was  modest  and  Mnd,  yet  in  every  position  to  which  duty 
called  him,  he  demonstrated  that  these  gentle  qualities  are  the 
natural  concomitants  of  stehiness  and  heroism.  He  was  clean  of 
heait  and  his  home  life  has  already  become  the  type  and  example  to 
which  the  devoted  mothers  of  our  country  may  proudly  point  their 
sons  for  emulation.  And  in  training  up  a  citizenship  to  his  standard, 
will  eetablish  the  American  home  in  purity  and  love,  and  therein 
assure  the  highest  and  most' enduring  patriotism,  for  "in  the  love  of 
home  the  love  of  country  takes  its  rise." 

Actuated  to  some  extent  by  the  reflections  just  made  upon  the 
question  of  anarchy,  I  now  desire  to  call  attention,  briefly,  to  the  fact 
that  so  many  of  our  positive  laws  are  disobeyed  and  disregarded, 
with  so  much  unconcern  by  our  people. 

Laws  are  placed  upon  the  statute  books  to  be  enforced.  If  they 
are  not  in  existence  for  this  purpose  they  have  no  business  to  be  in 
existence  at  all.  Laws  are  simply  rules  adopted  by  society  for  ics 
government.  What  ever  the  policy  of  that  society  may  be  ought  to 
be  reflected  in  its  laws.  The  law  maker  is  the  agent  of  society.  He 
is  chosen  by  a  majority  of  that  society.  It  follows,  therefore,  that  the 
law,  as  a  general  thing,  is  not  the  expression  of  any  particular  class 
of  that  society,  but  the  collective  will  of  all.  It  may  not  meet  the 
views  of  this  or  that  class,  and  will  not,  unless  such  class  becomes 
strong  enough  to  constitute  the  majority  and  thereby  dominate  the 
will  of  all.  But,  though  the  law  provided  by  these  agents  may  not 
meet  the  desires  of  certain  classes,  it  is  never-the-less  binding  upon 
them.  Whatever  the  majority  adopts  as  a  rule  of  conduct,  is  entitled 
to  the  recognition  and  obedience  of  all.  The  man  who  opposed  it  is 
under  just  as  strong  obligations  to  obey  it  as  he  who  sought  its 
enactment  The  very  genius  and  spirit  If  our  government  rests  upon 
this  theory.  So  that  the  enforcement  of  every  law  on  the  statute 
books  of  the  state  becomes  the  duty  of  all  departments  of  government, 
and  all  oflicials  of  that  government.  It  is  simply  idle  to  say  this  or 
that  law  should  never  have  been  enacted,  for  while  it  does  stand 
it  is  the  living  duty  of  all  citizens  to  Join  in  its  enforcement. 

From  what  has  been  said,  it  is  clear  ths,t  all  laws  should  be  backed 
by  strong  public  sentiment  Communities,  as  well  as  individuals, 
are  subject  to  spasmodic  waves  of  agitation,  sometimes  moral,  some- 
times immoral,  and  under  the  stress  of  momentary  pressure,  laws 
may  be  passed  that  do  not  reflect  the  sentiment  of  the  majority  after 
that  society  has  recovered  its  normal  condition.    The  result  is  clear, 
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in  such  case,  there  will  be  no  public  sentiment  strong  enough  to 
enforce  such  law.  Society  should,  itself,  rectify  its  misUke  as  soon 
as  it  has  recovered,  by  an  immediate  repeal.  For  it  is  no  more  the 
province  of  the  legislature  to  estabUsh  morals  than  it  is  to  legislate 
what  shall  be  history.  But  until  such  laws  are  repealed  they  should 
be  vigorously  enforced. 

Time  will  not  permit  me  to  recite  all  the  laws  that  stand  as  dead 
letters  on  the  statute  books  of  our  State.  An  instance  or  two  will 
suffice. 

What  are  termed  the  Sunday  closing  law  and  the  law  against 
gambling  are  enforced  in  some  localities,  of  our  state,  in  others  they 
are  unheeded.  It  would  be  impossible  for  a  stranger,  coming  into  the 
State  of  Washington,  who  desires  to  live  up  fully  to  the  rule 
insisted  upon  by  the  community,  to  ascertain  that  rule  from  a  reading 
of  the  statutes,  the  place  where  all  such  rules  ought  to  be  found.  For 
if  he  should  happeo  to  fall  into  a  community  where  these  laws  are 
not  enforced  by  public  sentiment,  and  there  insist  upon  the  enforce- 
ment of  the  letter  of  the  statute,  he  would  be  denominated  a  crank 
and  disturber  of  public  conditions.  While,  on  the  other  hand,  should 
he  change  his  location  to  a  community  where  these  laws  are  enforced 
and  there  insist  on  disregarding  them,  he  would  be  considered  a 
lawless  man.     Such  conditions  should  not  exist 

The  failure  to  enforce  the  laws  on  our  statute  books  produces  a 
dangerous  example.  It  tends  to  breed  contempt  for  all  law.  The 
generation  of  young  men  and  women  just  coming  into  the  responsi- 
bilities of  citizenship,  together  with  the  foreigners  arriving  in  oar 
country,  witnessing  the  constant  infraction  of  statutory  enactments, 
with  so  much  unconcern  and  disregard  by  our  people,  cannot  easily 
understand  what  constitutes  a  law  abiding  citizen,  nor  can  they  be 
strongly  impressed  with  the  sacredness  of  our  laws.  And  looking 
upon  and  considering  these  conditions,  they  are  apt  to  reason  that  if 
one  law  can  be  violated  with  impunity  why  not  another?  It  would  be 
far  better  if  all  laws  not  enforced  were  wiped  off  the  statute  books, 
than  to  stand  thus  engendering  evil. 

The  carrying  of  deadly  weapons  is  a  menace  to  the  peace  and  good 
order  of  society.  There  is  not  the  shadow  of  an  excuse  for  this  habit 
in  our  state.  We  have  a  law  against  it,  but  the  same  is  violated 
continually  and  everywhere,  and  there  are  virtually  no  punishments 
for  its  infraction.  There  is  no  reason  why  this  law  should  not  be 
rigidly  enforced.  All  law  abiding  citizens  are  in  favor  of  It,  and  yet 
the  habit  continues,  and  the  effects  therefrom  are  pernicious  in  the 
extreme.  There  have  been  four  murder  cases  in  my  own  county 
within  the  past  year,  resulting  alone  from  the  fact  that  parties  were 
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Tiolating  this  wholesome  law  and  had  deadly  weapons  at  hand  in  the 
"heat  of  personal  controversy.  The  law  should  be  made  strong  enough 
to  suppress  this  growing  evil  entirely.  The  officers  of  the  law  should 
be  obliged  to  arrest  persons  known  or  suspected  to  have  deadly 
weapons  upon  them,  and  any  failure  to  perform  such  official  duty 
should  cause  a  forfeiture  of  office  at  once. 

It  is  well  known  that  all  public  officials  are  required  to  take  pn 
oath  to  support  the  constitution  and  laws  of  the  State  and  to  perform 
the  duties  of  their  office  to  the  best  of  their  ability.  This  oath  was 
intended  to  furnish  a  guarantee  for  the  faithful  performance  of  official 
duty.  But  to  the  close  observer,  it  has  degenerated  into  an  idle 
formality,  an  empty  farce.  There  is  no  penalty  for  the  violation  ot 
the  obligations  of  an  oath,  be  that  violation  ever  so  flagrant.  He 
who  feels  his  responsibility  so  strong  that  he  endeavors  to  perform 
his  full  duty  under  the  oath  he  has  taken,  would  perform  that  duty 
without  an  oath. 

Jurors  go  into  the  jury  box  and  swear  to  try  the  matter  at  issue 
according  to  the  law  and  evidence  given  at  the  trial,  and,  after  retiring 
to  consider  of  their  verdict,  utterly  and  willfully  ignore  the  evidence, 
and  render  verdicts  upon  matters  and  things  entirely  outside  the  case. 

For  every  willful  violation  of  the  obligations  of  the  oath  there 
should  be  a  severe  penalty  provided.  Our  statutory  definition  of 
perjury  is  entirely  too  narrow.  It  ought  to  cover  all  willful  perjury, 
among  which  should  be  classed  the  intentional  violation  of  an  oath, 
official  or  otherwise,  that  the  law  requires  to  be  administered. 

The  legislator  is  just  as  much  the  agent  of  the  people  as  is  a 
judicial,  executive  or  ministerial  officer.  He  is  under  just  as  strong 
obligations  to  act.  within  the  sphere  of  his  agency,  according  to  the 
injunctions  of  the  constitution  and  the  general  policy  of  his  con- 
stituents, as  any  other  officer.  Our  State  Constitution,  Article  1, 
Section  29,  reads  as  follows:  "The  provisions  of  this  constitution 
are  mandatoor.  unless  by  express  words  they  are  declared  to  be 
otherwise."  Now  there  are  found  in  our  constitution  some  thirty 
positive  commands  to  the  legislature,  many  of  which  the  law  making 
body  has  seen  fit  to  observe  by  enacting  laws  in  accordance  therewith. 
But  many  others,  equally  as  binding,  have  been  utterly  ignored  from 
tae  meeting  of  our  first  legislature  down  to  the  present  time.  I  cito 
a  single  instance.  Article  2,  Section  39,  reads:  "It  shall  be  unlawful 
for  any  person  holding  any  public  office  in  this  State  to  accept  or  use 
a  pass,  or  to  purchase  transportation  from  any  railroad  or  other 
corporation,  other  than  as  may  be  purchased  by  the  general  public, 
and  the  legislature  shall  pass  laws  to  enforce  this  provision."  Article 
12,  Section  20,  reads  as  follows:  "No  railroad  or  other  transportation 
company  shall  grant  free  passes,  or  sell  tickets  or  passes  at  a  discount. 
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other  than  as  sold  to  the  public  generally,  to  any  member  of  the 
legislature,  or  to  any  pmiK>n  holding  any  public  office  within  this 
State.  The  legislature  shall  pass  laws  to  carry  this  provision  into 
eifect" 

The  constitution  positively  and  clearly  declares  the  accepting  of 
a  pass  as  well  as  the  giving  of  the  same,  to  public  officials,  to  be 
unlawful,  and  in  both  cases  commands  the  legislature  to  pass  laws 
for  the  enforcement  of  the  same.  There  can  be  no  question  that  the 
giving  and  accepting  of  passes  in  the  cases  mentioned  are  unlawful 
in  this  State.  The  adding  of  a  penalty  by  the  legislature  for  the 
violation  of  these  laws  could  render  such  violation  no  more  unlawful 
than  it  is  now,  neither  would  it  create  any  new  or  greater  obligation 
on  the  parties  mentioned. 

The  constitution  is  the  supreme  law  of  the  State.  It  is  the  act 
of  the  people  in  their  sovereign  ca^iAcity.  All  citizens  are  under 
the  strongest  obligations  to  obey,  protect  and  defend  it  An4  the 
public  official  is  further  obliged  by  his  oath  to  d6  so.  And  yet  these 
salutary  provisions  have  been  persistently  disregarded  and  ignored. 
It  is  argued  that  the  observance  of  these  constitutional  provisions 
are  matters  that  rest  in  one's  own  conscience.  This  argument,  car- 
ried to  its  logical  conclusion,  would  be  that  the  man  with  the  keen- 
est conscience  would  be  the  greatest  law  breaker,  while  he  who 
possesses  no  conscience  could  not  be  a  violator  of  positive  law.  This 
may  be  a  good  theory  for  the  speculator  in  moral  science  to  advance, 
but  it  won't  work  as  a  rule  of  law. 

Now  I  want  to  ask  this  question,  when  a  legislator  or  other  public 
official,  who  has  taken  an  oath  to  support  and  defend  the  constitution 
of  the  State  of  Washington,  accepts  a  pass  contrary  to  the  positive 
provisions  of  that  constitution,  does  he  violate  his  obligation?  And 
when  a  legislator  takes  such  an  oath  and  refuses  to  carry  out  the 
positive  injunctions  of  6hat  constitution,  does  he  violate  his  obligation? 

Since  the  law  stands  as  it  does,  there  should  be  ample  provision 
made  by  the  legislators  to  enforce  it.  No  legislator  is  faithful  to 
his  oath  nor  his  duty  who  fails  to  assist  in  passing  such  law. 

This  Association  declares  its  object  to  be:  To  cultivate  the 
science  of  jurisprudence,  promote  the  administration  of  justice,  uphold 
and  advance  the  standard  of  integrity,  honor  and  courtesy  in  the 
profession  and  to  establish  and  cherish  a  spirit  of  brotherhood  among 
its  members. 

The  good  that  must  accrue  from  the  attainment  of  these  laudatory 
objects  will  redound,  not  alone  to  the  legal  profession,  but  in  larger 
measure  to  the  community  in  general.  Every  member  of  our  pro- 
fession, in  the  State  of  Washington,  should  be  induced  to  become  a 
member  of  this  organization.     By  a  more  thorough  and  general  or- 
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ganization,  we  would  be  brought  into  closer  and  better  relations  with 
the  law  making  body  of  our  State. 

It  cannot  be  denied  that  the  legal  prcrfeasion  should,  and  does, 
exercise  a  greater  influence  over  legislation  than  any  other  class  of 
citizens.  I  refer  to  legislative  enactments  by  the  representatives  of 
society  in  its  normal  condition.  There  are  periods,  as  we  are  all  too 
well  aware,  when  the  people  become  affected  with  some  temporary 
agitation  to  the  extent  of  panic.  The  craze  is  nearly  sure  to  be  re- 
flected in  statutory  enactments.  At  such  times  the  lawyer  is  disre- 
garded, hia  advice  unheeded  and  his  suggestions  opposed. 

The  lawyer  comes  in  daily  contact  with  the  law.  He  is  first  to 
discover  its  beneficial  results  or  its  evil  tendencies.  He  is  first  to 
discover  its  inconsistencies  with  existing  laws  that  it  is  not  intended 
to  repeal,  and  its  non-conformity  to  constitutional  provisions.  ESvery 
one  who  knows  anything  about  our  statutes  is  aware  that  there  are 
many  inconsistencies  that  should  be  reconciled.  That  there  is  need 
of  many  amendments  in  the  way  of  new  laws  as  well  as  repeal  of 
old.  Who  will  make  these  needed  changes?  Who  will  call  them 
to  the  attention  of  the  law  making  department  of  our  State  govern- 
ment? The  average  legislator  cannot,  because,  in  the  first  place, 
he  does  not  know  wherein  they  exist,  and  in  the  second  place  he 
does  not  know  how  to  find  them  out  He  knows  nothing  of  the  con- 
stitution or  laws  when  he  enters  the  legislature,  and  less  when  he 
gets  through.  But  there  is  one  consoling  certainty:  That  if  the  law 
making  body  operates  entirely  independent  of,  and  without  the  direc- 
tion of,  the  legal  profession  in  the  first  place  the  result  of  its  work 
cannot  escape  the  criticism,  Judgment  and  correction  of  the  Bar  and 
Bench  at  the  last. 

I  confess  my  inability  to  suggest  any  sure  method  of  bringing  the 
legal  profession  and  the  law  making  body  into  near  and  proper  rela- 
tionship, further  than  a  thorough  and  general  organization  of  the 
members  of  the  bar. 

Although  every  refiecting  man  knows  that  the  lawyer  is  the  only 
person  duly  qualified  to  suggest  proper  and  needed  changes,  and  to 
formulate  proper  and  needed  laws,  still  there  exists  in  many  localities 
a  strong  prejudice  against  his  having  anytliing  to  do  with  legislation. 
Not  long  since,  if  newspaper  reports  may  be  credited,  a  so-called 
Tax  Payers'  League,  held  in  one  of  our  large  counties,  resolved  that  the 
lawyer  ought  to  be  debarred  from  the  legislature.  That  same  meeting 
attributed  the  cause  of  high  taxation  to  the  legal  profession.  And  I 
am  not  slow  to  believe  that  the  same  empty  headedness  would  as 
readily,  and  with  as  much  reason,  ascribe  to  the  legal  profession 
the  cause  of  drouth  or  the  visitation  of  grasshoppers. 

The  lawyer  needs  no  vindication  at  my  hands.     His  work  for  the 


Digitized  by  VjOOQIC 


44  PRESIDENT' a  ADDBE88. 


betterment  of  mankind  Is  evinced  In  Imperishable  monument^      ^^^ 
consist   In   the   statutes   and   decisions    upon   which   rests   tn       ^^ 
Institutions  of  our  country.     Others,  speaking  *^®^^^^^^®' ,„    ^ted 
poslUon  now  occupied  by  me,  have  fittingly  and  eloquently  ^^^^'V'^^ 
the  part  acted  by  our  profession  In  the  struggle  for  liberty  ana 
advancement  of  civilization.     But  no  earned  tribute  can  ever  c 
the  lips  of  the  Ignorant  blatherskite.     That  class  blame  the  ^^^ 
because  the  criminal  goes  free,  but  they  are  the  first  to  sympa 
with  the  condemned  culprit  or  the  escaped  convict,  and.  when  tn  y 
can    do    so    without    danger    to  themselves,  offer    consolation   a 
assistance.     What  Is  Intended  as  the  severest  censure  on  their  part, 
becomes  to  the  lawyer  the  highest  compliment. 

The  accumulated  wisdom  of  ages  of  experience  under  the  common 
law  system    has  finally  made  It  certain  that  no  man  however  poor, 
however   low,    however   despicable    can   be   convicted    of   any    cr  m 
without  a  trial  by  jury.    And  at  such  trial  the  accused  Is  assured  or 
the  services  of  an  attorney  versed  in  the  law.    Too  often,  as  all  active 
practitioners  know,  the  attorney  is  appointed  by  the  court  and  com- 
pelled to  act  without  any  compensation.    But  it  is  a  well  known  fact 
that  when  an  attorney  does  assume  such  task,  voluntarily  or  otherwise. 
It  Is  almost  universally  true  that  he  proves  faithful  to  his  trust,  and 
gives  to  his  client  his  best  efforts.     He  may  know   the  accused    is 
guilty  and  everybody  else  may  think  him  guilty,  but  that  can  make 
no  difference,  he  is  in  duty  bound  to  make  the  best  defence  possible. 
He  Is  blamed  for  performing  his  duty.     He  Is  blamed  for  making  a 
vigorous  defence,  but  he  serves  the  law,  and  that  law  must  be  satisfied 
at  every  stage  of  the  trial  or  the  accused  set  free. 

It  is  a  matter  of  pride  to  every  lawyer,  and  should  be  a  matter  of 

pride  to  all  men,  that  In  the  history  of  our  great  profession,  it  has 

been  a  universal  rule,  with  but  few  and  isolated  exceptions,  that  the 

lawyer  has  been  ever  true  to  his  client's  cause.     The  party  may  be 

accused  of  the  most  heinous  crime  known  to  our  laws.    The  community 

may  be  against  him,  the  public  press  may  be  his  enemy,  he  may  be  a 

pauper  and  without  a  relative  and  without  a  friend,  but  the  lawyer 

Is  careless  of  these  conditions,  and  in  his  attorney  the  accused   has 

a  friend  to  the  end  of  his  trial.     The  world  is  full  of  illustrations 

where,   in  the  various   walks   of  life,   others   have   proven    recreant. 

but  the  lawyer  to  his  client  never.    His  fidelity  has  become  proverbial, 

and.  In   the  eyes  of  reflecting  and   honorable  men.   It   elevates    and 

ennobles  our  profession. 

The  closing  lines  of  the  beautiful  tribute  of  the  rustic  Bard  to  his 
friend,  but  Illustrates  the  constancy  of  the  lawyer  to  his  client's 
cause: 
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"The  bridegroom  may  forget  the  bride 
Was  made  his  wedded  wife  yestreen; 
The  monarch  may  forget  the  crown 
That  on  his  head  an  hour  has  been; 
The  mother  may  forget  the  child 
That  smiles  sae  sweetly  on  her  knee; 
But  ril  remember  thee«  Glencairn, 
And  all  that  thou  hast  done  for  me." 
Our  profession  in   the  future  as   in   the  past,   must  shoulder  the 
responsibility  of  all  needed  reformation  in  the  law. 

This  organization  has  called  attention,  year  after  year,  to  many 
things  that  should  receive  the  prompt  action  of  the  legislature, 
but  with  indifferent  success. 

There  has  been  no  session  of  our  legislature  since  our  last  annual 
meeting.  At  that  time  our  President,  in  his  address,  made  many 
timely  suggestions,  which  I  desire  to  recall  to  the  attention  of  the 
association  at  this  time,  by  a  reference  to  the  record.  I  reiterate 
the  suggestion  therein,  that  a  special  committee  on  legislation  be 
appointed,  consisting  of  a  number  of  active  members  of  the  bar,  who 
will  attend  the  next  meeting  of  the  legislature  and  call  attention  of 
the  law  making  body  to  all  these  matters,  in  a  manner  that  will  result, 
if  possible,  in  beneficial  legislation  to  our  State. 

Our  probate  law  and  road  law  should  both  be  repealed  and  entirely 
new  laws  enacted  in  their  stead.  Many  other  like  suggestions  might 
be  made,  but  I  shall  trespass  no  longer  on  the  time  of  the  association^ 


And  now  in  the  name  of  my  people,  the  citizens  of  Ellensburg,  and 
more  especially  the  members  of  our  local  bar.  I  bid  our  visiting 
members  a  most  hearty  welcome,  one  and  all.  You  have  the  freedom 
of  our  city.  There  will  be  none  to  molest  or  make  you  afraid.  The 
city  attorney  happens  to  be  your  president,  and  the  city  marshal  has 
been  duly  "seen."  The  city  jail  has  been  condemned,  the  door  is  ofC 
its  hinges  and  the  lock  is  lost,  and  by  some  inscrutable  stroke  of 
good  fortune  our  police  Judge  has  been  rendered  physically  unable 
to  hold  court. 

I  most  earnestly  hope  none  may  ever  regret  their  visit  here,  at  this 
14th  annual  session  of  our  association. 

Knowing  the  vanity  of  mere  word  assurances  on  occasions  like  this, 
I  crave  pardon  for  expressing  our  real  spirit  in  the  brief  but  compre- 
hensive parase  of  the  wise  Portia: 

"Sirs,  you  are  very  welcome  to  our  house; 
It  must  appear  in  other  ways  than  words, 
tlierefore,  I  scant  this  breathing  courtesy." 
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THE  COURSE  OF  LEGISLATION  IN  WASHINGTON. 


By  Edward  Whitson,  of  North  Yakima. 


The  Territory  of  Washington  was  created  by  Act  of  Congress 
approved  March  2,  1853.  Since  that  date  sixteen  annual,  sixteen 
biennial  and  two  extra  legislative  sessions  have  been  held,  at  which 
were  adopted,  including  indices,  11,942  pages  of  statutory  enactments, 
to  which  may  properly  be  added  Hill's  and  Ballinger's  Codes,  and 
the  Code  of  1881,  which  aggregate  4,905  pages,  making  a  total  of 
16,847  pages  of  statute  law,  which  it  is  the  province  of  the  lawyer 
to  examine  and  construe  to  the  end  that  its  relation  to  property 
rights,  past,  present  or  prospective,  may  be  properly  understood. 

It  will  be  observed  that  there  has  been  an  average  of  249  pages  of 
legislation  annually,  and  if  codification  be  included,  an  average 
of  355  pages.  It  is  but  fair  to  say  that  this  immense  volume  embraces 
local  and  private  laws,  and  includes  memorials  and  resolutions;  but 
excluding  these,  it  is  sufficiently  large  to  challenge  the  attention  of 
the  people  of  the  state,  as  well  as  the  members  of  the  bar.  If  these 
enactments  related  to  different  subjects,  or  if  it  were  ever  in  the 
least  necessary  for  the  conduct  of  the  public  business  that  they  be 
enacted  at  all,  the  practitioner  might  be  sufficiently  patient  to  console 
himself  with  the  thought  that  his  calling  necessarily  leads  him  into 
a  wilderness  of  this  kind;  we  will  presently  see.  however,  that  there 
has  been  much  unnecessary  repetition,  many  re-enactments  and 
radical  substitutions,  few, 'if  any,  of  which  have  contributed  to  the 
public  good. 

For  instance,  one  of  the  important  subjects,  perhaps  the  most 
important,  with  which  legislatures  have  to  deal,  is  the  enactment  of 
revenue  laws.  The  legislative  assemblies  of  our  commonwealth  have 
certainly  shown  their  appreciation  of  the  importance  of  this  subject, 
because  it  has  received  attention,  with  singular  persistency,  in  some 
way,  at  every  session  since  the  organization  of  the  territory. 
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Fourteen  distinct  revenue  systems  have  been  adopted,  oftentimes 
radically  different,  but  as  a  rule  the  later  enactments  no  better  than 
the  (xies  they  were  intended  to  displace.  Prior  to  the  admission  of 
the  territory  as  a  state,  ten  complete  acts  .upon  the  subject  had  been 
adopted,  and  at  every  session  of  the  legislature  from  1854  to  1901, 
either  changes  or  important  amendments'  have  been  made. 

Upon  the  admission  of  the  territory  as  a  state,  it  would  naturally 
occur  in  adapting  ourselves  to  the  changed  condition  resulting  from 
the  transmutation  from  territorial  to  state  government,  that  it  would 
become  necessary  to  pass  a  new  revenue  law.  Accordingly,  at  the 
first  session  of  the  legislature,  in  1889-90,  a  complete  system  was 
adopted,  consisting  of  62  pages,  which  were  entirely  superseded  in 
1891  by  an  act  of  46  pages,  which  was  again  replaced  by  the  act  of 
1893  of  48  pages,  and  by  another  in  1897  of  67  pages,  although  it  should 
not  be  supposed  that  the  session  of  1895  would  leave  the  subject 
untouched,  for  the  act  of  1893  was  amended  to  the  extent  of 
six  pages.  In  1899,  17,  and  In  1901,  12  pages  of  amendments  were 
adopted,  and  the  end  is  not  yet. 

When  it  Is  considered  that  these  enactments  would  make  a  volume 
of  474  pages,  exclusive  of  index,  the  extent  of  legislative  tinkering 
and  experiment  will  be  fully  realized.  Of  all  the  subjects  which 
the  lawyer  has  to  deal  with,  the  revenue  law  is  the  worst 
nightmare;  these  changes  in  that  which  ought  never  to  change,  have 
produced  perhaps  as  much  perplexity  as  any  one  thing  connected 
with  legislation.  Sometimes  saving  clauses  for  taxes  already  levied 
have  been  provided  for, — in  fact,  they  generally  have, — and  yet 
there  are  enactments  which  leave  the  matter  in  sufficient  doubt  to 
aggravate  the  tax  payer  and  perplex  the  lawyer. 

Nor  has  the  record  been  better  in  the  enactment  of  school  laws. 
In  1860  a  school  system  was  adopted,  consisting  of  10  pages. 
It  was  superseded  by  an  act  of  1863  of  17  pages,  which  in  turn  was 
displaced  by  an  act  of  1866  of  12  pages,  which  gave  way  to  the  act  of 
1867  of  13  pages.  In  1871  a  new  act  was  adopted  of  15  pages,  in  1873 
an  act  of  17  pages  was  passed,  which  repealed  all  tormer  acts;  in 
1877  an  act  of  24  pages  was  enacted,  which  likewise  repealed  all 
former  acts,  and  in  1883  an  act  of  21  pages  was  passed,  with  like 
effect  In  1885-6  a  new  system  of  25  pages  was  adopted,  and  in  1887-8 
there  were  numerous  amendments.  This  legislation  was  superseded 
in  1889-90  by  an  act  of  47  pages,  which  latter  act  was  amended  in 
1893  by  an  act  of  4  pages.  In  1897  a  new  act  was  adopted  consisting 
of  93  pages,  which  repealed  all  existing  laws,  and  this  act  was 
radically  amended  in  1899  by  an  act,  of  21  pages,  and  in  1901  amend- 
ments  were  adopted  by  three  distinct  acts,   aggregating   20   pages, 
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making  a  total  of  enactments  upon  the  subject  of  the  common  schoc^ 
system  of  345  pages. 

The  road  law  has  fared  no  better  than  the  revenue  and  school 
laws.  These  three  subjects  seem  to  have  been  a  shining  mark  for 
legislators. 

The  first  road  law  appears,  so  far  as  I  can  discover,  to  have  been 
passed  in  1863.  How  the  early  inhabitants  of  the  territory  got  alons 
for  ten  years  without  roads  may  perhaps  be  explained  by  the  fact 
that  they  since  have  gotten  along  without  them.  The  first  act 
contained  21  pages.  This  law  remained  in  force  until  1865,  when 
it  was  repealed  by  an  act  of  16  pages,  which,  with  minor  amendments, 
remained  In  force  until  1868,  when  it  was  superseded  by  an  act  of 
13  pages,  which  repealed  all  former  legislation  upon  the  subject; 
and  in  1869  a  distinct  system  of  19  pages  was  passed,  which  repealed 
all  former  acts. 

The  legislature  of  1877  contented  itself  with  amending  the  road  law, 
in  a  modest  way,  but  that  of  1879  passed  an  entirely  new  act  of  20 
pages,  which  was  permitted  to  remain  upon  the  statute  books  until 
the  session  of  1889-90,  when  a  new  statute  repealing  all  former  acts 
was  passed,  of  36  pages.  This  act  remained  until  the  session 
of  1893,  when  it  was  expressly  repealed,  and  an  act  of  9  pages 
substituted.  In  1895  the  act  of  1893  was  expressly  repealed,, 
and  a  new  law  of  6  pages  enacted.  Notwithstanding  the  fact  that 
legislatures  had  been  incessantly  enacting  road  laws  for  over  thirty 
years,  we  find  this  interesting  repealing  clause  In  the  act  of  1895: 

"Whereas,  the  existing  laws  relating  to  the  viewing,  laying  out. 
surveying  and  establishing  county  roads  are  deemed  defective,  and 
the  subject  is  one  of  great  importance,  an  emergency  is  hereby 
declared  to  exist,  and  this  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage  and  approval  by  the  governor." 

This  repealing  clause,  with  its  implied  intimation  that  the  act  to 
which  it  was  appended,  did  supply  means  for  the  laying  out  of  county 
roads  which  could  not  be  "deemed  defective."  seems  to  have  justified 
the  hopes  of  its  framers,  for  it  still  remains  the  law,  with  the 
exception,  of  course,  of  amendments,  which  have  been  made  at  every 
subsequent  session  of  the  legislature.  The  aggregate  of  road  legis- 
lation is  147  pages. 

We  have  not  been  more  fortunate  in  matters  of  practice.  The 
first  civil  practice  act  was  passed  In  1854,  and  consisted  of  184 
pages.  Since  that  date  the  legislatures  of  the  territory  and  state 
adopted  complete  practice  acts  in  1863,  1869,  1873,  and  1877,  and 
brought  forward,  with  amendments,  another  in  1881;  it  is  safe  to  say 
that  no  session  of  the  legislature  ever  adjourned  without  some  addition 
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or  amendment.  These  enactments  aggregate,  including  amendments, 
736  pages. 

There  have  been  adopted  fiye  distinct  criminal  codes,  aggregating 
338  pages;  five  probate  practice  acts,  aggregating  325  pages,  four 
Justice  practice  acts,  aggregating  253  pages,  making  a  total  of  1652 
pages  of  legislation,  exclusive  of  codification,  which  have  been  devoted 
to  practice  acts. 

If  these  acts  had  been  substantially  different,  the  excuse  might 
appear  that  it  was  found  necessary  to  change,  although  in  the  opinion 
of  the  writer  that  would  be  no  excuse;  but  they  have  been  practically 
the  same,  with  just  enough  of  change,  amendment  and  disfiguration  to 
render  them  uncertain.' 

These  particulars  have  been  called  to  attention  because  the  subjects 
mentioned  embody  the  most  flagrant  examples  of  the  tendency  to 
over  or  unnecessary  legislation;  but  throughout  the  session  laws, 
from  the  organization  of  the  territory  down  to  the  present  time, 
may  be  found  numerous  acts  either  displacing  or  amending  acts 
already  in  existence,  such  as  divorce  laws,  election  laws,  lien  laws, 
estray  laws,  laws  creating  county  offices  and  defining  their  duties. 
The  various  county  offices  have  been  created  over  and  over  again 
by  acts  entitled  something  like  this:  "An  Act  Creating  the  Office  of 
Sheriff,  and  Defining  His  Duties."  This  thing  has  gone  on,  until, 
as  we  have  seen,  the  session  laws  have  run  into  thousands  upon 
thousands  of  unnecessary  legislative  enactments,  which  bewilder  the 
lawyer,  make  the  Courts  doubtful,  render  rights  uncertain,  remedies 
inadequate,  and  the  only  beneficiary  of  which  seems  to  have  been  the 
public  printer.    This  is  one  tendency. 

It  is  no  greater  evil,  however,  than  the  tendency  to  legislate 
upon  subjects  which  should  be  left  to  the  Courts.  Many  statutes 
are  nothing  more  than  a  recital  of  the  common  law,  with  just  enough 
blundering  or  omission  to  add  to  the  perplexity.  A  few  examples 
of  this  tendency  will  suffice. 

Take  the  lien  laws  as  an  example.  The  inn  keeper  at  the  common 
law  has  a  lien  upon  the  baggage  of  his  guest  for  his  charges,  and,  so 
far  as  I  can  discover,  the  statute  has  not  enlarged  this  right  An 
attorney  has  a  lien  upon  the  papers  of  his  client  for  his  fees,  and  the 
statute  has  not  rendered  this  right  more  extensive,  nor  the  remedy 
for  its  enforcement  more  complete. 

The  matter  of  water  legislation  is  equally  worthy  of  note.  The  first 
state  legislature  devoted  77  pages  to  drainage,  water  and  water 
rights.  There  had  been  prior  to  that  time,  at  least  a  dozen  acts 
relating  to  drainage;  but  waiving  this,  which  belongs  more  properly 
to  the  first  branch  of  the  subject,  it  is  sufficient  to  remark  that. 
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exclusive  of  drainage,  this  transplant  from  Colorado  consists  of  a 
bunglesome  mass  of  stuft  that  no  lawyer,  so  far  as  I  am  aware,  ever 
tried  to  invoke,  is  wholly  inapplicable  to  our  condition,  mostly 
in  conflict  with  our  constitution,  and  if  it  were  not,  wherever  it  does 
contain  valid  provisions,  those  provisions  are  simply  recitals  of  well 
established  legal  principles. 

The  subject  of  water  rights,  as  applied  to  irrigation,  is  simple, 
and  perhaps  as  well  understood  by  the  Courts  and  lawyers  as  any 
other  \  branch  of  the  law.  Barring  the  controversy  regarding  riparian 
rights  and  appropriation,  the  Courts  are  in  harmony,  and  the  manner 
of  acquiring  the  right  to  the  use  of  water,  and  the  method  of  using: 
it  are  well  understood.  Very  little,  if  any,  legislation  is 
needed,  and  the  most  of  that  which  has  been  enacted  has  only 
tended  to  confuse.  This  legislation,  apparently,  is  the  result  of 
to  confuse.  This  water  legislation,  apparently,  is  the  result  of 
shortage  of  water  in  certain  communities,  and  the  theory  seems  to 
have  been  that  legislation  can  increase  the  supply. 

Another  Illustration  may  be  found  in  the  act  passed  by  the  legis- 
lature in  1899  relating  to  negotiable  paper.  This  act  is  a  substantial 
transcript  of  the  law  merchant,  with  some  of  the  best  features 
eliminated;  and  the  excuse  for  it  is  that  uniformity  may  be  main- 
tained all  over  the  country;  but  this  idle  dream  can  never  be 
realized  so  long  as  legislatures  meet.  What,  is  uniform  today  will 
not  be  uniform  tomorrow;  and  if  it  were  possible  to  have  uniformity 
to  start  with,  which  it  is  not,  subsequent  legislation  would  soon 
destroy  it. 

But  this  is  perhaps  not  the  worst  tendency.  Legislation  most  to 
be  deprecated  is  the  disposition  to  regulate  by  statute  matters  which 
are  not  proper  subjects  of  legislation.  The  lien  laws  have  run  riot. 
This  legislation  origicated  out  of  the  idea  that  the  laborer,  without 
opportunity,  and  oftentimes  without  ability  to  ascertain  the  responsi- 
bility of  his  employer,  is  in  equity  entitled  to  a  lien  upon  the  product 
of  his  hands;  and  this  beneficent  principle  was  enacted  into  law 
for  his  protection.  But  now,  the  material  man,  who  needs  no  pro- 
tection, is  provided  with  a  lien;  the  horse  trainer  has  a  lien  upon  the 
horse  trained;  one  who  furnishes  feed  to  stock  upon  the  stock 
fed;  the  herder  for  herding  the  same;  the  landlord  on  crops,  as 
security  for  rent;  the  contractor  for  raising,  harvesting  or  threshing 
grain;  boom  companies  on  logs  floated;  the  fruit  inspector  on  trees 
unlawfully  brought  into  the  state,  for  disinfecting;  the  contractor, 
a  lien  for  work  done  in  the  excavation  of  water  ways;  the  owner  of 
a  sire,  for  services  on  the  female  served;  the  livery  stable  keeper, 
on  the  stock  kept;  the  farmer  for  pasturing  stock;  the  contractor  for 
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constructing,  repairing  or  equipping  a  veBsel;  and  doubtless  many 
more  might  be  mentioned  if  the  statutes  were  thoroughly  searched. 
So  numerous  have  become  these  enactments,  that  one  is  inclined  to 
view  with  kindliness,  in  any  event  without  disrespect,  the  inquiry  made 
in  the  office  of  the  writer,  whether  a  young  man  who  has  procured  a 
license  to  marry  has  a  lien  upon  the  girl, — at  least,  the  statute  should 
be  consulted  before  giving  a  definite  answer. 

Again,  the  license  and  commission  laws  have  gone  beyond  boimds. 
We  have  a  dairy  commissioner,  with  elaborate  statutes  de- 
fining his  duties;  a  state  grain  inspector,  as  a  sop  to  the 
farming  interests;  we  regulate  tolls  for  grist  mills,  and  pro- 
vide that  the  mill  man  shall  assist  in  carrying  the  grist  in 
and  out  of  the  mill  when  the  owner  of  the  grist  is  unable  to  do  so; 
we  hedge  about  the  commission  merchant  with  provisions  supposed 
to  protect  the  foolish  farmer  against  Improvidently  entrusting  his 
products  to  irresponsible  people, —  but  the  fake  commission  man  is 
still  in  business.  We  provide  for  a  liquor  inspector,  to  be  appointed 
by  the  county  commissioners.  His  duty  it  is  to  inspect  liquors,  and 
he  has,  under  certain  circumstances,  the  right  to  retain  possession 
of  them.  This  seems  to  be  a  desirable  office.  We  have  licensed  the 
sale  of  cigarettes,  and  your  advent  into  the  world  must  be  registered, 
and  your  exit  recorded. 

We  have  a  state  veterinary  surgeon,  whose  duty  it  is  to  make 
trouble  for  people  shipping  domestic  animals  through  the  state;  we 
license  blacksmiths  to  shoe  horses,  and  have  created  a  board  of 
examiners  to  pass  upon  the  qualifications  of  applicants  for  license; 
we  license  barbers,  and  a  state  board  of  examiners  has  been  created 
to  pass  upon  the  competency  of  applicants,  and  to  issue  licenses. 
The  practice  of  medicine,  dentistry  and  pharmacy  are  legitimate 
subjects  of  legislation,  but  there  is  no  need  of  incumbering  the  session 
laws  of  every  session  of  the  legislature  with  new  enactments  upon 
those  subjects. 

The  territorial  legislature  in  1875  passed  an  act  regulating  the 
sale  of  eggs  by  weight.  That  was  twenty-seven  years  ago, —  but 
the  legislature  of  1901  passed  an  act  regulating  the  sale  of  spectacles 
and  eye  glasses.  This  brings  us  down  to  date — and  it  is  hard  to  say 
which  is  the  most  legitimate  subject  of  legislation. 

But  the  most  distressing  of  all  legislative  abuses  is  the  tinkering 
with  matters  of  practice,  which  should  be  uniform.  The  method  of 
commencing  an  action  has  been  repeatedly  changed,  and  the  evil  of 
it  is  that,  in  the  examination  of  titles  and  the  consideration  of 
questions  of  Jurisdiction,  the  lawyer  must  keep  eternally  before 
him  the  law  in  force  at  the  time  when  the  judgment  was  rendered  or 
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the  right  accrued,  to  say  nothing  about  the  time  spent  in  becoming 
familiar  with  a  new  practice  from  time  to  time. 

One  method  of  commencing  an  action  is  perhaps  as  good  as 
another, — ^at  least,  the  present  method  seems  to  be  perfectly  satis- 
factory to  the  bar.  It  is  expeditious,  convenient  and  inexpensive, 
but  if  any  better  method  could  be  devised,  it  would  certainly  be 
unwise  to  adopt  it. 

Appeals  to  the  Supreme  Court  are  yet  a  matter  of  perplexity. 
After  nearly  fifty  years  of  tinkering  with  the  subject,  it  is  quite  as 
difficult  for  the  lawyer  to  plant  his  feet  firmly  upon  his  cause  in 
the  Court  of  last  resort  as  it  was  in  the  beginning.  It  has  not  been 
the  fault  of  the  Courts,  although  it  must  be  admitted  that  they  cannot 
be  held  wholly  guiltless.  The  principal  fault  has  been  in  the  tendency 
to  change  the  method  by  which  appeals  are  taken.  The  statute  is 
scarcely  construed  and  understood  by  the  bar  until  a  new  one  makes 
its  advent.  It  may  be  assumed  that  there  are  few  lawyers  in  the  state 
who  dare  to  take  an  appeal  to  the  Supreme  Court  without  carefully 
consulting  each  provision  of  the  act  in  force  at  the  time  of  the  appeal,, 
to  avoid  the  possibility  of  mistake;  not  that  it  is  so  very  difficult 
to  take  an  appeal,  or  that  it  requires  so  great  an  amount  of  profes- 
sional skill,  but  it  takes  so  much  care  and  time,  because  no  lawyer 
can  remember  the  statute  from  session  to  session. 

There  should  be  in  this,  as  in  all  other  matters  of  practice,  a 
well-beaten  path,  and  while  the  present  law  may  not  be  the  best, 
we  ought  to  be  thankful  if  subsequent  legislatures  let  it  alone. 

Then  again,  the  burdensome  practice  of  this  jurisdiction  is  almost 
intolerable.  Never  having  practiced  in  any  other,  I  cannot  make 
comparisons  from  personal  knowledge;  but  the  consensus  of  opinion 
seems  to  be  among  those  who  have,  that  we  have  contrived  more 
unnecessary  things  for  the  lawyer  to  do  than  any  of  our  contem- 
poraries. 

The  matter  of  mortgage  foreclosures, —  which  a  friend  of  mine, 
by-the-way,  once  truthfully  remarked  is  not  practicing  law  at  all, — 
will  illustrate.  The  complaint  must  properly  describe  the  mortgaged 
property.  This  description  must  be  traced  through  the  notice  lis 
pendens,  the  summons  by  publication,  if  service  is  obtained  in  that 
way,  through  the  findings  of  fact,  conclusions  of  law  and  decree, 
the  execution,  sheriff's  notice  of  sale,  sheriff's  return,  order  of  con- 
'firmation,  certificate  of  sale,  sheriff's  deed,  and  entry  in  the  book  of 
levies. 

The  practice  of  requiring  exceptions,  and  tendering  findings  of 
fact,  has  assumed  colossal  proportions.  There  was  a  time  when 
everything  was  deemed  excepted  to.     The  name  of  the  man  who  is 
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responsible  for  incorporating  that  provision  in  the  statute  should  be 
of  blessed  memory,  even  though  subsequent  legislation  has  wiped 
out  his  efforts  at  simplifying  the  practice. 

The  tendering  of  findings  of  fact  in  an  equity  cause  is  an  unneces- 
sary burden.  The  prevailing^  party  should  be  right,  and  wholly 
right,  or  the  Judgment  should  not  be  sustained  in  the  Appellate  Court. 

A  conscientious  review  of  the  session  laws  from  the  organization 
of  the  territory  down  to  the  present  time  will  not  justify  the  con- 
clusion that  any  improvement  has  been  made  in  the  matters-  to  which 
your  attention  has  been  called.  This  summary  has  of  necessity  been 
incomplete,  the  limits  of  a  paper  of  this  character  precluding  a  more 
extended  reference  to  the  matters  discussed,  and  a  review  of 
thirty-six  volumes  of  statutory  law  is  impossible  in  the  time 
allotted. 

The  natural  inquiry  is.  is  there  any  remedy  for  this  kind  of  thing? 
It  may  be  gravely  doubted  whether  there  is.  It  has  been  suggested' 
that  codification  is  the  method,  but  codification  will  never  be  of  avail 
so  long  as  legislatures  meet.  It  has  a  tendency  to  wipe  out  the  past, 
but  it  cannot  guard  against  the  future. 

One  reason  for  this  state  of  affairs  in  this  jurisdiction  is  the 
cosmopolitan  character  of  our  population.  The  lawyer  from  some 
other  jurisdiction  becomes  accustomed  to  a  certain  practice,  and 
when  he  becomes  a  member  of  the  legislature,  proceeds  to  engraft 
that  practice  on  his  fellows.  He  thinks  the  practice  to  which  he 
is  accustomed  is  the  best.  Probably  the  great  majority  of 
the  members-  of  the  legislature  do  not  know  whether  it  is  or  not, 
and  hence  he  succeeds  in  making  the  change.  Thus,  the  lawyer  is 
responsible  for  this  tendency.  This  should  not  convey  the  idea  that 
lawyers  make  bad  members  of  the  legislature,  because  as  a  rule  they 
do  not;  and  the  ignorant  idea  that  the  lawyer  is  inclined  in  legis- 
lation to  contrive  complications  productive  of  litigation  has  no 
foundation  in  fact. 

*  There  is  another  thing  politicians  are  responsible  for.  The  people 
tolerate  this  thing  because  they  do  not  know  about  it.  Statesmanship 
now  consists  in  getting  the  biggest  slice  out  of  the  public  treasury 
for  the  particular  community  where  the  statesman  lives;  at  least, 
he  must  devote  that  portion  of  his  time  to  that  end  which  he  has 
left  after  distributing  offices  to  his  constituents,  and  building  up  his 
political  machine.  This  naturally  leads  to  the  idea  which  so  generally 
prevails  that  there  is  some  kind  of  magic  in  legislation.  Even  a 
candidate  for  the  legislature  must  make  some  kind  of  pledge  as  to 
what  he  is  going  to  do  for  his  constituents.  No  candidate  ever  dares 
to  say  that  the  best  thing  he  could  do  would  be  to  leave  them  alone. 
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Until  the  demagogue  quits  preaching  the  efficiency  of  legislation 
to  confer  substantial  benefits  upon  the  people,  this  kind  of  thing  will 
probably  go  on.  Outside  of  &  few  general  economic  questions,  such  as 
the  control  of  the  currency  standard,  the  regulation  of  the  tariff, 
etc.,  there  can  be  no  benefit  derived  from  legislation.  The  old  maxim 
that  that  country  is  governed  best  which  is  governed  least  is  particu- 
larly applicable.  The  people  should  thoroughly  understand  that  nathing 
by  way  of  benefit  can  accrue  in  the  enactment  of  laws  which  burden 
and  incumber,  and  that  the  more  simple  the  laws  and  the  less 
machinery  connected  with  them,  the  better  it  is;  that  no  community, 
principality,  nor  state,  can  make  itself  rich  or  improve  its  condition, 
by  the  taxation  of  the  people.  The  matter  of  expense  in  the  passage 
of  these  laws  is  no  inconsiderable  item,  and  no  doubt  has  greatly 
tended  to  add  to  the  burdens  of  the  tax  payer. 

Perhaps  it  is  not  an  exaggeration  to  say  that  75  per  cent,  of  the  time 
of  the  lawyer  is  taken  up  with  these  unnecessary  details  of  practice. 
No  lawyer  in  active  practice  in  this  state  has  time  to  be  a  lawyer; 
he  has  no  time  to  devote  himself  to  the  merits  of  his  cause,  nor  to 
properly  consider  the  rights  of  his  client.  It  may  be  suggested, 
doubtless  with  some  force,  that  the  course  of  legislation  such  as 
has  been  described,  is  fruitful  of  litigation,  but  it  Is  not  fruitful  of 
the  right  kind  of  litigation,  and  it  is  not  productive  of  great  lawyers; 
and,  even  if  it  were,  it  would  be  a  poor  answer  in  justification  of 
such  abuses. 

If  legislatures  did  not  meet  oftener  than  once  in  ten  years,  the 
public  would  be  the  gainer.  It  would  at  least  avoid  the  necessity 
which  the  business  interests  of  the  state  now  find  it  necessary  to 
resort  to,  namely:  To  litigate  in  a  perfunctory  way  the  validity  of 
bond  issues  before  making  investments  in  public  securities 

My  conclasion  is  that  the  lawyers  of  the  state  can  render  some 
practical  service  by  opposing  instead  of  proposing  radical  changes 
in  our  statute  law;  that  a  bad  law  is  better  than  a  new  one;  that  in 
the  matter  of  rendering  t'ae  practice  less  burdensome,  there  may  be 
some  excuse  for  legislation;  but  it  is  so  hazardous  and  dangerous  an 
experiment,  that  it  is  better  for  the  lawyer  to  content  himself  with 
bearing  the  ills  he  has  than  fiy  to  others  he  knows  not  of,  upon  the 
theory  that,  if  the  present  laws  are  not  changed,  the  burdens  will 
gradually  grow  lighter  as  they  become  better  settled  and  construed 
by  the  Courts.  It  is  one  of  our  maxims  that  every  person  is  conclu- 
sively presumed  to  know  the  law,  but  who  can  know  the  law  in  this 
jurisdiction? 
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STABILITY  OP  LEGAL  PRINCIPLES  — A  THING  OF  THE 

PAST. 


By  Will  G.  Graves,  Spokane. 


Some  apology  may  be  due  the  Association  for  presenting  a  paper 
upon  a  subject  which  has  lately  become  somewhat  hackneyed.  If 
so,  my  apology  is  that  I  regard  that  of  which  I  ^rite  as  an  exigent 
evil,  against  which  the  voices  of  all  lawyers  should  be  raised  at  all 
times  and  in  all  seasons.  I  know  of  no  place  where  their  protests 
can  be  more  effectively  made  than  before  such  an  assembly  as  this. 

Stare  decisis,  et  non  quieta  movetur.  is  a  rule  which  was  once 
respected  in  theory  and  observed  in  practice  by  the  courts.  Whatever 
may  be  said  as  to  the  theory  at  the  present  time,  in  practice  the  rule 
is  abrogated  in  the  courts  of  last  resort  in  the  United  States.  One 
principle  is  said  to  govern,  and  to  require  a  certain  decision,  in  a 
cause  decided  today,  while  another  principle,  requiring  a  wholly 
different  decision,  is  tomorrow  held  to  rule  an  entirely  similar  cause, 
and  this,  in  most  instances,  without  comment,  even,  upon  the  con- 
flicting ruling. 

That  this  statement  may  not  seem  unwarranted,  I  shall  refer  to 
a  few  decisions  rendered  by  tlie  Supreme  Court  of  the  United  States, 
and  by  the  Supreme  Court  of  this  State,  which,  I  consider,  fully 
substantiate  it.  I  do  not  call  attention  to  these  decisions  because 
those  courts  are  singular  in  their  disregard  of  their  own  rulings,  but 
because  their  decisions  are  of  so  much  greater  moment  to  the  lawyers 
of  this  state  than  are  those  of  ot^er  courts.  I  may  add,  also,  that  it 
must  not  be  supposed  that  these  decisions  are  the  sum  total  of  the 
conflicting  decisions  of  those  courts.  Time  and  space  forbid  that  I 
should  do  more  than  select  a  few  illustrative  cases. 

I  refer  flrst  to  decisions  of  the  Supreme  Court  of  the  United 
States. 
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Under  the  act  conferring  jurisdiction  upon  the  Circuit  Courts  of 
the  United  States  of  suits  of  a  civil  nature  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  it  must  appear  upon  the 
complaint,  from  the  plaintifTs  statement  of  his  case,  that  the  suit 
involves  the  construction  of  those  laws.  A  statement  that  the 
defendant  does  or  will  claim  something  under  them  is  not  enough. 
Tennessee  v.  Union  and  Planter's  Bank,  162  U.  S.,  454.  A  complaint 
which  alleges  that  the  plaintiff  is  a  preemptor  of  public  lands  of  the 
United  States  situate  in  Washington  Territory,  and  has  done  all 
things  necessary  to  entitle  him  to  a  patent;  that  the  defendant,  a 
railroad  corporation  formed  under  the  laws  of  the  territory,  entered 
upon  and  seized  a  strip  of  those  lands  for  right-of-way  purposes, 
without  making  compensation  therefor;  and  that  the  entry  and 
seizure  was  pursuant  to  the  laws  of  the  territory  authorizing  railroad 
corporations  to  appropriate  lands  for  right-of-way  purposes,  states 
sufficient  facts  to  give  the  federal  courts  jurisdiction  under  that 
act.  This  because  the  court  took  judicial  notice  that  the  power  of 
the  territory  to  legislate  on  the  subject  of  rights-of-way  across  the 
public  lands  was  derived  from  an  Act  of  Congress;  as  the  defendant 
claimed  under  that  act  and  the  plaintiff  under  the  preemption  act, 
a  decision  as  to  which  had  the  better  right  called  for  a  construction 
of  those  laws.  Spokane,  etc.,  R'y  Co.  v.  Zlegler,  167  U.  S.,  65.  But 
a  complaint  which  alleges  that  the  plaintiffs  are  owners  of  lands  by 
virtue  of  a  patent  granted  upon  a  perfected  preemption  claim  to  public 
lands  of  the  United  States,  and  that  the  defendant,  a  railroad  cor- 
poration, had  seized  a  portion  of  the  lands  for  right-of-way  purposes, 
claiming  a  right  superior  to  that  of  the  plaintiffs  by  virtue  of  certain 
acts  of  Congress,  does  not  allege  sufficient  facts  to  show  jurisdiction 
in  the  federal  courts.  Florida,  etc.,  Co.  v.  Bell,  176  U.  S.,  321.  The 
Circuit  Court,  and  the  Circuit  Court  of  Appeals,  could  not  see  wherein 
that  case  differed  from  the  Ziegler  case,  and  therefore  held  that 
jurisdiction  was  shown.  In  reversing  that  ruling,  the  Supreme  Court 
did  not  enlighten  as  to  the  distinction.  The  reader  of  the  two  cases 
will  have  no  difficulty  in  concluding  that  the  distinction  lies  in  the 
fact  that  in  the  Ziegler  case  the  action  was  brought  in  the  state 
courts,  and  was  removed  by  the  defendant  into  the  federal  courts, 
and  that  the  suggestion  of  lack  of  jurisdiction  was  first  made  by  the 
defendant  in  the  Supreme  Court,,  after  being  defeated  in  the  Circuit 
Court  and  the  Circuit  Court  of  Appeals.  It  must  have  cost  the 
plaintiff  in  the  Bell  case  quite  a  little  sum  to  discover  that  the 
jurisdiction  of  the  federal  courts  depends  upon  the  hardship  of  the 
case  if  jurisdiction  be  denied. 

Where  a  grant  of  lands  in  aid  of  a  railroad  corporation,  made  by 
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«n  act  of  Congress,  is  in  pBaesenti,  the  act  passes  full  legal  and 
equitable  title,  although  the  act  provides  for  the  issuance  of  a  patent. 
The  patent  passes  nothing,  and  is  issued  merely  as  evidence  of  the 
complete  title  which  was  vested  when  the  act  became  a  law.  Deeeret 
Salt  Co.  V.  Tarpey,  142  U.  S.,  241.  But  if  no  patent  had  been  issued, 
the  discovery  of  mineral  upon  the  land  the  next  day  would  oblige  the 
court  to  say  that  it  did  not  mean  what  it  said  when  it  adjudged  the 
company  to  have  title  to  the  land;  that  the  company  did  not  have,  and 
had  never  had,  any  semblance  of  title.  If  a  patent  had  been  issued, 
however,  the  discovery  of  mineral  could  not  affect  the  company. 
Harden  v.  N.  P.  R.  R.  Co.,  154  U.  S.,  288.  The  final  conclusion  is 
that  whenever  the  granting  act  provides  for  the  issuance  of  a  patent, 
the  legal  title  remains  in  the  government  until  its  issuance.  Michigan 
Lumber  Co.  v.  Rust.  168  U.  S.,  589. 

An  ordinance  providing  for  an  assessment  upon  abutting  property 
to  meet  the  expense  of  improving  a  street,  which  excludes  any  inquiry 
as  to  whether  the  property  assessed  is  benefited  by  the  improvement, 
is  invalid,  and  an  assessment  made  under  it  cannot  be  enforced.  The 
objection  is  to  the  rule  prescribed.  Norwood  v.  Baker,  172  U.  S.,  269. 
But  this  is  only  true  where  a  grave  injustice  has  been  done  the 
property  owner.  Such  an  ordinance  is  a  valid  exercise  of  the  legis- 
lative discretion,  and  the  rule  is  unobjectionable,  in  other  cases. 
French  v.  Barber  Asphalt  Co.,  181  17.  S.,  324. 

In  Railway  Co.  v.  Ross,  112  U.  S.,  377,  a  very  important  master  and 
servant  decision  was  rendered.  Not  long  after  its  rendition,  the 
Supreme  Court  began  to  make  rulings  which  seemed  inconsistent 
with  it.  But  it  stood  as  the  avowed  doctrine  of  that  court  until  the 
decision  in  Railroad  Co.  v.  Conroy,  175  U.  S.,  323,  was  rendered,  when 
the  profession  were  informed  that  the  Ross  case  was  overruled  in 
Railroad  Co.  v.  Baugh,  149  U.  S.,  363. 

Lastly,  but  by  no  means  .  leastly,  in  the  Income  Tax  Cases  the 
Supreme  Court  overthrew  a  legislative  act  and  a  half  dozen  of  its 
own  decisions,  rendered  during  the  last  hundred  years,  for  (as  said 
by  one  of  the  dissenting  members  of  the  court)  "Reasons  of  an 
economic  nature;*'  presumably  because  one  of  the  appellants'  counsel 
argued  that  the  legislation  was  "populistic." 

When  we  examine  the  decisions  of  the  Supreme  Court  of  this  State, 
we  find  even  a  greater  disregard  of  its  previous  decisions. 

Under  ^our  statutes,  an  action  is  commenced  by  the  service  of 
summons  or  by  the  filing  of  the  complaint.  If  the  summons  is  not 
served  before  the  complaint  is  filed,  it  must  be  served,  or  its 
publication  commenced,  within  ninety  days  thereafter.  Now,  in  a  case 
where  the  summons  is  not  served  before  the  complaint  is  filed,  and 
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ninety  days  elapses  without  any  valid  action  toward  obtaining  service, 
an  order  quashing  an  attempted  service,  made  upon  a  special  appear- 
ance by  the  defendant.  Is  appealable  as  an  order  "affecting  a  sub- 
stantial right  In  a  civil  action  which  in  effect  determines  the  action 
or  prbceeding  and  prevents  a  final  Judgment  therein/'  Demins 
Investment  Co.  v.  Ely,  21  Wash.,  102.  But  in  a  case  where  exactly 
similar  conditions  appear,  except  that  a  judgment  by  default  has  been 
entered  upon  the  attempted  service,  an  order  vacating  the  judgment 
because  of  the  insufficiency  of  the  service  ■  (and,  of  course,  quashing 
the  ineffectual  service),  made  on  motion  of  the  defendant,  appearing 
specially,  is  not  appealable.    Nelson  v.  Denny,  (Wash.)  67  Pac,  79. 

An  order  sustaining  a  demurrer  to  a  complaint  is  not  appealable. 
Mason  County  v.  Dunbar,  10  Wash.,  163.  An  order  striking  allegations 
from  a  pleading  is.  Snohomish  County  v.  Ruff,  15  Wash.,  637.  An 
order  sustaining  a  demurrer  to  some  of  several  affirmative  defenses 
is  not.  Old  National  Bank  v.  O.  K.  Gk>ld  Mining  Co.,  19  Wash.,  194. 
An  order  denying  a  motion  to  strike  objections  to  the  confirmation  of 
a  sale  is.     Krutz  v.  Batts,  18  Wash.,  460. 

An  order  vacating  a  judgment  is  not  appealable.  Lumber  Co.  v. 
Rucker,  17  Wash..  600.  It  is.  Hlbbard  v.  Delanty,  20  Wash.,  539; 
Spokane,  etc.,  Co.  v.  Stanley,  25  Wash.,  653;  Williams  v.  Breen,  25 
Wash.,  666.     It  is  not.     Nelson  v.  Denny,  (Wash.)  67  Pac.,  78. 

Certiorari  will  not  lie  to  review  the  judgment  of  a  superior  court 
that  an  appropriation  of  private  property  is  for  a  public  use,  and  is 
necessary,  because  it  can  be  reviewed  on  appeal  Seattle  &  M,  R'y 
Co.  V.  State,  5  Wash.,  807.  No  appeal  lies  from  such  a  Judgment. 
Western  American  Co.  v.  St.  Ann  Co.,  22  Wash.,  158.  The  act  of  March 
16,  1901,  confers  a  right  of  appeal  in  such  cases.  Parker  v.  Superior 
Court,  25  Wash.,  544.  it  does  not,  for  the  act  Is  unconstitutional. 
State  V.  Superior  Court  (Wash.),  68  Pac,  957. 

In  an  action  where  equitable  relief  is  sought,  the  plaintiff  may 
dismiss  the  action  at  any  time  before  judgment,  although  the  de- 
fendant has  prayed  for  affirmative  relief  in  his  answer.  Waite  v. 
Wingate,  4  Wash.,  324.  He  may  not.  Washington  Building  Ass'n 
V.  Saunders,  24  Wash.,  321. 

The  statute  which  forbids  either  party  to  a  judgment  of  divorce 
to  contract  marriage  with  a  third  person  within  the  time  in  which 
an  appeal  could  be  taken  from  fie  judgment,  suspends  the  judgment 
and  renders  it  inoperative  during  that  period.  ConsequentVy,  a  mar- 
riage attempted  to  be  contracted  with  a  third  person  during  that 
time  is  a  nullity.  In  re  Smith,  4  Wash.,  702.  But  the  judgment 
Immediately  becomes  fully  operative,  and  completely  dissolves  the 
marriage  relation,  if  a  party  to  it  goes  into  another  state  and  there 
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contracts  marriage  with  a  third  person.  Such  a  marriage  is  valid. 
Willey  V.  Willey,  22  Wash..  115. 

On  the  question  of  the  'liability  of  the  shareholders  in  a  corporation 
to  its  creditors,  where  property  was  taken  in  payment  for  its  capital 
stock  at  a  greater  sum  than  its  actual  value,  our  Supreme  Court  has 
maintained  two  conflicting  doctrines,  side  by  side.  Starting  with  the 
case  of  Turner  v.  Bailey,  12  Wash.,  634^  it  is  held  that  the  shareholder 
is  not  liable  when  nothing  more  appears  than  an  overvaluation  of 
the  property.  The  overvaluation  must  be*  proven  to  have  been 
intentional  and  fraudulent.  This  doctrine  is  also  declared  in  the 
Manhattan  Trust  Company  cases,  16  Wash.,  499,  and  19  Wash.,  493, 
and  in  Kroenert  v.  Johnston,  19  Wash.,  96.  But  it  is  declared  in 
Adamant  MTg  Co.  v.  Wallace,  16  Wash.,  614,  and  Dunlap  v.  Ranch, 
24  Wash.,  620,  that  capital  stock  must  be  paid  for  in  money  or  money's 
worth;  that  if  the  property  is  taken  at  more  than  its  actual  value  the 
shareholders  are  liable,  and  the  finding  of  the  corporation  as  to  its 
value  is  not  binding  upon  the  courts.  And  in  the  Manhattan  Trust 
Company  cases,  a  payment  for  capital  stock  in  property  was  held 
fraudulent  as  to  some  creditors,  whereby  the  shareholders  were  liable 
to  them,  and  not  fraudulent  as  to  others,  who  had  a  later  hearing. 
The  distinction  seems  to  be  that  in  one  proceeding  the  organizers 
of  the  corporation  did  not  testify  that  they  acted  in  good  faith, 
while  they  did  so  testify  in  the  other  proceeding. 

Another  instance  of  vacillation  is  found  in  the  line  of  cases 
originating  in  Sears  v.  Williams,  9  Wash.,  428.  It  was  originally 
held  that  where  one  contracted  to  do  certain  work,  and  gave  a  bond 
to  the  other  contracting  party,  undertaking  to  pay  the  laborers  em- 
ployed upon  the  work,  these  laborers,  not  being  parties  to  the  bond, 
could  maintain  no  action  upon  it.  This  doctrine  seems  to  be  prac- 
tically sustained,  though  without  mention  of  the  case  declaring  it, 
in  State  v.  Cheetham,  17  Wash.,  131;  is  practically  overruled  in  State 
V.  Liebes,  19  Wash.,  589;  and  is  finally  destroyed  (until  its  reincar- 
nation) in  McDonald  v.  Davey,  22  Wash.,  366. 

All  will  agree,  beyond  question,  that  such  incertitude  of  decision, 
such  vacillation  in  principle,  is  derogatory  to  the  true  interests  of 
the  community.  So  long  as  it  prevails,  no  one  can  be  certain  as  to 
his  rights.  A  decision  is  rendered  in  which  a  certain  principle  is 
announced.  Relying  upon  this  being  the  law,  a  person  shapes  his 
conduct,  only  to  find,  when  his  rig'ats  come  in  litigation,  that  the 
principle  upon  the  faith  of  which  he  dealt  has  been  superseded  by  a 
wholly  different  one.  The  lawyer  has  not  so  easy  a  task  to  say  what 
the  law  is,  that  it  need  be  complicated  by  conflicting  decisions  of 
the  court  whose  declarations  are  controlling. 
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What  Is  the  cause  of  this  evil?  For  when  the  cause  is  found  the 
remedy  may  be  suggested.  It  is  not,  I  think,  hard  to  discover. 
Such  expressions  as  these  are  frequently  'found  in  the  opinions  of 
appellate  courts:  "•  *  erroneous  instructions  are  not  a  cause 
for  reversal  where  the  verdict  is  right"  (Miller  v.  Palmer  (Ind.),  58 
N.  E.  Rep.,  213),  "•  *  being  satisfied  that  no  other  verdict  than 
that  which  was  rendered  could  have  been  properly  rendered,  we 
would  not  reverse  the  judgment  below  for  error  in  the  giving  of 
instructions"  (Waggoner  v.  Wabash  R.  Co.  (111.),  56  N.  E.  Rep.. 
1050);  "That  the  remarks  of  the  prosecuting  attorney  in  addressing 
the  jury  were  beyond  the  bounds  of  legitimate  argument,  and  should 
not  have  been  permitted,  is  without  question;  and  if  the  case  were 
a  close  one,  or  there  was  any  doubt  in  our  minds  as  to  defendant's 
guilt,  we  should  not  hesitate  to  reverse  the  judgment  upon  that  ground 
alone,  but,  as  defendant's  guilt  was  conclusively  shown,  we  must 
decline  to  do  so."  (State  v.  Phillips  (Mo.),  60  S.  W.  Rep.,  1050); 
"The  court  below  should  have  interposed  and  stopped  the  intemperate 
speech.  But  we  are  not  satisfied  that  any  substantial  injury  was 
done  the  defendant.  The  amount  of  the  verdict  is  not  large,  when 
we  consider  the  aggravated  circumstances  under  which  the  plaintiff 
was  ejected;  and  we  are  not,  therefore,  inclined  to  reverse  the  case 
because  of  these  intemperate  and  ill-chosen  remarks  of  counsel. 
(Chamberlain  v.  L.  S.  &  M.  S.  R'y  Co.  (Mich.),  81  N.  W.  Rep.,  339); 
"The  ultimate  fact  for  us  to  determine  is,  whether  the  jury  arrived 
at  a  correct  conclusion.  And  we  think  they  did,  and  that  complete 
justice  has  been  done  in  this  case.  There  is  no  conflict  in  the  testi- 
mony on  the  material  question  in  issue.  And  the  verdict  is  unmis- 
takably in  accordance  with  the  evidence  and  consonant  with  justice, 
and  ought  not,  therefore,  to  be  set  aside  and  the  judgment  rendered 
reversed  on  account  of  erroneous  instructions  by  the'  court."  (Carroll 
V.  Centralia  Water  Co.,  5  Wash.,  613).  These  utterances  can  mean 
but  one  thing:  that  a  sentiment  has  grown  up  among  the  judges  of 
the  courts  of  final  resort,  that  it  is  their  duty  to  ascertain  where  lies 
the  right  of  each  cause  coming  before  them,  and  when  that  point 
is  determined  to  their  satisfaction,  that  they  should  render  such 
judgment  as  of  right  ought  to  be  rendered,  regardless  of  any  other 
feature  of  the  case. 

This  sentiment  sounds  extremely  well.  Courts  are  created  to  do 
justice  between  litigants,  and  when  they  do  this  without  regard  to 
aught  but  the  right  of  the  cause,  an  ideal  result  appears  to  be  attained. 
But  several  very  good  reasons  why  courts  of  last  resort  should  not 
decide  causes  solely  as  they  consider  the  merits  of  the  controversies 
require,  will  readily  suggest  themselves  to  the  mind  of  the  practical 
man,  whether  he  be  lawyer  or  layman. 
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The  first  reason  that  suggests  itself  Is  that  no  court  has  the  right 
to  decide  causes  cognizable  by  a  jury  upon  such  a  theory,  llie  law 
prescribes  the  manner  in  which  a  cause  shall  be  submitted  to  the 
Jury  for  its  consideration.  The  ofAce  of  the  courts,  trial  or  appellate^ 
is  merely  to  Enforce  a  proper  submission.  This  done,  the  jury,  and 
the  jury  alone,  must  say  where  lies  the  right  When  a  court  says 
that  a  cause  was  not  properly  submitted  to  the  jury,  but  that  that 
fact  will  be  ignored  because  it  considers  that  the  jury  reached  a 
proper  conclusion,  it  is  usurping  the  functions  of  the  jury.  How  is 
the  court  to  say  what  the  verdict  would  have  been  had  the  ca«i{;o  been 
properly  submitted?  How  may  the  court  say  that  the  improper 
argument,  the  erroneous  instruction,  did  not  affect  the  Jury,  save  by 
the  process  of  comparison  expressed  in:  "It  would  not  have  affected 
us,  therefore  it  did  not  affect  you."  Of  what  avail  is  it  that  the  law 
prescribes  that  counsel  in  their  argument  must  confine  themselves 
to  the  record,  and  that  the  trial  Judge  in  instructing  the  Jury  must 
correctly  state  the  law,  if  the  appellate  court  is  at  liberty  to  disregard 
those  injunctions  when  the  jury's  verdict  accords  with  its  ideas? 
If  it  is  permissible  for  a  court  to  affirm  a  judgment,  though  error  was 
committed  in  the  submission  of  the  cause,  because  it  considers  the 
verdict  right,  it  is  permissible  to  reverse  a  judgment,  though  no  error 
was  committed,  because  the  verdict  seems  improper.  The  one  propo- 
sition is  a  converse  of  the  other.  In  either  case,  the  criterion  by 
which  the  propriety  of  the  judgment  is  to  be  determined  is  its  coin- 
cidence with  the  views  of  the  appellate  court. 

I  would  not  be  understood  to  urge  that  a  failure  to  observe  some 
formality,  or  a  disregard  of  some  technicality,  should  constitute 
reversible  error.  Minor  errors  may  occur  in  a  cause  which  it  is 
perfectly  obvious  could  have  occasioned  no  injury.  The  true  rule  in 
such  cases  should  be  that  stated  by  Mr.  Justice  Miller  in  Deery  v. 
Cray,  5  Wall.,  795: 

"We  concede  that  it  is  a  sound  principle  that  no  judgment  should 
be  reversed  in  a  court  of  error  when  the  error  complained  of  works 
no  injury  to  the  party  against  whom  tie  ruling  was  made.  But 
whenever  the  application  of  this  rule  is  sought,  it  must  appear  so  clear 
as  to  be  beyond  doubt  that  the  error  did  not  and  could  not  have 
prejudiced  the  party's  rights." 

The  observance  of  this  rule  would  insure  to  litigants  the  judgment 
of  the  jury  as  to  the  justice  of  their  cause,  not  merely  that  of  an 
appellate  court;  a  result  which  is  not  attained  while  the  courts  adhere 
to  the  rule  they  seem  of  late  to  have  adopted. 

A  second  reason  is  that  an  appellate  court  is  the  least  qualified  of 
all  the  tribunals  which  may  have  to  do  with  a  cause  to  determine 
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what  Its  merits  are.  The  merits  of  a  cause,  the  good  or  bad  faith  of 
the  parties,  the  truth  or  falsity  of  the  testimony,  cannot  be  so  well 
understood  by  such  a  court  as  they  were  by  the  trial  judge,  referee, 
or  jury,  who  tried  the  cause.  And  particularly  is  this  true  under 
such  a  slovenly  system  for  bringing  the  evidence  into  the  record  as 
we  have  in  this  state,  where  no  attempt  is  or  can  be  made  to  weed 
the  immaterial  from  the  material,  but  everything  the  stenographer 
has  heard  and  transcribed  during  the  trial,  including,  in  most  cases, 
a  quantity  of  vile  English  which  must  have  originated  in  his  own 
mind,  is  sent  to  the  appellate  court  in  order  that  the  judge  who 
.writes  the  opinion  (it  is  impossible  that  all  the  judges  should  wade 
through  the  mass),  may  separate  the  meaning  from  the  meaningless. 
When  appellate  judges  attain  omniscience,  litigants  may  desire  that 
they  shall  decide,  unhampered  by  rules  of  law  or  anything  else,  who, 
of  right,  ought  to  succeed.  Until  that  time  it  would  be  well  that  they 
should  regard  the  limitatfons  which  the  law  (to  say  nothing  of  poor 
human  nature)  has  placed  upon  them,  and  not  attempt  omnipotence. 

While  man  is  governed  in  his  dealings  with  his  neighbor  by  selfish 
interests,  w^hich  will  be  while  man  is  man,  he  will  concede  what  the 
law  demands  of  him,  and  no  more.  Consequently,  if  he  would  deal 
with  safety  he  must  know  what  the  law  permits  and  what  it  withholds. 
If  the  law  is  definite  and  certain,  this  may  be  easily  known.  Com- 
merce will  be  stimulated,  for  the  dealings  are  under  ascertained 
rules,  and  disputes  lessened,  for  no  one  is  foolish  enough  to  demand 
that  to  which  he  is  clearly  not  entitled.  Is  it  wise  to  unsettle  fixed  legal 
principles,  to  set  the  community  adrift  upon  a  sea  of  doubt,  disturbing 
and  embarrassing  the  trade  of  the  country  and  producing  a  prolific 
crop  of  quarrels  and  litigation,  merely  that  the  real  or  imagined 
hardship  of  applying  a  principle  of  law  to  some  particular  case  may 
be  averted?  The  question  is  fitly  answered  in  the  words  of  Mr. 
Justice  Cowen  in  Bates  v.  Relyea.  23  Wend.,  336: 

"The  decisions  of  this  court,  while  unreversed,  always  formed  the 
absolute  law  of  the  case,  and  entered  with  very  decisive  effect  into  the 
body  of  precedents.  They  must,  from  the  nature  of  our  legal  system, 
be  the  same  to  the  science  of  law,  as  a  convincing  series  of  experi- 
ments is  to  any  other  branch  of  inductive  philosophy.  They  are,  on 
being  promulgated,  immediately  relied  upon  according  to  their  char- 
acter, either  as  confirming  an  old  or  forming  a  new  principle  of  action, 
which  perhaps  is  at  once  applied  to  thousands  of  cases.  These  are 
continually  multiplying  throughout  the  whole  extent  of  our  jurisdiction. 
Numerous  and  valuable  rights,  offensive  and  defensive,  may  be 
claimed  under  them;  and  I  have  no  doubt  this  remark  is  peculiarly 
true  of  the  decision  in  Clark  v.  Luce.      •      •       •      ." 
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"Independent  of  this  statute.  Sir  William  Jones  has  written  an 
excellent  commentary  on  the  maxim  stare  decisis,  etc.,  hy  way  of  a 
reply  to  a  remark  of  Powell,  J.,  who  said  'nothing  is  law  that  is  not 
reason.'  This  is  a  maxim  says  Jones,  *in  theory  excellent,  but  in 
practice  dangerous,  as  many  rules,  true  in  the  abstract,  are  false  in 
the  concrete;  for,  since  the  reason  of  Titus  may,  and  frequently  does, 
differ  from  the  reasons  of  Septimius,  no  man  who  is  not  a  lawyer, 
would  ever  know  how  to  act.  and  no  man  who  is  a  lawyer,  would  in 
many  instances  know  how  to  advise,  unless  courts  were  bound  by 
authority  as  firmly  as  the  pagan  deities  were  supposed  to  be  bound 
by  the  decrees  of  fate.' " 

Thus  have  thought  the  greatest  minds  of  centuries  of  our  juris- 
prudence, and  it  is  at  least  doubtful  whether  thefe  has  been  so  great 
an  access  of  wisdom  for  this  present  day  as  to  justify  the  declaration 
that  those  minds  gravely  erred. 

If.  however,  a  new  rule  is  to  be  adopted,  if  our  courts  of  last  resort 
are  to  decide  each  case  coming  before  them  as  they  fancy  abstract 
justice  requires,  they  will  confer  a  boon  upon  the  community,  and 
particularly  upon  the  legal  profession — thus  realizing  the  proverb 
that  it  is  an  ill  wind  which  blows  no  one  good — if  they  will  but 
announce,  unqualifiedly,  that  that  is  their  rule  of  decision,  and  abandon 
the  pretence  of  respect  to  precedent  and  authority.  This  will  adviso 
the  community,  lawyer  and  litigant,  that  causes  are  to  be  tried  to 
the  appellate  courts  as  to  juries,  save  that  in  this  last  trial  there  are 
no  fixed  rules  to  circumscribe  the  bounds  of  the  hearing.  It  will 
solve  for  the  lawyer  the  vexed  question  of  the  hour:  how  to  keep 
advised  as  to  current  decisions,  and  yet  avoid  bankruptcy.  For 
what  will  the  lawyer  care  for  reported  cases,  when  the  courts 
not  only  do  not,  but  avowedly  do  not.  pay  any  attention  to  precedent? 
Lastly,  but  probably  not  leastly.  the  problem  over  which  various 
"Taxpayers*  Lea^rues"  throughout  the  state  have  been  worrying  them- 
selves, viz.,  the  reduction  of  the  cost  of  our  courts,  will  be  solved. 
As  causes  are  to  be  decided  by  no  rule,  but  only  on  principles  of 
abstract  right,  there  is  no  necessity  for  the  intervention  of  a  specially 
educated  and  trained  profession,  and  the  layman  should  be  made 
as  eligible  to  the  judicial  position  as  the  lawyer.  Neither  would 
there  be  any  need  for  our  present  system  of  trial  judges,  juries,  and 
appellate  courts.  Some  officer  to  transcribe  everything  which  either 
party  thinks  will  demonstrate  the  merit  of  his  cause  (for  why  pre- 
serve rules  of  evidence  when  all  else  fails?),  and  certify  it  to  a 
tribunal  which  will  determine  who  is  the  oppressed  and  who  the 
oppressor,  and  we  have  adequate  machinery  provided  for  the  adminis- 
tration of  the  new  system  of  justice.  If  established  principles  are  to 
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be  overthrown  and  restored  at  pleasure,  to  suit  tbe  passing  fancy 
of  the  judge,  abrogate  all  principles,  once  and  for  all  time.  With 
the  evils  which  attend  upon  such  a  course,  let  us  have  such  admixture 
c^  good  as  will  result  from  an  open  avowal  that  the  reign  of  principle 
and  precept  is  destroyed  forever. 
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RAILWAY  AND  TRANSPORTATION  COMMISSIONS. 


By  Arthur  Remington,  Tacoma. 


It  Is  quite  beyond  the  limits  of  this  paper  to  go  into  the  details  of 
the  various  commission  acts  throughout  the  United  States,  much 
less  to  give  the  history  of  the  various  commissions  or  the  details  of 
the  work  accomplished.  There  has  been  much  unwise  legislation 
on  the  subject,  notably '  the  hopelessly  .ambiguous  law  of  Oregon, 
and  the  Kansas  experiment,  creating  a  so-called  Court  of  Visitation. 
There  have  been  other  failures,  principally  in  the  south,  and  the 
courts  have  not  been  slow  to  point  them  out. 

The  study  of  the  good  and  the  bad  is  alike  instructive,  but  we 
can  not  be  particularly  interested  in  the  failures  that  have  fallen 
by  the  wayside.  Some  of  the  states  early  became  discouraged  and 
gave  up  entirely;  others  persevered  and  corrected  the  errors  at  first 
committed.  When  we  speak  of  railway  or  transportation  commis- 
sions»  we  refer  to  those  that  have  been  sustained  by  the  courts  and 
that  are  performing  their  functions  to-day,  not  to  the  abandoned 
methods  that  have  been  tried  and  found  wanting. 

But  this  subject  is  so  broad  that  the  details  of  even  the  successful 
commission  acts  must  be  left  to  those  who  have  more  time  to  give 
to  the  matter.  In  this  paper  I  shall  simply  attempt  to  cover  a  few 
of  the  general  principles,  which  appeal  to  us  as  lawyers,  and  which 
the  decisions  of  the  courts  have  made  the  most  prominent.  And  while 
I  have  nothing  whatever  to  say  as  to  the  political  expediency  of  a  law 
on  the  subject  in  this  state,  and  at  this  time,  I  shall  not  hesitate 
to  draw  such  general  conclusions  as  appear  to  me  to  be  warranted 
by  the  adjudicated  cases,  and  the  history  which  they  reveal. 

ORIGIN   AND    SOURCE   OF    POWER. 

Railway  and  transportation  commissions  are  simply  a  part  of  the 
machinery  for  the  administration  and  execution  of  certain  police 
powers  of  the  state.     Laws  upon  this  subject  are  mere  regulations 
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of  the  police  power  and  they  now  very  commonly  take  the  place  of 
previous  regulation  by  maximum  rate  laws.  To  intelligently  discuss 
the  subject  of  railway  commissions  we  must  give  attention  to  the 
nature  of  the  police  powers  which  such  commissions  are  designed  to 
regulate  and  administer,  and  to  the  previous  regulation  thereof  by 
means  of  maximum  rate  laws. 

The  police  powers  embrace  not  only  the  preservation  of  (1.)  public 
health,  (2.)  public  morals,  (3.)  civil  rights,  and  (4.)  the  general 
welfare,  but  also  (5.)  the  regulation  of  business  enterprises,  the 
foregoing  being  the  five  principal  subjects  of  its  exercise.  During  the 
recent  years  of  unparalleled  business  activity,  the  regulation  of  busi- 
ness enterprises  has  demanded  ever  increasing  attention  from  the 
I)olice  powers;  this  is  especially  true  in  the  United  States,  where 
private  capital  is  so  largely  invested  in  quasi  public  institutions, 
and   so  intimately  afTected   with   public  interests  and   public   duties. 

In  this  country  this  sovereign  power  belongs  to  the  several  states 
and  not  to  the  Federal  government,  except  as  reserved  by  the  consti- 
tution. By  far  the  greater  portion  of  the  police  powers,  including, 
of  course,  the  regulation  of  domestic  (meaning  state  or  local)  com- 
merce is  vested  exclusively  in  the  several  states,  and  is  administered, 
if  at  all,  by  and  under  the  direction  of  the  state  legislatures. 

The  Federal  constitution  reserves  to  Congress  the  regulation  of 
interstate  commerce,  and  thus  a  portion  of  railway  regulation  in  this 
country  devolves  upon  the  Federal  legislature  and  vests  an  important 
part  fo  tae  police  powers  in  the  Federal  government. 

Interstate  commerce,  as  held  in  Wabash,  St.  L.  &  Pac.  R.  R.  Co. 
V.  Illinois.  118  U.  S.,  557,  includes  a  transportation  of  goods  under 
one  contract  and  by  one  voyage  from  any  point  in  the  state  to  a 
point  outside  the  state,  and.  in  such  case,  even  that  part  of  the  trans- 
portation which  is  wholly  within  the  state  is  exclusively  within  the 
control  of  Congress.  But  the  United  States  Supreme  Court  in  that 
case  limits  the  authority  of  Ihe*  state  over  these  police  powers  only 
by  the  commerce  clause  of  the  Federal  constitution. 

In  considering  this  subject  and  the  state  and  Federal  cases  in  point, 
it  is  well,  also,  to  note  that  this  state  and  Federal  control  are  identical 
within  their  respective  jurisdictions.  Whatever  the  Federal  govern- 
ment may  do  as  respects  interstate  commerce,  the  state  can  do  as 
respects  local  commerce,  and  vice  versa.  In  Kentucky  and  Indiana 
Bridge  Co.  v.  Louisville  and  Nashville  Railway  Co.,  2  L.  R.  A.,  289, 
Chief  Justice  Jackson,  of  the  United  States  Circuit  Court,  speaking 
of  the  interstate  commerce  commission,  says: 

"This  Federal  commission  has  assigned  to  it  the  duties  and  per- 
forms for  the  United  States  in  respect  to  that  interstate  commerce. 
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committed  by  tbe  constitution  to  the  exclusive  care  and  jurisdiction 
of  Congress ,  the  same  function  which  state  commissions  exercise  in 
respect  to  local  or  purely  internal  commerce  over  which  the  states 
appointing  them  have  the  exclusive  control." 

There  is  some  confusion  in  ideas  as  to  the  source  and  origin  of  this 
important  sovereign  power,  as  well  as  to  its  limits  and  attributes. 

As  said  by  Chief  Justice  Shaw  in  Commonwealth  v.  Alger,  7  Cush., 
85,  "It  is  much  easier  to  pei^eive  and  realize  the  existence  and 
sources  of  this  power,  than  to  mark  the  boundaries,  or  prescribe  the 
limit  of  its  exercise."  The  source  and  origin  of  the  power  discloses 
the  reasonableness,  nay,  the  necessity,  for  providing  for  its  administra- 
tion and  execution,  either  by  means  of  railway  commissions  or  by  some 
other  effective  legislation.  The  boundaries  or  limits  of  its  exercise 
will  serve  to  indicate  the  proper  provisions  to  be  included  in  legisla- 
tion on  the  subject. 

Originally  the  right  to  devote  to  the  public  use  any  private  property 
emanated  from  the  sovereign  aJ^a  privilege  or  franchise  granted,  and 
therefore  was  necessarily  subject  to  such  regulations  and  restrictions 
as  the  sovereign  power  saw  fit  to  impose.  The  right  to  maintain  a 
ferry  or  toll  road,  to  hold  a  fair  or  market,  to  conduct  the  business 
of  a  miller,  or  a  common  carrier  or  wharfinger  was  originally  the 
subject  of  royal  grant,  and  it  has  always  been  customary  to  regulate 
the  charges  for  the  public  use  of  any  private  property  or  for  the 
owner's  services  rendered  in  connection  with  the  accomodations  fur- 
nis-ied  or  sold  to  the  public. 

The  controlling  fact  is  the  power  to  regulate,  not  that  regulations 
were  exacted  by  charter.  It  has  been  assumed  that  the  power  to 
regulate  depended  upon  the  charter  or  grant,  but  although  the 
regulations  were  prescribed  by  charter  and  to  that  extent  depended 
upon  it,  the  right  to  regulate  did  not  depend  upon  on  Vie  charter  or 
grant;  on  tie  contrary,  it  depended  upon  the  police  power,  inherent 
in  the  sovereign,  irrespective  of  the  grant  itself.  This  is  proven  by 
those  early  English  cases  where  the  King's  grant  over-stepped  the 
limitations  of  the  police  power.  The  common  law  required  the  toll 
or  charge  to  be  reasonable,  and  this  in  itself  is  a  regulation  of  the 
price,  invoked  by  the  police  power  for  tbe  benefit  of  the  public.  And 
where  the  royal  grant  or  prerogative  disregarded  this  restriction  and 
authorized  an  unreasonable  charge,  it  was  invariably  held  to  be  void. 

In  the  same  line  of  thought  are  the  numerous  American  >cases  re- 
pudiating the  doctrine  that  provisions  in  the  charter  of  a  company 
could  act  as  limitations  upon  the  regulation  of  business.  No  franchise 
granted  to  a  railway  or  transportation  company  can  in  any  degree 
control  these  police  powers  of  the  state. 
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In  Boyd  v.  Alabama,  94  U.  S.,  645,  it  is  said  "We  are  not  preiMured* 
to  admit  that  it  is  competent  for  one  legislature,  by  any  contract 
with  an  individual,  to  restrain  the  power  of  a  subsequent  legislature 
to  legislate  for  the  public  welfare,  and  to  that  end  to  suppress  any 
and  all  practices  tending  to  corrupt  the  public  morals." 

In  Stone  v.  Mississippi,  101  U.  S.,  814,  it  is  said:  "All  agree  that  the- 
legislature  can  not  bargain  away  the  public  power  of  the  state," 
and  it  was  ruled  that  the  police  regulations  must  be  given  effect, 
as  against  a  conflicting  provision  in  the  charter,  on  the  ground  that 
no  part  of  the  police  power  can  be  parted  with  by  contract;  all  of 
which  goes  to  show  quite  conclusively  tiiat  the  power  to  regulate- 
business  enterprises  is  entirely  independent  of  the  charter  or  fran- 
chises granted  by  the  sovereign  power  to  the  corporation. 

I  assert  without  hesitation  that  no  charter  provisions  of  any  of 
our  railroads  will  ever  hamper  us  in  the  slightest  degree  in  the 
making  of  any  needful  regulations  under  this  police  power  of  the 
state.  In  this  connection,  it  may  be^ noted,  also,  taat  the  Supreme 
Court  of  the  United  States  has  frequently  held  that  the  charters 
granted  by  Congress  to  the  transcontinental  railroads  do  not  prevent 
the  states  from  prescribing  rates  and  other  regulations  to  apply 
between  all  local  points.  These  cases  are  reviewed  in  Smith  v.  Ames, 
369  U.  S.,  417.  And  in  that  case  it  was  held  that  the  provision  in  the- 
Union  Pacific  charter  giving  congress  the  power  to  fix  or  limit  the 
rates,  did  not  preclude  the  state,  in  the  absence  of  regulations  by 
congress,  from  prescribing  regulations  for  transportation  beginning 
and  ending  in  the  state. 

The  leading  case  in  this  country  is  Munn  v.  111.,  94  U.  S.,  113,  tie 
first  of  the  famous  Granger  Cases.  In  the  optnion  in  that  case,  Cnief 
Justice  Waite  says:  "Looking  then,  to  the  common  law,  from  whence 
comes  the  right  which  the  Constitution  protects,  we  find  that  when 
private  property  is  'affected  with  a  public  interest,  it  ceases  to  be- 
juris  privati  only.'  This  was  said  by  Lord  Chief  Justice  Hale  more 
than  200  years  ago  in  his  treatise  De  Portibus  Maris,  1  Harg.  Law 
Tracts,  78.  and  has  been  accepted  without  objection  as  the  essential 
element  in  the  law  of  property  ever  since.  Property  does  become 
clothed  with  a  public  interest  when  used  in  a  manner  to  make  it  of 
'  public  consequence  and  affect  the  community  at  large.  When,  there- 
fore, one  devotes  his  property  to  a  use  in  which  the  public  has  an 
interest,  he,  in  effect,  grants  to  the  public  an  interest  in  that  use, 
and  must  submit  to  be  controlled  by  the  public  for  the  common 
good,  to  the  extent  of  the  interest  which  he  has  thus  created,    ♦    •    ♦." 

"From  this  source  come  the  police  powers,  which,  as  said  by  Chief 
Justice  Taney  in  the  License  cases,  5  How.,  583,  'Are  nothing  more  or 
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less  than  the  powers  of  government  inherent  in  every  sovereign,  • 
•  •  that  is  to  say,  •  •  ♦  the  power  to  govern  men  and 
things.'  Under  these  powers  the  government  regulates  the  conduct 
of  its  citizens,  one  toward  another,  and  the  manner  in  which  each 
shall  use  his  own  property  when  such  regulation  becomes  necessary 
for  the  public  good.  In  their  exercise  it  has  been  customary  in 
Sngland  from  time  immemorial,  and  in  this  country  from  its  coloniza- 
tion, to  regulate  ferries,  common  carriers,  hackmen,  bakers,  millers, 
wharfingers,  innkeepers,  etc.,  and  in  so  doing  to  fix  a  maximum  of 
charge  to  be  made  for  services  rendered,  accommodations  furnished 
and  articles  sold." 

The  courts  have  uniformly  traced  the  power  of  the  state  to  pass 
laws  of  this  nature  to  the  police  power.  Chief  Justice  Waite  says 
In  Munn  v.  Illinois:  "From  the  same  source  comes  the  power  to 
regulate  the  charges  of  common  carriers,  which  was  done  in  England 
as  long  ago  as  the  third  year  of  the  reign  of  William  and  Mary,  and 
continued  until  within  a  comparatively  recent  period.  And  in  the 
first  statute  we  find  the  following  suggestive  preamble,  to-wit:  'And, 
whereas,  divers  wagoners  and  other  carriers,  by  combination  amongst 
themselves,  have  raised  the  price  of  carriage  of  goods  in  many  places 
to  excessive  rates,  to  the  great  injury  of  the  trade,  be  it  therefore 
enacted.' "  etc. 

But  it  is  certainly  unnecessary  to  go  further.  Ehiough  has  been 
said  to  show  the  nature  of  the  right  of  the  state  to  make  those 
regulations,  which  under  the  modern  trend  of  legislation  have  been 
delegated  to  railway  or  transportation  commissions.  From  the  earliest 
times  the  imperative  necessity  for  such  regulations  have  been  recog- 
nized and  by  the  organic  law  of  this  state  the  legislature  is  com- 
manded "to  pass  laws  establishing  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers  and  freight,  and  to 
correct  abuses  and  prevent  discrimination  and  extortion  in  the  rates 
of  freight  and  passenger  traffic  on  the  different  railroads  and  other 
common  carriers  in  the  state,  and  shall  enforce  such  laws  by  adequate 
I>enalties."  And  it  is  added:  "A  railway  and  transportation  commis- 
sion may  be  established,  and  its  powers  and  duties  fully  defined  by 
law." 

Wash.  Const,  Art.  12,  Sec.  18. 

The  only  regulations  known  to  English  jurisprudence  are  the  maxi- 
mum rate  laws  and  the  commission  acts.  Until  something  better 
has  been  devised,  it  is  a  choice  between  one  or  the  other,  and  a 
comparison  is  necessary  to  understand  the  merits  or  defects  of  either. 

MAXIMUM    RATE    LAWS. 
Originally  it  was  sought,  by  means  of  fines  and  penalties,  to  be 
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recovered  in  criminal  prosecutions,  to  compel  public  servants  to  de- 
mand and  receive  only  reasonable  compensation  for  their  services, 
and  this  was  done  by  fixing  a  maximum  amount,  beyond  which  it  was 
unlawful  to  go.  We  can  readily  see  how  such  regulations,  properly 
made,  afford  some  measure  of  relief.  If  there  was  no  other  question 
but  the  reasonableness  of  the  rates  asked  by  the  railroad  companies, 
a  maximum  rate  law,  properly  fixed,  and  as  long  as  conditions  re- 
mained stationary,  would  provide  all  the  regulation  required. 

The  legislative  maximum  rate  laws  and  the  commission  acts  both 
aim  to  prescribe  a  tariff  of  rates  for  tbe  transportation  of  all  com- 
modities, on  all  railway  lines  in  the  state,  and  between  all  stations 
in  the  state.  The  policy  by  which  regulation  is  accomplis>ied  is  the 
same,  and  there  is  simply  a  difference  in  the  method  of  determining 
the  tariff.  By  the  old  plan  the  legislature  endeavored  to  prescribe 
the  rates  for  Itself.  By  the  regulative  commission  system  this  duty 
is  delegated  to  a  board. 

A  volume  would  be  necessary  to  review  the  various  experiments 
in  maximum  rate  laws  in  this  country,  but  t^e  principle  of  all  of  them 
is  practically  the  same. — an  effort  to  determine  by  an  unwieldy 
legislative  body  t'ae  prices  to  be  charged,  with  penalties  for  violation 
to  be  collected  either  in  the  criminal  or  civil  courts. 

I  will  only  briefly  notice  our  own  law  upon  the  subject.  By 
Section  4313,  I  Bal.  Code,  the  legislature  adopted  a  maximum  rate 
of  $4.25  per  ton,  for  350  miles  or  over,  and  also  adopted  90  per 
cent,  of  the  rate  actually  in  effect  on  the  Northern  Pacific  Railroad 
between  any  points  in  the  State  of  Washington,  on  January  2nd,  1897, 
for  any  distance  within  the  state.  Now  a  maximum  rate  law  may  be 
so  worded  as  to  be  entirely  a  misnomer,  and  whether  it  works  to  the 
advantage  of  the  public  sought  to  be  protected  or  is  for  the  benefit 
of  the  common  carrier  supposed  to  be  regulated,  may  be  made  to 
depend  entirely  upon  the  amount  of  the  charges  fixed.  Our  own 
maximum  rate  law  furnishes  the  most  striking  example  of  such  & 
misnomer,  for  by  an  apparently  innocent  provision  the  schedule  of 
prices  fixed  is  turned  into  a  minimum  instead  of  a  maximum  rate. 

Section  4326  is  as  follows: 

•*In  all  actions  between  private  parties  and  railroad  companies  or 
other  common  carriers  doing  business  in  this  state,  brought  under 
this  article,  the  rates  prescribed  and  fixed  by  this  article  shall  be 
held  conclusive  and  deemed  and  accepted  to  be  fair,  reasonable  and 
just,  and  In  such  respects  shall  not  be  controverted  therein,  until 
finally  found  otherwise  in  a  direct  action  brought  for  that  purpose  in 
the  manner  in  this  article  hereinafter  prescribed  and  fixed." 

By  Section  4325  an  action  is  provided  lor  shippers  when  the  carrier 
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changes  a  larger  sum  than  the  rates  established,  but  strange  and  in- 
credible as  it  may  seem,  no  provision  whatever  is  made  whereby  any 
citizen  of  this  state  can  bring  an  action  to  have  these  rates  reduced 
in  case  they  are  or  shall  subsequently  become  unreasonably  high. 
Elaborate  provisions  are  made  whereby,  at  the  suit  of  the  railway 
company,  these  prices  may  be  increased,  if  found  to  be  unreasonably 
low,  but  there  is  no  way  to  reduce  them.  Neither  the  citizen  or  the 
state  is  provided  with  any  possible  means  of  redress  except  where 
the  company  demands  a  higher  rate  than  the  prices  fixed,  as  based 
upon  the  Northern  Pacific  Schedule  of  January  2nd,  1897.  Thus,  if 
the  state,  or  any  aggrieved  party,  seeks  any  redress  in  the  courts,  from 
any  unreasonable  rates,  or  extortion,  authorized  by  this  law,  instead 
of  confronting  the  common  carrier  with  a  maximum  schedule  beyond 
which  it  is  unlawful  to  go,  the  complainant  himself  is  confronted 
with  this  legislative  dictum,  that  90  per  cent,  of  the  rate  voluntarily 
fixed  by  the  company  five  years  ago,  is  "fair,  reasonable  and  just." 
and  by  the  terms  of  the  statute  is  made  conclusive  upon  the  litigants. 
This  law.  therefore,  is  in  both  theory  and  practice,  actually  a  minimum 
rate  law,  instead  of  a  maximum  rate  law. 

We  must  bear  in  mind  that  the  sole  object  of  this  law,  as  well  as 
the  object  of  all  railway  commission  laws,  is  to  enforce  the  police 
powers  of  this  state  by  a  regulation  of  common  carriers.  I  venture 
the  assertion  wilaout  fear  of  successful  refutation,  that  in  the  entire 
history  of  railway  legislation  of  this  character,  since  the  first  enact- 
ment in  the  reign  of  William  and  Mary,  down  to  the  present  time,  no 
more  ineffectual  law  for  the  "regulation"  of  the  public  busines^s  of  a 
common  carrier  has  ever  been  enacted. 

The  very  next  section  of  this  article  (4327)  covering  nearly  three 
pages  of  Ballinger's  Code,  furnishes  all  the  argument  necessary  to 
show  the  impracticability  of  a  legislature's  attempting  to  fix^  the 
rates  of  a  transcontinental  railroad.  Tne  details  of  the  procedure 
by  which  reasonable  rates  might  be  ascertained  by  a  court  are 
pointed  out,  and  provided  for,  such  as  the  ascertainment  from  the 
books  of  the  company  of  the  capital  stock  and  the  value  of  the  in- 
vestment in  the  railroad,  its  costs  and  present  condition  of  construc- 
tion and  equipment,  the  extent  and  nature  of  its  debts,  its  gross  and 
net  earnings  for  ten  years  last  past,  the  salary  of  its  employees,  the 
amount  of  its  government  aid,  its  terminal  facilities,  and  connections, 
its  tonnage  of  merchandise,  for  the  last  five  years,  and  the  relation 
of  its  lines  in  this  state  to  the  entire  line,  the  nature  of  its  engineering 
difficulties,  its  grades,  and  such  figures  from  its  books  and  vouchers 
and  from  official  reports  and  statistical  works  as  can  and  should  be 
taken   into  account.     But  this   procedure   and    all   this   evidence   is 
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provided  for  only  In  a  suit  brought  by  the  company  for  the  purpoee  of 
increasing  rates,  and  it  cannot  be  made  available  to  secure  a  re- 
duction, or  any  other  "regulation."  It  is  of  no  benefit  to  the  state  or 
its  citizens  in  case  the  90  per  cent,  of  the  rates  voluntarily  adopted 
by  the  company  five  years  ago  are  unreasonably  high. 

As  said  by  the  Georgia  Supreme  Court,  commenting  upon  consti- 
tutional provisions  very  similar  to  ours: 

"It  certainly  was  not  contemplated  that  the  details  of  rates  to  be 
fixed  over  the  many  miles  of  railway  in  the  state  should  be  settled 
and  determined  by  the  legislature.  The  many  influences  that  combine 
to  cause  changes  in  the  ever  varying  vicissitudes  of  trade  and  travel 
were  neither  overlooked  nor  forgotten  by  that  body.  The  utter 
impossibility  of  preparing,  by  the  legislature,  just  and  proper 
schedules  for  the  various  railroads,  with  their  differences  of  length, 
locality,  and  business,  appears  to  us  to  be  so  clear  and  manifest  as 
that  to  have  entertained  It  would  have  been  absolutely  absurd.  And 
especially  so,  when  it  is  remembered  that  schedules,  just  and  right 
when  arranged  for  the  months  of  winter,  might  be  ruinously  unjust 
and  wrong  for  the  months  of  summer;  or  that  such  as  were  proper 
for  the  year  of  the  meeting  of  the  General  Assembly  might  the  suc- 
ceeding year  well  nigh  bankrupt  every  railroad  corporation  in  the 
state." 

Georgia  Railway  Co.  v.  Smith,  70  Ga..  694. 

As  said  in  another  case: 

"The  question,  'What  are  Just  and  reasonable  rates?*  is  one  which 
presents  different  phases  from  month  to  month,  upon  every  road  In 
the  state,  and  in  reference  to  all  the  innumerable  articles  and  products 
that  are  the  subject  of  transi>ortation.  This  question  can  only  be 
satisfactorily  solved  by  a  Board  which  is  In  perpetual  session,  and 
whose  time  is  largely  given  to  the  consideration  of  the  subject.  It 
is  obvious  that  to  require  the  duty  of  prescribing  rates  for  the  rail- 
roads of  the  state,  to  be  performed  by  the  General  Assembly,  consist- 
ing of  a  Senate,  with  forty-four  men,  and  a  Houee  of  Representatives 
with  one  hundred  and  seventy-five,  and  which  meets  in  regular  session 
only  once  In  two  years,  and  then  only  for  a  period  of  forty  days,  would 
result  in  the  most  ill-advised  and  haphazard  schedules,  and  be  pro- 
ductive of  the  greatest  inconvenience  and  injustice,  in  some  cases 
to  the  railroad  companies,  and  in  others  to  the  people  of  the  state. 
It  is  impracticable  for  such  a  body  to  prescribe  Just  and  reasonable 
rates.  To  insist  that  this  duty  must  be  performed  by  the  General 
Assembly  itself  is  to  defeat  the  purpose  of  that  clause  of  the  Con- 
stitution under  consideration." 

Tilley  v.  Savannah  Railway  Commissioners,  4  Woods,  427. 

Justice  Brewer  in  Chicago  N.  W.  R.   Co.  vs.  Dey.  35  Fed.,  Rep., 
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866;    1  L.  R.  A.,  744.  In  delivering  the  opinion  of  the  United  States 
Circuit  Court  of  the  Eastern  District  of  Iowa,  says: 

"The  reasonableness  of  a  rate  changes  with  the  changed  condition 
of  circumstances.  That  which  would  be  fair  and  reasonable  today* 
six  months  or  a  year  hence  may  be  too  high  or  too  low.  The  legis- 
lature convenes  only  at  stated  periods,  in  this  state  once  in  two  years. 
Justice  will  be  more  likely  done  if  this  power  of  fixing  rates  is 
vested  In  a  body  of  continual  session  than  if  left  with  one  meeting 
only  at  stated  and  long  intervals.  Such  a  power  can  change  rates  at  any 
time,  and  thus  meet  the  changing  conditions  of  circumstances.  While, 
of  course,  the  argument  from  inconvenience  cannot  be  pushed  too 
far,  yet  it  is  certainly  a  matter  of  inquiry  whether  in  the  increasing 
complexity  of  our  civilization,  our  social  and  business  relations,  the 
power  of  the  Legislature  to  give  increased  extent  to  administrative 
functions  must  not  be  recognized." 

Long  before  the  days  of  railways,  it  might  have  been  possible.  In 
a  small  country  like  England,  for  Parliament  to  make  sufficient  regu- 
lations from  time  to  time  to  suppress  the  principal  evils  of  the 
times.  However,  that  primitive  stage  of  commerce  furnishes  no 
parallel  to  present  times,  and  the  only  wonder  is  that  the  original 
scheme  of  legislative  maximum  rates  answered  the  purpose  for  so 
long  a  time.  But  even  in  England  it  was  found  impracticable  fifty  years 
ago.  After  many  experiments  and  many  improvements  upon  the 
first  maximum  rate  laws,  a  commission  act  was  passed  in  England 
in  1854  and,  as  amended  in  1873,  authorized  the  commissioners  to  fix 
charges  and  gave  them  greater  powers  than  are  conferred  upon  our 
interstate  commerce  commission.  In  1887  the  interstate  commerce 
act,  was  passed  by  congress  creating  the  interstate  commerce  com- 
mission, and  previous  to  that  time  railway  and  transportation  com- 
missions had  been  created  in  many  of  the  states. 

It  is  true  many  of  the  states  adhere  to  the  ancient  maximum  rate 
law,  to  be  enforced  by  fines  and  penalties,  and  the  epidemic,  as  we 
might  term  it,  of  maximum  rate  laws  in  this  country,  long  after  the 
English  Parliament  had  turned  the  subject  over  to  a  commission, 
can,  in  my  opinion,  be  traced  to  a  dictum  in  the  Munn  case,  which 
has  since  been  oven-uled.  At  first  it  was  understood  that  a  rate 
or  charge  fixed  by  the  legislature  was  absolute — that  the  reason- 
ableness of  the  rate  was  a  legislative,  not  a  judicial  question,  and 
that  after  the  legislature  exercised  its  discretion,  as  to  what  was  a 
reasonable  rate,  the  courts  had  no  power  to  interfere.  It  was  so 
directly  ruled  in  Munn  vs.  111.,  by  the  United  States  Supreme  Court, 
in  1876,  whereas  rates  fixed  by  a  commission  are  only  prima  facie  evi- 
dence of  their  reasonableness,  and  were  subject  to  review  by  the  courts. 
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Consequently  legislators  saw  a  distinct  gain  in  fixing  the  rate  by  legis- 
ative  act,  Instead  of  delegating  it  to  a  commission,  and  it  was  tiiought 
thereby  to  avoid  litigation.  At  first  tiiis  rule  was  generally  followed 
and  applied,  but  in  this  one  particular.  Munn  vs.  111.,  has  been 
expressly  overruled,  and  it  is  no  longer  law,  the  writer  of  the  opinion 
in  that  case  being  in  fact  the  first  to  point  out  the  error.  This  was 
done  in  Stone  vs.  Farmers'  L.  &  T.  Co.,  116  U.  S.,  331  (29  L.  644), 
where  Chief  Justice  Waite  says:  "It  is  not  to  be  inferred  that  this 
power  of  limitation  or  regulation  by  a  legislature  is  itself  without 
limit.  This  power  to  regulate  is  not  a  power  to  destroy  and  limita- 
tion is  not  the  equivalent  of  confiscation.  Under  pretense  of  regu- 
lating fares  and  freights,  the  state  cannot  require  a  railroad  corpora- 
tion to  carry  persons  or  property  without  reward;  neltaer  can  It  do 
that  which  in  law  amounts  to  taking  private  property  for  public 
use  without  just  compensation  or  without  due  process  of  law.'* 

For  some  time,  however,  this  correction  remained  unnoticed  and 
many  of  the  state  courts  still  followed  Munn  vs.  111.,  while  others 
acted  upon  the  suggestions  of  the  Stone  case,  and  for  a  time  there 
was  considerable  conflict  in  the  authorities.  It  was  not  until  1890 
in  the  case  of  Chicago,  etc..  Railroad  Co.  v.  Minn..  134  U.  S.,  461. 
that  the  United  States  Supreme  Court  was  called  upon  to  over- 
rule the  Munn  case  upon  this  point,  and  several  of  the  Justices 
dissented  because  it  did  not  overrule  the  dictum  in  that  case.  The 
proposition  there  laid  down  by  Blatchford  that  the  reasonableness 
of  rates  established  was  a  judicial  question,  is  now  the  settled  rule, 
and  this  is  true  whether  the  rate  is  fixed  by  legislative  act  or  by 
a  delegated  commission. 

Interstate  Commerce  Comm.  vs.  Ry.  Co.,  167  U.  S,,  500. 

Reagan  vs.  Farmers'  L.  &  T.  Co.,  154  U.  S..  397. 

Cleveland    Gas    Light   Co.    vs.    Cleveland,    71    Fed.,    613. 

So.  Pac.  Co.  vs.  Board,  78  Fed.,  236. 
The  rates  may  be  fixed  by  tie  Legislature,  but  still  those  rates 
must  be  reasonable.  The  rate  must  permit  the  running  of  the  railroad 
at  a  profit,  or  it  amounts  to  the  taking  of  private  property  without 
due  process  of  law.  This  profit  is  to  be  determined  by  the  payment 
of  all  fixed  charges  and  a  fair  rate  of  interest  on  the  investment. 

The  legislature,  in  short,  can  do  no  more  than  a  properly  delegated 
commission  could  do,  in  the  way  of  fixing  rates.  This  annuls  one 
of  the  arguments  in  favor  of  maximum  rate  laws  commonly  advanced 
prior  to  the  year  1890,  and  when  our  state  constitution  was  adopted. 
Ever  since  it  was  finally  settled  that  Legislative  maximum  rates 
must  be  reasonable  and  are  subject  to  be  reviewed  by  the  courts, 
the  courts  have  been  busy  pointing  out  the  tests  of  reasonableness. 
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and  the  facts  and  conditions  to  be  considered  and  the  extremely 
complicated  nature  of  the  inquiry  has  been  more  and  more  apparent. 

The  practical  result  of  these  decisions  has  been  to  discredit  Legis- 
lative maximum  rate  laws,  for  it  is  clear  that  they  can  not  have 
been  established  upon  any  proper  consideration  of  the  subject.  The 
litigation  over  legislative  maximum  rates  has  certainly  been  far  greater 
than  that  over  ine  commission  acts,  and  would  probably  continue  so. 

The  case  of  Smith  vs.  Ames,  169  U.  S.,  464,  is  very  much  in  i>oint. 
The  Nebraska  Commission  Bill  was  combined  with  a  law  establishing 
legislative  maximum  rates — tliat  is,  the  legislature  prescribed  a 
tariff  beyond  which  no  charges  could  be  made,  giving  the  Railway 
Commission  regulative  i>ower  to  decrease  or  lower  the  rates.  The 
Supreme  Court  of  the  United  States,  without  questioning  any  of  the 
other  provisions  of  the  commission  act,  held  that  the  rates  prescribed 
by  the  legislature  were  confiscatory  and  violated  the  14th  amend- 
ment of  the  Federal  Constitution.  The  same  ruling  was  made  upon 
the  Texas  law,  in  Reagan  vs.  Farmers'  Ijoan  &  Trust  Co.,  154  U.  S., 
362.  The  maximum  rates  prescribed  were  held  to  be  void,  as  un- 
reasonably low,  but  it  was  decided  that  this  did  not  affect  the  validity 
of  Che  other  provisions  authorizing  the  railroad  commission  to  fix 
reasonable  rates,  and  that  the  commission  could  not  be  enjoined  from 
proceeding  to  fix  reasonable  rates. 

In  England  for  the  last  fifty  years,  and  at  home,  in  both  national 
and  state  affairs,  it  has  long  since  been  recognized  that  it  is 
impracticable  for  the  legislature  to  fix  the  charges  of  a  common 
carrier  and  this  is  only  one  of  the  various  duties  of  tbe  state  in 
the  enforcement  of  the  police  power,  in  respect  to  the  regulation  of 
railway  business. 

But  that  is  not  all.  It  has  been  determined  by  the  United 
States  Supreme  Court  that  in  prescribing  local  rates,  only  receipts 
and  expenses,  and  the  property  employed  in  handling  the  local  busi- 
ness can  be  taken  into  account;  interstate  business  and  the  property 
employed  in  interstate  commerce  can  not  be  considered,  and  this 
further  seriously  complicates  t'ae  inquiry. 

li  anyone  thinks  it  practicable  for  a  legislative  body  to  determine 
for  itself  tie  reasonableness  of  a  railroad  tariff  of  freight  rates,  he 
phould  read  the  Reports  of  the  Industrial  Commission,  or  a  few  of 
the  cases  where  the  reasonableness  of  the  rates  was  a  question  in 
issue,  and  in  which  the  Supreme  Court  of  the  United  States  has 
ruled  what  facts  and  conditions  must  be  taken  into  consideration 
and  duly  weighed. 

In  the  trial  of  Smyth  v.  Ames,  in  the  lower  court.  Justice  Brewer, 
as  Circuit  Justice,  undertook  the  work  of  examining  the  testimony, 
making  computations  and  finding  the  facts,  and  this  he  tells  us  in 
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Chicago,  Mil.  &  St.  P.  v.  Tompkins.  176  U.  S.,  180,  was  very  laborious 
and  took  several  weeks.  We  are  not  informed  how  many  weeks 
were  consumed  in  trying  the  case  or  in  preparing  the  evidence.  In 
the  latter  case  he  remarks:  "Few  cases  are  more  difficult  or  per- 
plexing than  those  which  Involve  an  inquiry  whether  the  rates  pre- 
scribed by  a  state  legislature  for  the  carriage  of  passengers  and 
freight  are  unreasonable.  And  yet  this  difficulty  affords  no  excuse  for 
a  failure  to  examine  and  solve  the  questions  involved." 

In  that  case  the  rule  was  laid  down  that  the  reasonableness  of  a 
schedule  of  local  rates  must  be  determined  by  a  comparison  between 
gross  receipts  and  the  cost  of  doing  business,  taking  into  account  the 
value  of  the  property  employed  in  local  business,  entirely  irrespective 
of  gross  receipts  and  expenses  in  its  interstate  business.  In  that  case 
the  computations  of  the  lower  court  were  after  great  difficulty  found 
incorrect,  and  the  case  was  referred  back  to  a  master  to  make  the 
needed  computations,  and  Justice  Brewer  remarks: 

"It  is  hardly  necessary  to  observe  that  in  view  of  the  difficulties 
and  importance  of  such  a  case  it  is  imperative  that  the  most  compe- 
tent and  reliable  master,  general  or  special,  should  be  selected,  for 
it  is  not  a  light  matter  to  interfere  with  the  legislation  of  a  state  in 
respect  to  the  prescribing  of  rates,  nor  a  light  matter  to  permit  such 
legislation   to  wreck   large  property  interests." 

The  Report  of  the  Industrial  Commission  upon  this  subject,  re- 
viewing the  objections  to  conferring  a  rate-making  power  upon  the 
Interstate  Commerce  Commission,  says: 

**No  denial  whatever  of  the  arbitrary  and  enormous  power  which 
the  right  to  make  freight  rates  imposes  can  be  entertained  for  a 
moment.  A  pertinent  question,  however,  is  as  to  whether  the  exer- 
cise of  such  power  by  irresponsible  railroad  managers,  as  at  present, 
is  any  more  reasonable.  If,  according  to  the  statement  of  the  railroad 
interests  themselves,  the  power  to  make  freight  rates  Involves  the 
right  to  make  or  break  men,  industries,  and  even  the  prosperity  of 
entire  States,  how  great  is  the  necessity  for  adequate  supervision, 
subject  to  appeal  to  the  courts?' 

"This  is  apparently  recognized  by  the  more  conservative  represen- 
tatives of  the  carriers  themselves,  as  evidenced  by  testimony  before 
the  Industrial  Commission.  Under  the  circumstances  at  present 
prevalent  this  arbitrary  power  is  exercised  by  one  party,  namely, 
the  traffic  managers  of  the  railroads  in  interest,  without  any  appeal 
whatever.  If  the  powers  of  the  Interstate  Commerce  Commission 
were  to  be  rehabilitated  by  amendment  of  the  act.  it  would  simply 
mean  that  the  public  interests  and  those  of  the  shippers  would  be 
entitled    to   representation    in    originally    fixing    the     rates,    leaving 
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thereafter  the   final   decision   in  contested   cases  for  Judicial   deter* 
minatlon/' 

And  the  final  conclusion  of  the  comniission  is: 

''Some  effective  remedy  for  the  intolerable  conditions  which  pre- 
vail  under  the  law  to-day  must  certainly  be  provided.*' 

Report  of  the  Industrial  Commission,  Vol.  19,  pp.  429-432. 

It  is  now  universally  conceded  that  in  fixing  rates,  it  is  absolutely 
necessary  to  take  into  consideration  what  is  known  as  commercial 
necessity.  The  Industrial  Commissioner's  final  report  divides  v/ater 
competition  into  four  classes;  canal,  river,  lake,  or  ocean.  Vol.  19. 
p.  433.  Railroad  competition  is  divided  into  four  distinct  types:  (let) 
direct  competition  of  parallel  lines,  (2nd)  indirect  competition  of 
widely  separated  routes,  (3rd)  the  competition  between  cities,  and 
(4ta)  between  markets,  (p.  355.)  The  situation  is  further  compli- 
cated  by  the  highly  technical  subject  of  freight  classifications,  com- 
modity rates,  car  load  rates,  transcontinental  rates,  rates  made  to 
meet  special  import  and  export  conditions,  besides  all  the  vexed  ques- 
tions in  connection  with  the  long  and  short  haul  provisions,  and  the 
so-called  basing-point  system,  and  the  perplexities  of  discriminations 
and  differentials  that  are  always  arising  from  rare  and  peculiar 
circumstances.  All  of*  which  must  be  duly  taken  into  account  in. 
prescribing  a  tariff  of  rates. 

See  report  of  the  Industrial  Commission,  Vol.  19,  pages  349-396. 
At  page  359  the  Commission  says: 

"So  profoundly  modified  are  all  the  conditions  of  railroad  com- 
petition, in  contrast  with  those  in  industry,  that  it  has  frequently 
been  asserted  that  a  railroad  is  essentially  a  monopoly  in  any  case. 
So  far  as  local  business  as  distinct  from  through  traffic  is  concerned, 
this  is  undoubtedly  true.  It  is  also  true  in  respect  of  traffic  in  which 
competition  is  direct  enough  to  permit  of  pooling  or  a  division  of  the 
business  upon  satisfactory  terms.  Every  tendency  towards  consolidsr 
tion,  and  especially  the  recent  movement,  taking  the  form  of  division 
of  the  field,  undoubtedly  adds  force  to  this  contention  that  railroad, 
charges  are  essentially  monopolistic  in  character.  To  attempt  to> 
perpetuate  competition,  however,  in  an  industry  in  which,  as  ha& 
been  almost  universally  recognized,  equal  competition  is  the  exception 
and  not  the  rule,  must  be  the  part  of  folly.  The  only  alternative  is. 
to  recognize  the  conditions  as  they  exist.  If  the  railroad  business  is 
a  monopoly,  its  charges  being  determined  in  accordance  with  the 
principles  that  apply  to  that  form  of  industrial  organization,  the  neces- 
sity for  adequate  supervision  and  control  in  the  public  interest  becomes 
all  t'ae  more  patent." 

"Such  control,  should,  however,  recognize  the  fact  that  the  con- 
ditions are  highly  complex,  and  that  no  simple  and  general  rules  can 
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be  made  to  govern  in  all  Instances.  The  very  complexity  of  the 
problem  emphasizes  the  necessity  for  intelligent  direction.  To  foster 
salutary  competition  between,  trade  centers,  for  instance,  and  to 
eliminate  at  the  same  time  the  grasping  desire  of  unqualified  com- 
petitors to  participate  in  business  which  properly  belongs  to  others, 
should  be  one  of  the  ends  contemplated  by  such  control.  Nevertheless 
it  should  be  recognized  that  the  interrelation  of  roads  by  all  possible 
routes  between  producing  and  consuming  centers  is  so  delicately 
adjusted  that  to  interfere  with  one  road  is  always  liable  to  disturb 
the  balance  of  power  throughout  the  whole.  The  delicacy  of  the  rate 
adjustment  which  has  resulted  from  years  of  conflict,  discussion, 
and  compromise  between  the  railroads  constitutes  one  of  the  strongest 
refwons  for  supervision  by  some  competent  authority.  Abuses  or 
maladjustments  of  rates,  which  the  railroads  can  not  remedy  them- 
selves, make  supervision  by  some  disinterested  party  all  the  more 
necessary." 

TWO    TYPES    OF    COMMISSION    ACTS. 

There  are  two  distinct  types  of  railway  commission  acts,  one 
merely  advisory,  the  other  regulative.  Most  of  the  earlier  acts,  were 
of  the  former  type;  the  commission  had  no  power  to  prescribe  rates 
or  to  inforce  its  regulations.  The  Massachusetts  Act  is  of  this  nature, 
and  the  Interstate  Commerce  Commission  is  similar. 

Regulative  commission  acts  usually  delegate  to  the  board  the  power 
to  prescribe  rates  whica  are  compulsory  upon  the  railroads,  until 
set  aside  by  the  courts.  The  present  Minnesota  and  Texas  statutes 
are  of  this  character,  and  probably  as  successful  in  their  operation 
as  any  to  be  found.  The  English  act  also  delegates  to  the  commission 
the  power  to  prescribe  rates,  and  belongs  to  this  class.  A  brief  com- 
parison of  the  Massachusetts  and  Minnesota  acts  w^ill  answer  all  our 
purposes. 

The  Massachusetts  State  Board  of  Railway  Commissioners  was 
founded  in  1869.  It  is  made  up  of  three  members,  one  familiar  with 
trade  and  commercial  interests,  one  familiar  with  railroad  operations 
and  construction,  and  one  lawyer.  It  has  a  few  mandatory  powers, 
having  absolute  control  over  questions  concerning  safety  to  both  the 
public  and  employees,  including  grade  crossings;  it  also  fixes  the  price 
of  newly  issued  capital  stock,  determines  upon  the  building  of  new 
lines,  and  a  few  similar  powers  of  minor  importance. 

As  to  the  fixing  of  rates,  it  has  only  advisory  powers.  If  its  recom- 
mendations are  disregarded  an  appeal  must  be  taken  to  the  Legis- 
lature. According  to  the  testimony  of  Mr.  Jackson,  a  member  of  the 
board,  given  before  the  Industrial  Commission,  in  May,  1901,  while 
it  has  no  power  to  fix  rates,  it  exercises  a  very  material  control  over 
them. 
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In  imsBing  upon  rates,  the  Commission  makes  an  investigation  and 
a  report,  and  in  most  instances  their  recommendations  have  been 
adopted  by  the  railroads.  Mr.  Jackson  instances  the  adoption  of  their 
recommendation  that  500  mile  tickets  be  sold  at  two  cents  per  mile, 
also  one  instance  where  the  Commission  refused  to  recommend  a 
50  trip  ticket  In  Boston  suburban  fares,  in  place  of  a  12  trip  tickets 
and  upon  appeal  to  the  legislature  a  25  trip  ticket  law  was  passed. 
He  states,  however,  that  there  are  but  very  few  appeals,  and  in  most 
appeals  the  Commission  is  sustained. 

See  Industrial  Commission  Reports,  Vol.  9,  pages  841-8. 

As  against  this,  however,  we  have  the  overwhelming  evidence  of 
the  experts  who  testified  to  the  inefficiency  of  tho  Interstate  Commerce 
Commission,  a  board  with  very  similar  authority.  No  one  can  read 
Mr.  Jackson's  testimony  in  favor  of  an  advisory  board,  without  being 
impressed  with  the  fact  that  the  questions  submitted  to  that  board 
were  of  very  minor  importance,  having  little  relation  to  the  great 
problems  of  commercial  regulation,  which  confront  us  in  Western 
States  today. 

The  testimony  respecting  the  Interstate  Commerce  Commission  is 
very  instructive.  See  Vol.  9.  Industrial  Commission  Reports,  pp.  6, 
76.  372,  473.  464.  877-82. 

In  the  final  report  of  the  Industrial  Commission.  Vol.  19,  page  42G, 
the  exact  status  of  the  Interstate  Commerce  Commission  and  the 
objections  to  an  advisory  board  are  fully  and  very  clearly  set  forth. 

Upon  the  organization  of  the  Commission  it  at  once  assumed  power, 
not  only  to  investigate,  but  to  also  prescribe  and  inforce  the  remedy. 
The  carrier  made  the  rates  in  the  first  Instance  and  the  board  cor- 
rected them.  The  cases  finally  led  up  to  the  rule  some  ten  years 
later.  t!iat  the  Interstate  Commerce  Commission,  under  the  law  of 
1887,  has  no  power  to  prescribe  a  rate  for  the  future,  although  it 
has  power  to  pass  upon  the  reasonableness  or  unreasonableness  of  a 
rate  already  paid. 

Interstate  Commerce  Com.  v.  Railway..  167  U.  S..  479. 

The  Industrial  Commission;  says.  p.  427: 

"Not  even  the  right  to  prescribe  maximum  rates  would  s^em  to 
have  remained  to  the  commission  after  this  interpretation.  The 
only  action  open  to  it  would  be  to  declare  one  rate  after  another 
unreasonable  until  the  carriers  had  been  brought  to  terms." 

And  at  page  428: 

"The  immediate  effect  of  this  decision  was  to  prevent  any  enforce- 
ment of  orders  relative  to  ratetf  by  the  commission.  The  carriers 
immediately  refused  to  obey  any  orders  which  the  Commission  issued 
for  the  redress  of  grievances.  This  policy  has  been  manifested  with 
increasing  clearness  during  the  five  years  subsequent  to  the  decision. 
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It  has  become  more  and  more  certain  that  the  denial  of  the  right  not 
only  to  pass  upon  the  reasonableness  of  a  particular  rate,  but  to 
prescribe  what  rate  should  supersede  it,  means  the  abolition  of  all 
control  whatever." 

Moreover,  as  shown,  damage  to  shippers  who  have  lost  in  the  past 
cannot  be  estimated,  and  "power  to  pass  upon  the  reasonableness  of 
such  rates  prior  to  their  enforcement  as  a  consequence,  constitutes 
practically  the  only  safeguard  which  the  shipping  public  may  enjoy." 
And  it  is  not  only  as  to  rate  making  that  the  want  of  power  is  felt.  A 
single  example  will  suffice.  It  was  proven  that  the  Atchison  Road 
paid  out  over  seven  million  dollars  to  favored  shippers  in  rebates  long 
after  the  law  against  discriminations  went  into  effect 

As  shown  by  the  Industrial  Commission,  there  are  at  present  only 
two  possible  courses  open.  (Ist.)  Leave  all  rate  making  supervision 
or  control  to  the  courts,  and  this  is  the  situation  at  present.  An  lm> 
portant  difficulty  is  pointed  out  in  t'aat  "the  only  redress  for  an 
unreasonable  rate  is  a  changing  of  the  rate  itself,  that  is  to  say, — an 
order  compelling  the  application  of  a  new  rate  to  suit  the  circum- 
stances." This  remedy  cannot  be  secured  under  our  constitution, 
inasmuch  as  the  function  of  the  United  States  Courts  are  and  must 
be  entirely  judicial.  The  second  possible  course  "is  to  clothe  the 
Commission  with  enlarged  powers  in  respect  to  supervision  and  con- 
trol over  rate  making."  This  the  CuUom  bill  sought  to  do,  with  the 
right  of  appeal  to  the  courts.  We  have  already  seen  that  the  Con- 
gressional control  of  interstate  commerce  is  identical  with  state 
control  of  local  commerce,  and  this  overwhelming  opinion  of  experts 
that  such  power  should  be  conferred  upon  the  Interstate  Commerce 
Commission  is  directly  in  point  on  the  question  of  State  Commission?. 

Turning  now  to  the  law  of  Minnesota  as  an  illustration  of  regula- 
tive commissions,  we  find  that  the  law  of  1885,  creating  the  State 
Railway  and  Warehouse  Commission,  made  it  merely  advisory,  with 
power  only  to  recommend  rates,  as  the  Massachusetts  law  stands 
today.  In  1887,  a  bill  was  passed  modeled  upon  the  Interstate  Com- 
merce law,  the  most  important  exception  being  that  the  board  had 
power  to  fix  and  change  rates.  The  Commission  reduced  switching 
rates  and  the  rate  on  milk,  and  the  companies  refusing  to  obey,  the 
Supreme  Court  of  Minnesota  held  that  the  intent  of  the  act  was  to 
make  the  Commission's  decision  final  and  to  preclude  all  judicial 
inquiry  as  to  the  reasonableness  of  the  rates,  and  that  the  legislature 
had  power  to  do  this.  The  Supreme  Court  of  the  United  States  re- 
versed this  decision  on  the  ground  that  the  reasonableness  of  the 
rates  was  a  judicial  question,  and  held  the  law,  as  construed  by  the 
Minnesota  court,  to  be  void.  In  1891  the  law  was  amended  to  meet 
this  objection,  and  the  law  was  again  amended  in  1897  to  give  the 
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Commission  power  to  investigate  and  prescribe  rates  upon  its  own 
motion. 

The  Cktmmission  fixed  a  Joint  through  rate  on  hard  coal  from 
Duluth  to  New  Ulm,  over  two  lines  of  railway,  and  apportioned  the 
same,  as  the  railroads  failed  to  agree  upon  the  division.  This  power 
was  sustained  by  the  State  Supreme  Court  in  State  v.  Minneapolis  & 
St  L.  R.  Co.,  83  N.  W.,  60.  By  the  amendments  of  1894  and  1895 
the  rates  fixed  by  the  Commission  are  made  prima  facie  evidence  of 
their  reasonableness,  and  this  too  was  sustained  in  that  case  as 
casting  the  burden  upon  the  party  seeking  to  set  aside  the  rate.  The 
so-called  "commercial  necessity,  namely,  the  application  of  principles 
in  fixing  rates  which  are  forced  upon  carriers  by  various  conditions 
and  situations/'  is  also  discussed  and  sanctioned,  and  the  case  is 
perhaps  the  most  instructive  and  important  one  that  has  yet  arisen 
under  the  Minnesota  law.  An  appeal  has  been  taken  to  the  United 
States  Supreme  Court  and  the  same  has  not  yet  been  decided,  so  far 
as  I  am  aware.  However,  the  general  features  of  this  law  are 
identical  with  the  Texas  act,  all  of  which  were  sustained  by  the 
United  States  Supreme  Court  in  the  Reagan  case,  already  cited. 

It  is  unnecessary  to  cite  cases  to  the  point  that  the  authority  to 
designate  reasonable  rates,  given  by  a  legislature  to  a  railroad  com- 
mission is  not  an  unconstitutional  delegation  of  legislative  power.  It 
is  quite  customary  to  make  the  scliedule  of  rates  fixed  by  the  Com- 
missioners prima  facie  evidence  that  the  rates  are  reasonable,  and 
this  is  not  an  infringement  of  the  right  of  trial  by  Jury. 

The  case  of  Stone  v.  Farmers'  Trust  Co.,  116  U.  S.,  307,  involving 
the  validity  of  the  act  of  tbe  State  of  Mississippi,  delegating  such 
power  to  a  Board  of  Railroad  Commissioners,  was  considered  as 
settling  this  question,  although  this  specific  objection  was  not  made 
in  that  case. 

Chicago  N.  W.  R  Co.  v.  Dey,  35  Fed.  Rep.,  866,  1  L.  R.  A.,  744; 

State  V.  Railway  Commission,  37  N.  W.  Rep.,  782  (Minn.). 

State  V.  Railway  Commission,  35  N..  W.  Rep.,  118  (Neb.). 

THE  LONG  AND  SHORT  HAUL  PROVISION. 

Nearly  all  commission  acts  contain  long  and  short  haul  provisions 
and  few  people  comprehend  the  difficulties  of  this  subject,  or  the 
absolute  necessity  for  some  elasticity  in  prescribing  terms  and  con- 
ditions for  long  and  short  hauls.  In  my  opinion,  one  of  the  most 
dangerous  provisions  that  can  be  inserted  is  a  hard  and  fast  rule 
which  loses  sight  of  the  so-called  "commercial  necessity,"  which  the 
courts  have  already  sanctioned. 

In  a  law  introduced  at  the  las't  session  of  the  legislature  It  was 
provided  as  follows: 
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"It  shall  be  an  unjust  discrimination  for  any  railway,  subject  hereto, 
to  charge  or  receive  for  transportation  of  persons  or  property  to  any 
station  any  greater  compensation  than  it  charges  for  transportation 
oi  persons  or  property  of  the  same  class  to  any  more  distant  station 
in  the  same  direction.*' 

This  goes  much  farther  than  the  Interstate  Commerce  long  and 
short  haul  provisions  and  further  than  the  Minnesota  or  Kentucky 
acts,  and  since  that  bill  was  drafted  In  a  very  recent  decision  by  the 
Supreme  Ck)urt  of  the  United  States,  a  similar  regulation  in  the  State 
of  Kentucky  has  been  held  to  be  void  as  an  interference  with'  interstate 
commerce.  This  is  the  recent  case  of  Louisville  &  N.  R.  Co.  v.  Bubank, 
decided  by  the  Supreme  Court  of  the  United  States,  January  27th, 
1902.  The  case  was  originally  argued  in  November,  1900,  but  It  was 
ordered  for  re-argument,  and  Justice  Peckham  writes  the  opinion. 
Justice  Brewer  and  Justice  Gray  dissenting. 

The  Constitution  of  the  State  of  Kentucky,  Sec.  218,  provides  that 
it  should  be  unlawful  for  any  common  carrier  to  charge  a  greater 
compensation  for  a  shorter  than  a  longer  distance  over  the  same  line 
in  the  same  direction,  the  shorter  being  included  in  the  longer 
distance,  provided  that  the  Railroad  Commission  upon  investigation 
might  authorize  a  less  charge  for  longer  than  for  shorter  distances 
This  is  a  copy  of  the  Interstate  Commerce  long  and  short  haul  clause 

The  railroad  company  made  a  charge  of  26  cents  per  hundred  pounds 
for  tobacco  carried  from  Franklin,  Kentucky,  to  Louisville,  Kentucky, 
which  is  134  miles,  and  included  in  and  a  part  of  the  distance  of  185 
miles  from  Louisville,  Kentucky,  to  Nashville,  Tennessee,  for  which 
long  haul  a  charge  was  made  of  12  cents  per  hundred  pounds,  there 
being  water  competition  between  Louisville,  Kentucky,  and  Nashville, 
Tennessee,  which  required  the  railway  company  to  carry  freight 
between  the  latter  points  for  less  than  a  reasonable  charge.  It  was 
decided  that  authorizing  the  commission  upon  application  to  permit 
the  company  to  charge  less  for  longer  than  for  shorter  distances 
was  immaterial.  If  the  provision  in  question,  if  enforced,  does  di- 
rectly affect  interstate  commerce,  its  invalidity  is  not  cured  by  the 
fact  that  the  railway  commission  might  permit  the  charges  to 
remain.  Justice  Peckham,  in  delivering  the  opinion  of  the  court, 
says: 

"The  vice  of  the  provision  lies  in  the  regulation  of  the  rates 
between  points  wholly  within  the  state  by  the  rates  which  obtain 
between  points  outside  of  and  those  which  are  within  the  state." 
It  being  conceded  that  25  cents  per  hundred  pounds  is  a  reasonable 
rate  for  134  miles  between  Franklin  and  Louisville  within  the  state, 
it  is  said  the  company  would  be  prevented  from  entering  into  interstate 
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commerce  between  Nashville.  Tenn.  and  Louisville,  Ken.,  where  there 
was  water  competition,  or  it  would  be  precluded  from  charging 
and  receiving  a  reasonable  rate  between  the  points  in  the  state  of 
Kentucky. 

It  is  said:  "Is  it  an  answer  to  this  statement  to  say  that  the  company 
can  get  this  business  (interstate  commerce)  by  lowering  its  rates 
within  the  state,  to  the  same  rates  as  charged  from  Nashville?  Is 
it  bound,  in  order  to  secure  this  interstate  commerce,  to  lower  its 
rates  all  through  the  state?  If  it  be,  is  not  the  law  which  accom- 
plishes this  result  a  direct  interference  by  the  state  with  interstate 
commerce?  And  if  it  do  not  lower  its  state  rates  and  in  consequence 
must  raise  its  interstate  rates,  in  order  to  make  its  state  rates  valid, 
and  thus  must  lose  to  an  appreciable  and  important  extent  the  inter- 
state commerce,  is  not  a  law  from  which  such  necessary  and  direct 
consequences  result,  a  regulation  in  effect  by  the  state  of  that  com- 
merce which  ought  to  be  free  therefrom." 

In  conclusion,  in  arriving  at  the  judgment  that  the  constitution  of 
Kentucky  is  invalid,  so  far  as  it  is  made  applicable  to  or  affects 
interstate  commerce,  Justice  Peckham  says: 

"In  the  case  at  bar  the  state  claims  only  to  regulate  its  local  rates 
by  the  standard  of  the  interstate  rate,  and  says  the  former  shall 
be  no  higher  than  the  latter,  but  the  direct  effect  of  that  provision  is, 
as  we  have  seen,  to  regulate  the  state  rate,  for  to  do  any  interstate 
business  at  a  local  rate  is  impossible,  and  if  so  it  must  give  up  its 
interstate  business  or  else  reduce  the  local  rate  in  proportion.  That 
very  result  is  a  hindrance  to  and  interference  with  and  a  regulation  of, 
commerce  between  states,  carried  on,  though  it  may  be,  by  only  a  single 
company." 

Now  the  singular  thing  about  this  decision  is  that  the  Kentucky 
provision  is  an  exact  copy  of  the  interstate  commerce  long  and  short 
haul  provision,  which  is  upheld  as  a  regulation  of  interstate  commerce. 
While  some  of  us  may  agree  with  the  conclusions  of  Justice  Brewer, 
his  argument  in  fact  shows  that  the  operation  of  the  law,  in  the  in- 
stance under  consideration,  would  work  great  injustice  to  the  railroad. 

In  Louisville,  etc.,  Ry.  Co.  v.  Kentucky,  decided  two  weeks  before  by 
the  same  court,  it  was  held  that  this  clause  did  not  affect  interstate 
commerce  where  all  the  points  were  within  the  state. 

The  fact  of  the  matter  is,  that  in  order  to  get  through  business  at 
competitive  points  a  railroad  is  often  compelled  to  carry  goods  at 
less  than  a  reasonable  rate;  sometimes  it  can  actually  earn  a  profit 
in  doing  so  at  actual  cost  or  less,  rather  than  lose  all  the  through 
business,  and  have  its  property  lying  idle.  And  it  is  unjust,  in  short, 
contrary  to  the  14th  Amendment  of  the  Federal  Constitution  to  compel 
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the  railroad  to  make  local  rates  at  less  than  reasonable  prices,  for  the 
sake  of  getting  a  part  of  the  through  business  at  competitive  points. 

There  Is  a  most  Instructive  discussion  of  the  long  and  short  haul 
question  In  the  final  conclusion  of  the  Industrial  Commission,  Volume 
19,  pages  866,  and  433  et  seq.     It  Is  said  at  page  356: 

"One  of  the  most  striking  facts  about  railroad  Industry  Is  the  ex* 
treme  fluidity  of  freight,  If  we  may  coin  a  phrase.  Once  loaded  upon 
a  car,  It  appears  to  make  very  little  difference  whether  the  distance 
hauled  be  600  or  1,600  miles.  Twenty-five  years  ago  there  were  20 
competitive  routes  between  St  Louis  and  Atlanta,  varying  in  length 
from  626  to  1,866  miles  respectively.  Even  between  Boston  and 
Chicago,  competition  by  way  of  Newport  News,  over  a  line  more  than 
1,600  miles  long,  is  effective,  with  the  direct  route  scarcely  more  than 
1,000  miles  in  length.  Freight  transportation  from  New  York  to 
Denver  may  be  carried  more  than  3,100  miles  via  New  Orleans,  as 
against  1,940  miles  direct,  one  route  being  62  per  cent,  longer  than 
the  other.  Fruit  from  southern  California  may  be  successfully 
transported  under  competitive  rates  by  way  of  Portland,  Oregon,,  and 
the  Great  Northern  Railway.  The  same  fruit  may  work  Its  way  down 
through  the  southern  part  of  the  United  States  after  going  for  more 
than  1,000  miles  laterally  before  it  begins  its  journey  east.  Instances 
of  this  sort  may  be  multiplied  indefinitely." 

Section  4  of  the  original  interstate  commerce  act  was  designed  to 
prevent  discrimination  between  localities,  and  is  as  follows: 

"That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  passengers  or  of  like  kind 
of  property,  under  substantially  similar  circumstances  and  conditions, 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  in  the  same 
direction,  the  shorter  being  included  In  the  longer  distance." 

The  interpretation  of  the  long  and  short  haul  clause  turned  upon 
the  construction  of  the  phrase  "under  substantially  similar  circum- 
stances and  conditions."  There  is  a  most  Instructive  review  of  the 
decisions  of  the  Interstate  Commerce  Commission  and  of  the  courts, 
in  Vol.  19,  Reports  of  the  Industrial  Commission,  page  439  et  seq.,. 
and  instances  are  given  of  "rare  and  peculiar"  cases  under  which  the 
Commission  from  the  first  recognized  the  necessity  of  exempting 
carriers  from  the  prohibition  of  charging  less  for  a  longer  than  for 
a  shorter  haul  over  the  same  line,  and  it  Is  there  shown  that  the 
United  States  Supreme  Court  has  ruled,  "that  competition,  whether 
of  trade  centers  or  of  railroads,  must  be  recognized  as  a  factor  in  the 
determination  of  the  similarity  of  circumstances  and  conditions  under 
which  the  fourth  section  of  the  clause  should  be  applied." 
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See  Interstate  Commerce  Commission  v.  Alabama  Midland  Railroad 
Co.,  69  Fed.,  227,  for  an  Instructive  case  In  point.  It  was  there  held 
that  Montgomery,  a  large  trade  center  on  a  navigable  river  and 
under  effective  competition  from  railroads  centering  there  was  en- 
titled to  a  lower  rate  than  local  stations  for  shorter  distances. 

The  operation  of  a  hard  and  fast  long  and  short  haul  clause  in 
this  state  may  be  well  illustrated  by  considering  the  effect  upon 
grain  rates  to  the  Sound  from  points  near  the  Columbia  river  where 
our  railroads  would  meet  water  competition  or  the  competition  from 
shorter  railway  lines  in  Oregon.  Our  railroads  might  be  compelled 
in  order  to  meet  the  water  competition,  to  make  competitive  rates 
at  such  points  that  would  be  ruinous  or  unreasonable  as  regards 
intermediate  local  points.  Again,  in  the  case  of  sharp  competition 
In  the  Clearwater  country  in  Idaho,  the  rates  for  the  long  haul 
across  the  state  might  materially  affect  all  local  rates  between  points 
in  the  state,  or  the  local  rates  might  preclude  our  roads  from  partici- 
pating in  the  interstate  trade  from  Idaho,  and  this  from  the  recent 
decision  of  the  United  States  Supreme  Court,  just  examined,  would  be 
an   interference   with   interstate   commerce. 

It  seems  clear  that  almost  any  general  long  and  short  haul  pro- 
vision will  operate  to  prevent  the  making  of  special  rates  to  com- 
petitive points,  under  the  basing-point  system  now  fully  sanctioned, 
and  ignores  the  so-called  "commercial  necessity"  which  the  courts 
take  into  consideration  in  determining  the  reasonableness  of  rates. 
These  facts  cannot  be  Ignored  by  the  legislature,  and  it  seems  that 
the  only  remedy  is  to  leave  out  entirely  the  long  and  short  haul 
clause  and  place  the  matter  absolutely  under  the  control  of  a  regu- 
lative commission  or  board  which  is  in  perpetual  session.  We  should 
make  the  rates  prescribed  by  them  prima  facie  evidence  of  their 
reasonableness,  with  recourse  to  the  courts,  either  by  direct  appeal 
or  by  action,  or  by  both,  as  is  provided  by  the  Minnesota  law. 

See  State  v.  Railway  Co.,  83  N.  W.,  60. 

In  this  connection,  I  will  add  that  by  all  means  the  shippers  as  well 
as  the  railroad  companies,  should  have  the  right  to  question  in  the 
courts  the  reasonableness  of  the  rates  prescribed  by  the  Commission. 
Tbis  Is  one  of  the  serious  oversights  in  our  present  maximum  rate 
law,  and  I  am  told  was  overlooked  in  a  similar  manner  In  most  of  the 
commission  bills  that  have  been  introduced  in  our  own  legislature. 
If  It  be  said  that  an  unreasonably  high  rate,  fixed  by  the  commission, 
is  void,  and  the  shipper  may  contest  the  same  at  common  law,  I 
simply  answer  that  this  Is  all  the  more  reason  for  providing  the 
shipper  with  all  possible  facilities  for  securing  his  remedy. 
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ELEVATORS   AND   WAREHOUSES. 

Entirely  aside  from  the  business  of  common  carriers,  the  police 
power  relates  to  the  regulation  of  many  other  business  enterprises 
which  should  properly  be  under  the  control  of  the  commission  under 
consideration.  Some  of  these  are  so  intimately  connected  with 
transportation  as  to  be  inseparable  from  the  regulations  relating  to 
the  carriage  of  goods  and  passengers.  Chief  of  these  is  the  warehouse 
business,  and  especially  in  grain  producing  states  it  is  usual  to  place 
warehouses  under  the  control  of  the  Transportation  Commission. 
In  Minnesota,  the  board  is  styled  the  State  Railway  and  Warehouse 
Commlsson,  and  the  law  of  1885  was  based  upon  the  Illinois  elevator 
act,  prescribing  maximum  charges  for  elevators,  but  it  contained 
the  improvement  of  placing  grain  inspection  under  state  control. 
The  Commission  appoints  a  chief  grain  inspector,  who  appoints 
deputies  at  terminal  points.  Public  warehouses  must  take  out  a 
license  and  are  not  permitted  to  mix  grades.  Prior  to  this  law,  the 
elevator  business  was  in  the  hands  of  line  elevators,  companies  having 
offices  in  Minneapolis  or  Duluth,  and  farmers  and  independent  buyers 
could  not  get  cars,  the  railroads  obstructing  them  in  every  way  pos- 
sible. Now,  by  the  laws  of  1893,  any  person  has  the  right  to  obtain, 
by  eminent  domain,  on  or  near  the  railroad  right-of-way,  a  place  to 
put  up  an  elevator,  and  the  railroads  are  required  to  put  in  side  tracks 
and  to  furnish  cars  even  to  the  producer,  making  the  producer  inde- 
pendent of  local  elevator  combines.  All  these  matters  appear  to  be 
peculiarly  within  the  province  of  a  Commission  having  control  of 
transportation  rates  and  trade  regulations,  and  in  this  state,  docks 
and  wharves  should  be  included. 

See  the  Instructive  testimony  of  Mr.  Telsberg,  Secretary  of  the 
Minnesota  Commission,  Vol.  9,  Industrial  Commission  Reports,  pages 
367-373. 

Munn  V.  People,  69  111.,  80,  affirmed  in  94  U.  S.,  was  the  first  of 
the  grain  elevator  cases.  The  Illinois  constitution,  adopted  in  1870, 
declared  that  all  warehouses  storing  grain  for  a  compensation  were 
public  warehouses,  and  the  act  of  the  legislature,  April  25th,  1871, 
regulating  public  warehouses,  prescribed  maximum  rates  for  storage. 
After  this  law  was  upheld,  the  legislature  of  New  York  passed  a 
similar  law  prescribing  maximum  charges  for  elevators  in  cities 
containing  130,000  inhabitants,  or  upwards,  and  an  elevator  owner 
in  Buffalo  was  indicted  for  exacting  charges  in  excess  of  the  statutory 
rate.  The  Court  of  Appeals  of  New  York  affirmed  the  Judgment  in 
People  V.  Budd,  117  New  York,  1,  and  this  decision  was  affirmed  in 
Budd  V.  New  York,  U6  U.  S.,  517.    The  validity  of  the  North  Dakota 
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Statute  was  declared  in  State  v.  Brass,  2  N.  Dak.,  482,  and  this  de- 
cision was  affirmed  by  the  Supreme  Court  of  the  United  States. 

For  a  time  in  this  country  it  was  understood  that  the  police  power 
of  the  state  to  regulate  private  enterprises  was  limited  to  such  con- 
cerns as  were  virtual  monopolies,  but  the  elevator  cases  have  ex- 
ploded this  theory.  It  was  said  in  the  Munn  case  that  the  Chicago 
elevators  were  virtual  monopolies,  although  there  were  14  warehouses 
in  Chicago  controlled  by  nine  different  firms.  At  least  two  other 
decisions  of  the  United  States  Supreme  Court,  by  Justices  who  con- 
curred in  the  Mimn  opinion,  limit  the  extent  of  the  police  power  to 
cases  where  the  public  interest  is  so  affected  as  to  make  the  business 
practically  a  monopoly.  Wabash  St.  L.  &  T.  Co.  v.  111.,  118  U.  S.,  557; 
Union  Pac.  R.  Co.  v.  United  States,  99  U.  S.,  700.  But  in  a  number  of 
cases,  notably  Brass  v.  State  of  North  Dakota,  153  U.  S.,  391,  by  a  di- 
vided court,  five  justices  to  four,  it  was  finally  settled  that  the  applica- 
tion of  the  rule  is  not  limited  to  monopolies.  See  also  People  v.  Budd, 
117  New  York,  1;  5  L.  R.  A.,  559,  affirmed  in  Budd  v.  New  York,  143 
U.  S.,  517. 

Justice  Brewer,  who  wrote  the  dissenting  opinion  in  the  Brass  case, 
laid  stress  upon  the  distinction  that  there  was  no  monopoly  shown; 
that  there  were  some  six  hundred  elevators  owned  and  operated  on 
and  along  the  line  of  the  Great  Northern  road  by  125  different  persons, 
varying  in  cost  from  $500  to  $5,000;  and  further  that  a  person  at  a 
cost  of  less  than  $200  could  provide  himself  with  all  facilities  for 
storing  the  entire  product  of  an  ordinary  farm.  Justice  Brewer  says: 
"Obviously  elevators  along  the  line  of  that  road  were  as  plentiful  as 
other  institutions  of  industry  and  as  easily  and  cheaply  constructed 
and  therefore  savoring  no  more  of  monopoly." 

The  Supreme  Court  of  the  United  States  in  the  Brass  case  sus- 
tained the  Act  of  March  7th,  1891,  of  the  legislature  of  North  Dakota 
whereby  all  elevators  and  warehouses  operated  for  the  purpose  of 
handling  grain  for  profit,  were  declared  public  warehouses  to  be 
operated  under  certain  restrictions,  and  were  placed  under  the  control 
of  the  railroad  commissioners,  and  whereby  maximum  rates  for  charges 
for  the  elevation  and  storing  of  grain  were  fixed. 

Justice  Shiras  in  delivering  the  majority  opinion  disposes  of  the 
three  arguments  by  which  the  facts  in  the  Dakota  case  are  sought 
to  be  distinguished  from  the  Chicago  and  Buffalo  cases,  namely:  (1) 
Geographical  differences  suggested  by  the  fact  that  the  other  cases 
arose  in  large  business  centers,  (2)  the  differense  in  the  method  of 
carrying  on  the  business  in  North  Dakota,  showing  that  there  was 
no  practical  monopoly,  and  (3)  the  fact  that  Budd*s  warehouse  was 
built  principally  for  his  own  private  purposes. 
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Upon  the  second  point  Justice  Shiras  says: 

"When  it  is  once  admitted,  as  it  is  admitted  here,  that  it  is  compe- 
tent for  the  legislative  power  to  control  the  business  of  elevating 
and  storing  grain,  whether  carried  on  by  Individuals  or  associations, 
in  cities  of  one  size,  and  in  some  circumstances,  It  follows,  that  such 
power  may  be  legally  exerted  over  the  same  business  when  carried 
on  in  small  cities  under  the  same  circumstances.  It  may  be  conceded 
that  that  would  not  be  wise  legislation  which  provided  the  same 
regulation  in  every  case,  and  over-looked  dlfTerences  in  the  facts  that 
called  for  regulations,  but  as  we  have  no  right  to  revise  the  wisdom  or 
expediency  of  the  law  in  question,  so  we  would  not  be  justified  in 
imputing  an  improper  exercise  of  discretion  to  the  legislature  of 
North  Dakota." 

Answering  the  third  point,  he  states  that  it  is  not  understood  that 
that  law  requires  the  owner  of  a  warehouse  built  for  his  own  use  to 
receive  and  store  the  grain  of  others,  but  only  the  warehouses  oper- 
ated in  whole  or  in  part  for  profit.  "Then  he  becomes  subject  to 
the  statutory  regulations,  and  he  cannot  escape  them  by  asserting 
that  he  also  elevates  and  stores  his  own  grain  in  the  same  warehouse. 
As  well  might  a  person  accused  of  selling  liquor  without  a  license 
urge  that  a  large  part  of  his  liquors  were  designed  for  his  own  con- 
sumption and  that  he  only  sold  his  surplus  as  a  mere  incident."  The 
provision  of  the  law  requiring  elevator-men  to  insure  grain  stored 
with  them,  Is  also  upheld. 

REGULATION  OF  OTHER  BUSINESS  ENTERPRISES. 

Another  subject  of  the  exercise  of  this  police  power  is  the  business 
of  boom  companies,  which  on  many  of  the  rivers  in  the  state  not  only 
interfere  with  navigation  and  the  free  use  of  the  streams,  but  ma- 
terially affect  oUr  immense  logging  interests  in  their  respective  lo- 
calities. 

There  are  numerous  legislative  regulations  of  the  care  and  salvage 
of  logs.  See  Underwood  Lumber  Co.  v.  Pelican  Boom  Co,,  76  Wis., 
76;  West  Branch  Lumberman's  Exchange  v.  Fisher,  150  Pa.,  475; 
Proprietors  of  Side-Booms  v.  Haskell,  7  Me.,  474;  Pere  Marquette 
Boom  Co.  V.  Adams,  44  Mich..  403.  In  this  last  case  Judge  Cooley 
comments  upon  the  great  difficulty  at  the  trial  entertained  by  both 
parties  in  fixing  any  standard  to  measure  the  reasonableness  of  a 
boom  company's  charges,  involving  the  value  of  the  real  estate, 
their  capital,  improvements,  receipts,  disbursements  and  profits,  and 
he  concludes  as  follows: 

"This  case  shows,  however,  the  importance  of  some  legislation  for 
fixing  the  charges  either  by  statute  directly  or  by  some  Board  or 
local  authority  authorized  or  empowered  for  the  purpose.     The  ob- 
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jectlon  to  leaving  such  charges  to  be  measured  by  the  discretion  of 
the  company  itself  or  by  the  uncertain  Judgment  of  successive  Juries 
are  very  manifest." 

It  seems  clear  that  the  powers  of  the  Commission  should  Include 
control  over  telegraph  and  telephone  companies.  The  power  of  the 
Railroad  Commision  to  fix  rates  for  telegraph  and  telephone  com- 
panies, seems  to  be  conceded.  State  ex  rel.  Railway  Commission 
T.  Western  Union  Telegraph  Co.,  113  North  Carolina,  213;  22  L.  R.  A., 
570;  Leavell  v.  Same,  116  North  Carolina,  221;  27  L.  R.  A.,  843.  Other 
cases  of  the  frequent  exercise  of  legislative  authority  upon  this  subject 
are  Canals:  (Perrin  v.  Chesapeake  &  D.  Canal  Co.,  50  U.  S.,  172).  Fer- 
ries: (State  V.  Hudson  County  Freeholders,  23  N.  J.  Law,  206).  Toll 
Roads:  (Snell  v.  Chicago,  130  111.,  413).  Bridges:  (Covington  &,  C. 
Bridge  Co.  v.  Kentucky,  164  U.  S.,  214).  Wharves:  (Ouachita  &  M. 
R.  Packet  Co.  v.  Aiken,  121  U.  S.,  440). 

The  appropriation  of  water  in  our  arid  districts  and  the  regulation 
of  the  supply  and  charges  for  water  for  irrigating  purposes,  is  sure 
very  soon  to  demand  the  exercise  of  this  police  power  of  the  state, 
and  it  will  only  be  a  very  short  time,  in  my  opinion,  before  the 
control  of  irrigation  in  this  state  will  have  to  be  delegated  to  a 
regulative  board.  I  see  no  reason  why  administration  of  all  the 
police  r^ulations  of  private  business  enterprises  should  not  be  lodged 
In  a  single  board. 

Any  regulative  commission  should,  of  course,  be  clothed  with  full 
control  over  safety  appliances,  grade  crossings,  etc.,  as  is  the  Massa- 
chusetts board,  and  the  Massachusetts  and  Minnesota  provisions 
giving  them  authority  to  fix  and  control  the  issue  of  new  capital 
stock  are  clearly  wise  and  necessary.  It  should  be  made  the  duty  of 
the  commission  to  prosecute  for  all  violations  of  the  anti-trust  pro- 
vision of  our  constitution,  or  laws  passed  to  restrain  combinations 
and  pooling,  as  the  commission  will  gain  more  knowledge  of  such 
violations  and  take  more  interest  In  such  matters  than  any  other 
«tate  authority. 

TAXATION. 

I  will  bring  this  lengthy  paper  to  a  conclusion  with  Just  a  word 
on  the  taxation  of  railroads,  a  subject  that  is  broad  enough  for  a 
paper  by  itself.  The  testimony  of  Prof.  Adams,  statistician  of  the 
Interstate  Ck>mmerce  Commission,  given  before  the  Industrial  Com- 
mission, February  5th,  1901,  Vol.  9,  p.  373  et  seq.,  explains  the 
Michigan  system  of  the  valuation  of  railroads,  which  it  seems  is  a 
decided  improvement  over  the  system  of  a  tax  on  gross  earnings, 
which  was  early  adopted  in  a  number  of  states;  and  it  seems  to  me 
it  is  a  very  good  system  where  there  is  a  regulative  railway  commis- 


Digitized  by  VjOOQ IC 


90  TRANSPORTATION  COMMISSIONS. 

sion.  The  people  of  Michigan,  feeling  that  the  tax  on  gross  earnings 
of  railways  was  disproportionate  to  the  tax  on  general  property, 
created  a  special  tax  commission,  to  make  an  investigation.  The 
theory  of  the  commission  was  to  appraise,  (1st)  physical  properties 
of  the  roads  on  the  theory  of  the  cost  of  reproduction,  adopting  the 
classification  of  construction  expenses  prescribed  by  the  Interstate 
Ck>mmerce  Commission,  consisting  of  31  general  items.  Personal 
investigation  was  made  by  competent  engineers,  profiles  of  the  road 
secured ;  experts  representing  the  commission  examined  the  rolling 
stock,  warehouses  and  docks;  and  real  estate  men  the  real  estate, 
and  so  forth.  (2d)  The  non-physical  property  valuations  were  also  ar- 
rived at  by  the  methods  fully  explained,  and  the  result  was  undoubtedly 
the  fairest  valuation  of  railroad  properties  ever  made,  and  resulted  in  a 
great  increase  In  the  taxes  paid  by  the  railroads  over  that  previously 
received  on  the  gross  earnings. 

In  Indiana  there  is  a  similar  system,  the  matter  of  assessing 
and  taxing  railroads,  telegraph  companies,  and  street  railways  being 
in  the  hands  of  a  state  board,  and  the  details  of  the  system  have  been 
worked  out  in  the  most  complete  and  satisfactory  manner,  and  the 
result  has  been  that  a  fair  and  uniform  rate  of  taxation  has  been 
secured  and  the  taxes  upon  the  railroad  companies  very  much  in- 
creased. The  Indiana  law  was  bitterly  contested  by  the  corporations, 
but  was  fully  sustained  by  the  United  States  Supreme  Court  in  the 
instructive  cases  of  Cleveland  etc.,  R.  Co.  v.  Backus,  154  U.  S.,  439, 
and  Pittsburg,  etc,  R.  Co.  v.  Backus,  154  U.  S.,  422,  affirming  the 
Indiana  Supreme  Court  in  the  same  cases  in  133  Indiana  Reports. 

The  subject  of  the  taxation  of  railway  and  telegraph  companies 
was  investigated  by  the  Industrial  Commission.  See  Vol.  9,  pp.  374, 
382-4,  316-17,  204-5.  The  final  conclusions  of  the  Industrial  Commis- 
sion appear  in  Vol.  19,  p.  1Q58,  et  seq. 

Briefiy  stated,  it  seems  that  the  appraisements  by  a  state  board 
instead  of  by  local  assessors,  has  been  commonly  adopted  in  the 
United  States,  but  there  are  the  most  varying  methods  for  arriving 
at  the  value  of  the  property.  Prof.  Sellgman  enumerates  13  different 
methods,  and  it  seems  that  many  of  the  states  have  adopted  gross 
or  net  earnings  as  the  basis  of  taxation  of  certain  classes  of  corpora- 
tions, and  in  some  few  cases,  the  taxes  are  levied  at  progressive 
rates.  It  seems  clear,  however,  that  the  Michigan  and  Indiana 
plans  for  arriving  at  the  actual  value  of  physical  property  is  a  surer 
method  of  reaching  exact  justice. 

It  seems  perfectly  proper,  also,  to  levy  special  franchise  taxes  and 
these  it  seems,  should  be  based  largely  upon  the  profits  or  earning 
ability  of  the  company.     This  method  is  particularly  applicable  to 
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express  companies,  telegraph  and  telephone  companies,  and  street 
railway  companies  where  the  franchises  are  of  peculiar  value,  and  the 
profits  often  very  large  in  comparison  with  the  amount  of  physical 
assets.  There  are,  of  course,  interstate  complications,  but  these  are 
not  serious,  and  simply  require  the  matter  to  be  placed  under  the 
control  of  competent  boards,  having  full  authority  throughout  the 
state. 

As  a  number  of  the  tests  of  reasonableness  of  rates  depend  upon 
the  value,  or  the  cost  of  the  reproduction  of  the  road,  bringing  this 
subject  of  valuations  within  the  province  of  a  regulative  rallwav  com- 
mission, I  see  no  reason  why  such  a  commission  should  not  be 
clothed  with  the  power  of  appraising  the  railroads  for  the  purpose 
of  taxation.  The  Information  necessary  for  taxation  Is  essential 
to  the  commission  in  the  fixing  of  a  tariff  of  rates,  and  it  seems  that 
it  would  be  a  great  saving  to  utilize  it  for  both  purposes.  It  would, 
of  course,  result  in  a  greater  uniformity  of  taxation  throughout  the 
state,  and  is  clearly  an  appropriate  offtce  of  a  state  board,  rather  than 
of  local  county  boards. 

CONCLUSION. 

The  complete  history  of  the  long  and  Insistent  conflict  which  the 
railroads  have  waged  against  all  police  regulations  of  their  business 
Is  to  be  found  In  the  adjudicated  cases.  To  briefly  summarize  the 
situation,  the  more  prominent  deductions  to  be  made  from  the  de- 
cisions upon  this  subject  are,  in  my  opinion,  as  follows: 

First.  The  duty  of  the  state  with  reference  to  the  police  powers 
In  the  regulation  of  business  enterprises  affecting  the  public  interests. 
Is  as  clear  and  undoubted  as  the  power  Itself,  and  never  at  any  time 
In  the  history  of  Bngllsh  Jurisprudence,  was  the  duty  to  act  as  im- 
perative as  it  is  today,  especially  as  relates  to  railroads  in  the  United 
States  of  America. 

Second.  The  simple  general  rales  of  maximum  rate  laws  and  long 
and  short  haul  prohibition  clauses  have  been  found  utterly  wanting 
in  stability  or  elasticity  to  meet  the  highly  complex  conditions  of 
modern  railway  competition,  or  to  answer  the  tests  of  reasonableness 
laid  down  and  enforced  by  the  courts. 

Third.  Railway  commission  acts  are  no  longer  experiments.  The 
general  features  of  the  more  successful  bills  have  been  sustained 
time  and  time  again  and  there  should  be  no  trouble  whatever  In 
drafting  a  bill,  all  the  provisions  of  which  will  be  sustained  by  the 
courts. 

Fourth.  The  rates  and  regulations  prescribed  by  the  commission 
are  reviewable  by  the  courts  and  can  be  amended  at  any  time.  If 
exact  Justice  Is  not  at  first  accomplished. 
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Fifth.  The  greatest  mistake  that  can  be  made  is  to  fall  to  appreci- 
ate the  extremely  delicate,  complex  and  difficult  nature  of  the  task 
and  the  enormous  power  of  regulative  commissions.  The  commlssiov 
should  be  absolutely  free  from  political  bias  or  influence,  and  above 
all  suspicion,  and  the  nature  of  the  duties  of  the  board  demand  tbe 
highest  degree  of  ability  and  faithfulness. 
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CONFLICTING   DECISIONS   OF  FEDERAL    AND   STATE 

COURTS. 

OUB   NATIONAL   CONSTITUTION   THE   HABMONIZEB. 


By  Judge  C.  H.  Hanford,  Seattle. 


Law  la  not  an  exact  sclenca  Precision  and  uniformity  In  the 
interpretation  and  application  of  legal  principles  is  impossible.  This 
must  always  be  so,  because  responsibility  for  the  true  Interpretation 
of  human  laws  is  divided  among  many  judges,  and  it  Is  necessary 
to  exercise  sound  discretion  in  making  application  of  the  law  to  par- 
ticular cases,  and  differences  in  the  Intellectual  caliber '  and  moral 
fibre  of  the  judges,  and  dlfterences  of  environment  at  the  times  of 
performing  their  functions,  necessarily  result  in  differences  in  de- 
cisions. General  rules  which  are  just  in  themselves,  become  unjust 
unless  modified  in  their  application  to  the  facts  of  particular  cases. 
As  cases  are  multiplied,  exceptions  to  general  rules  become  as  well 
established  as  the  rules  themselves,  and  as  cases  are  distinguished 
by  their  particular  facts  from  precedents,  every  judicial  decision  to 
be  sound,  if  not  controlled  by  the  proper  application  of  a  rigid  rule 
prescribed  by  the  written  law,  must  be  squared  with  the  fundamental 
principles  of  jurisprudence  and  the  justice  of  the  particular  case. 
Thus  common  sense  becomes  a  factor  in  the  adjudication  of  individual 
rights,  and  the  individuality  of  each  particular  judge,  whose  common 
sense  is  appealed  to,  becomes  Interwoven  into  the  fabric  of  jurispru- 
dence as  we  find  it  in  the  vast  multitude  of  adjudged  cases. 

The  national  judicial  system  of  the  United  States  consists  of  one 
supreme  court,  having  limited  original  and  appellate  jurisdiction; 
one  circuit  court  of  appeals  having  appellate  jurisdiction  only,  in 
each  of  the  nine  circuits;  one  circuit  court  and  one  district  court, 
having  limited  original  jurisdiction,  in  each  of  the  sixty-nine  districts 
into  which  the  states  of  the  union  have  been  divided.  And  each  of 
the  forty-five  states  has  Its  own  separate  judicial  system,  consisting 


Digitized  by  VjOOQIC 


94  CONFLICTING  DECISIONS, 

of  an  appellate  court  of  last  resort,  and  nisi  prius  courts  having 
superior  Jurisdiction,  besides  other  subordinate  tribunals.  So  there 
is  organized  within  each  state  dual  judicial  systems,  governed  in  part 
by  the  same  general  laws  and  rules  of  practice,  operating  inde- 
pendently, and  subordinate  only  to  the  Supreme  Court  of  the  United 
States  as  an  appellate  tribunal  common  to  both  systems,  with  respect 
to  cases  coming  within  its  limited  jurisdiction.  The  jurisdiction 
of  the  supreme  court  to  review  decisions  of  the  state  courts  is  lim- 
ited to  cases  in  which  a  right  claimed  under  the  constitution,  or  a 
law  of  the  United  States,  or  under  a  national  treaty,  has  been  denied 
by  the  court  of  highest  authority  in  a  state.  This  leaves  to  the  state 
courts  a  very  wide  range  of  jurisdiction,  within  which  their  inde- 
pendence of  national  authority  is  complete.  The  jurisdiction  of  the 
national  courts  over  certain  classes  of  cases  is  exclusive,  but  the 
major  part  of  the  jurisdiction  of  the  United  States  circuit  courts 
over  common  law  actions  and  equity  causes  is  concurrent  with  the 
jurisdiction  of  the  state  courts,  and  In  this  field  of  concurrent  Juris- 
diction, differences  in  the  opinions  of  the  different  courts  may,  and 
frequently  do,  result  in  conflicting  decisions.  It  is  equally  true, 
however,  that  the  decisions  of  the  courts  of  different  states  conflict 
with  each  other,  so  that  lawyers  and  litigants  may  flnd  that,  by  the 
decisions  of  the  courts,  rights  which  are  recognized  in  one  state 
cease  to  be  recognized  or  protected  when  the  state  boundary  line  is 
crossed,  and  that  success  or  failure  in  a  cause  may  depend  upon  the 
law  of  the  forum. 

The  title  of  this  paper  comprehends  disagreements  between  the 
courts  of  different  states,  and  between  the  federal  courts  of  different 
districts  and  circuits,  as  well  as  between  the  federal  courts  and  state 
courts,  and  the  allusion  just  made  to  the  fact  that  conflicting  decisions 
are  to  be  expected  in  the  judgments  of  state  tribunals  is  intended  to 
emphasize  the  idea,  expressed  in  the  first  paragraph  of  this  paper, 
that  confiicting  decisions  are  the  natural  product  of  conditions  which 
are  unavoidable,  and  my  purpose  is  to  show  that  there  is  no  inherent 
antagonism  between  our  national  and  state  tribunals.  The  same  line 
of  argument  may  be  carried  still  further,  for  it  is  true  that  the 
members  of  a  single  court  frequently  find  it  impossible  to  agree  in 
their  conclusions,  and  even  the  rule  of  stare  decisis  is  not  always 
potent  to  prevent  the  courts  from  overruling  their  own  previous 
solemn  pronouncements  of  the  rules  and  principles  by  which  the 
rights  of  suitors  must  be  measured  and  determined.  There  is  no 
hostility  between  our  national  and  state  courts,  and  I  have  not  found 
in  any  branch  of  the  law  into  which  my  research  has  extended,  the 
federal  judiciary  arrayed  in  maintaining  any  rule  or  principle  contrary 
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to  a  line  of  declBions  by  courts  of  different  states.  If  there  is  any 
such  thing  as  a  doctrine  of  the  federal  courts  at  variance  with  a 
doctrine  of  the  state  courts,  I  have  not  discovered  it.  There  have  been 
instances  of  clashing  between  the  two  systems  within  a  single  state, 
and  contention  as  to  a  particular  subject  of  controversy,  but  I  cannot 
remember  of  any  general  controversy  similar  to  that  which  continued 
through  two  centuries  between  the  court  of  King's  Bench  and  the 
Admiralty  Court  in  England,  over  the  limits  of  admiralty  Jurisdiction 
in  that  country.  An  unwritten  rule  of  comity  pervades  the  jurisprudence 
of  our  country,  and  the  federal  courts  are  prohibited  by  Sec.  720  of  the 
U.  S.  Revised  Statutes  from  issuing  injunctions  to  restrain  proceed- 
ings in  the  state  courts.  These  rules,  like  a  treaty  of  peace .  and 
amity,  keep  the  courts  of  both  systems  from  encroaching  upon  each 
other,  and  from  engaging  in  an  unse^nly  scramble  toic  jurisdiction, 
but  do  not  have  any  effect  to  prevent  conflicting  decisions. 

The  tendency  of  conflicting  decisions  is  towards,  confusion,  uncer- 
tainty and  chaos,  and  the  most  dire  consequences  may  be  apprehended 
unless  efficient  re-acUonary  forces  are  kept  in  active  operation.  The 
importance  of  this  subject  merits  the  earnest  attention  of  all  patri- 
otic citizens,  and  lawyers,  especially,  are  called  upon  to  watch  it 
The  jealous  watchfulness  of  those  best  qualified  to  understand  the 
true  import  of  this  tendency,  and  to  foretell  the  consequences,  is 
necessary  to  keep  the  courts  from  drifting  too  far  upon  the  sea  of 
uncertainty,  and  it  is  equally  important  to  guard  against  unnecessary 
alarms,  and  to  prevent  ill  advised  attempts  at  reforms  which  are 
liable  to  impair  the  efilciency  of  the  courts  without  securing  any 
positive  benefits.  The  Independence  of  the  judiciary  is  a  prime  es- 
sential to  the  just  enforcement  of  Individual  rights  and  the  preserva- 
tion of  liberty.  That  independence  cannot  be  abridged  without 
Impairing  the  vital  force  of  judicial  integrity  and  disturbing  the 
foundation  of  national  greatness.  How  to  preserve  judicial  inde- 
pendence, and  also  provide  effective  checks  and  counter  balances, 
is  one  of  the  greatest  problems  which  statesmen  and  the  most  pro- 
found thinkers  have  ever  been  called  upon  to  solve.  The  record  of 
tlie  Constitutional  Convention  proves  that  the  great  men  who  formu- 
lated our  national  constitution  gave  earnest  attention  to  this  subject, 
and  the  practical  operations  of  our  government  under  the  constitution 
for  more  than  a  century  prove  the  wisdom  of  their  conclusions.  The 
supreme  court,  established  and  organized  pursuant  to  the  provisions 
of  the  constitution,  is  the  great  regulator  of  judicial  functions  in  this 
country.  Its  jurisdiction,  though  limited,  is  broad  enough  to  compre- 
hend all  branches  of  the  law,  and  state  tribunals,  as  well  as  the 
subordinate  federal  courts,  accord  to  it  the  respect  due  to  the  highest 
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court  of  the  land,  and  gladly  accept  the  light  which  radiates  from  its 
pronouncements;  in  that  way  it  legitimately  exerts  a  harmonizing 
influence  very  much  wider  and  more  extended  than  the  range  of  its 
jurisdiction;  in  the  exercise  of  its  constitutional  powers  it  speaks 
with  authority,  and  ends  controversies,  and  in  that  way  it  has  positive 
force,  giving  certainty  to  the  law,  and  checking  the  tendency  of  con- 
flicting decisions  by  other  courts,  to  unsettle  fixed  principles. 

The  states  of  the  American  Union  were  first  united  under  articles 
of  confederation.  Only  a  few  years  of  experience  under  that  arrange- 
ment was  sufficient  to  convince  the  founders  of  the  republic  that  it 
is  impossible  for  the  states  to  maintain  harmonious  relations  without 
national  authority,  competent  to  preserve  the  means  essential  to 
responsible  government,  and  to  reconcile  differences  and  suppress 
conflicts  between  the  states  and  their  citizens.  Yet  the  principle  of 
loca,!  self-government  was  dear  to  them  and  not  to  be  abandoned. 
The  conditions  demanded  the  creation  of  a  national  government 
with  ample  powers,  which  would  not  supplant  nor  obliterate  tlie  then 
existing  state  governments  nor  destroy  the  plane  of  equality  upon 
which  each  state  entered  the  union.  The  principles  then  regarded  as 
fundamental,  and  which  were  insisted  upon,  have  been  steadfastly 
adhered  to,  through  all  the  vicissitudes  of  peace  and  war  which  mark 
the  pages  of  our  national  history.  In  accordance  with  these  funda- 
mental principles,  the  constitution  has  been  expounded,  so  that  we 
have  a  national  government,  which  is  supreme  within  its  sphere, 
and  state  governments,  each  of  which  is  supreme  within  its  sphere, 
and  by  constantly  observing  the  lines  which  circumscribe  national 
and  state  authority,  both  systems  operate  harmoniously  together. 
Pursuant  to  the  provisions  of  the  constitution,  the  federal  judiciary 
has  been  established  to  enforce  national  laws,  to  protect  Individual 
rights  founded  upon  national  laws  or  treaties,  to  adjudicate  differ- 
ences between  different  states,  and  questions  arising  out  of  grants 
from  different  states,  to  determine  controversies  t6  which  foreign 
ambassadors,  ministers  and  coi^suls  and  their  attaches  are  parties* 
and  controversies  between  citizens  of  different  states  and  between 
citizens  and  aliens,  and  to  have  jurisdiction  of  all  admiralty  and 
maritime  causes.  Under  exisiing  laws  enacted  by  Congress,  however, 
the  jurisdiction  of  the  courts  is  not  as  extended  as  the  constitution 
warrants.  In  addition  to  the  few  matters  over  which  it  has  exclusive 
original  jurisdiction,  the  supreme  court  has  appellate  jurisdiction 
by  writs  of  error,  or  appeals,  or  writs  of  certiorari,  to  review  all 
decisions  of  the  subordinate  federal  courts;  and  by  writs  of  eiTor  or 
appeals  to  review  decisions  of  .the  highest  courts  of  the  states  which 
deny  any  right  claimed  under  the  constitution,  laws,  or  treaties  of 
the  United  States. 
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Conflictiiig  declBions  of  questions  not  affected  by  local  laws  or 
customs,  nor  by  the  national  constitution,  laws  or  treaties,  may  be 
reconciled  in  time  by  the  maturer  judgments  of  the  courts,  or  by 
appropriate  legislation.  Statutes  declaratory  of  the  common  law 
bave  been  frequently  enacted  in  Ehigland  as  well  as  In  this  country, 
to  remove  doubts  and  uncertainty  with  respect  to  disputed  questions. 

An  important  principle,  tending  to  promote  harmony  between  the 
federal  and  state  judicial  systems  has  become  permanentiy  estab- 
lished in  our  jurisprudence.  It  is  the  principle  that  the  laws  of  the 
several  states,  except  where  the  constitution,  treaties  or  statutes  of 
the  United  States  otherwise  require,  shall  be  rules  of  decision  in 
trials  of  common  law  cases,  in  the  courts  of  the  United  States,  and 
that  the  decisions  ot  the  highest  court  in  each  state  in  so  far  as  they 
expound  and  declare  the  local  laws  of  that  state  are  binding  upon  the 
federal  courts,  including  the  supreme  court.  This  rule  has  its  origin 
in  the  fundamental  doctrine  that  there  is  reserved  to  each  state  the 
power  to  regulate  its  own  internal  affairs.  A  disputed  question  of 
state  law  may  be  submitted  for  adjudication  in  a  federal  court  before 
the  same  question  has  been  passed  upon  by  the  supreme  court  of  the 
state.  In  such  a  case,  the  court  must  determine  the  rights  of  the 
parties  according  to  its  own  opinion  of  the  law.  Its  decision  will  be 
only  a  precedent  for  subsequent  cases,  not  an  authoritative  deter- 
mination of  the  question.  Unless  the  decision  should  be  so  well 
supported  by  sound  arguments  and  reason  as  to  silence  all  further 
contention,  the  law  will  remain  unsettled  until  the  highest  court  of 
the  state  decides  the  same  question,  and  Its  decision,  if  to  the  con- 
trary, will  overrule  the  decision  of  the  federal  court  and  establish  the 
rule  for  future  cases,  which  must  be  accepted  by  all  courts  unless 
it  shall  be  abrogated  by  another  decision  of  the  highest  court  of  the 
state,  or  by  an  act  of  the  legislature.  The  rule  that  the  federal  courts 
must  accept  the  decisions  of  the  highest  court  of  a  state  as  authori- 
tative declarations  of  the  laws  of  that  state,  is  not  absolute,  but  has 
its  exceptions.  For  instance,  the  federal  courts  will  not  be  bound 
by  a  deci8l<m  of  the  highest  court  of  a  state  if  it  be  shown  that,  by 
inadvertence,  the  state  court  unintentionally  ignored  a  valid,  existing 
statute  of  the  state;  and  there  have  been  instances  In  which  federal 
courts  have  refused  to  be  bound  by  state  decisions,  on  the  ground 
that  they  were  manifestly  unsound  and  shocking  to  a  person's  moral 
sensibilities.  But  the  right  to  depart  from  state  decisions  of  questions 
of  local  law,  should  always  be  exercised  with  great  caution. 

Another  rule  designed  to  preserve  harmony  and  ensure  the  en- 
forcement of  the  laws  and  judicial  determinations  of  each  state  is 
prescribed  in  our  national  constitution  in  the  following  words:  "Full 
—7 
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faith  and  credit  shall  be  given  in  each  state  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other  state."  This  is  one  of  the 
most  important  and  valuable  provisions  of  the  constitution.  A  good 
illustration  of  the  practical  working  of  this  rule  is  found  in  a  case 
the  facts  of  which  were  as  follows: 

An  insolvent  debtor,  after  mortgaging  certain  merchandise  in  New 
York,  removed  it  to  Chicago,  where  It  was  attached  in  an  action  by 
another  creditor,  and  sold  under  an  execution  to  satisfy  the  judgment 
rendered  in  that  action  against  the  mortgagor.  Subsequent  to  the 
levy  of  the  attachment,  and  before  the  execution  sale,  the  mortgage 
was  recorded  in  Chicago.  Under  the  laws  of  New  York,  the  mortgage 
took  effect  as  a  lien  immediately  upon  its  delivery,  and  it  was  a  valid 
lien  upon  the  property  in  New  York  before  its  removal  to  Chicago, 
but  under  the  Illinois  statutes  the  lien  was  not  in  effect  in  that  state 
until  the  mortgage  was  recorded  there.  All  the  parties  were  citizens 
and  residents  of  the  state  of  New  York.  After  the  judgment  had 
been  satisfied,  the  mortgagee  sued  the  attaching  creditor  in  New 
York,  and  obtained  a  judgment  for  the  value  of  the  security,  lost  by 
conversion  of  the  mortgaged  property,  which  judgment  was  affirmed 
by  the  Court  of  Appeals  of  that  state,  but  was  reversed  by  the  Su- 
preme Court  of  the  United  States.  The  supreme  court  decided  that 
when  it  was  brought  to  Chicago,  the  property  became  subject  to  the 
valid  laws  of  Illinois,  and  was  lawfully  sold  to  satisfy  the  judgment 
rendered  in  that  state,  that  the  courts  of  New  York  had  not  given 
full  faith  and  credit  to  the  laws  and  judicial  proceedings  of  the  state 
of  Illinois,  and  had  thereby  denied  a  right  lawfully  claimed  under  the 
constitution  of  the  United  States.    Green  v.  Van  Buskirk,  7  Wall.,  189. 

Another  illustration  of  the  rule  is  found  in  recent  decisions  of  the 
supreme  court,  holding  that  a  divorce  granted  in  one  state,  by  a 
court  having  jurisdiction  according  to  the  laws  of  that  state,  to  one 
of  its  bona  fide  citizens,  domiciled  there  at  the  time,  is  valid  in  every 
state  of  the  Union,  notwithstanding  the  fact  that  the  defendant  was 
domicHed  in  another  state,  the  laws  of  which  do  not  recognize  the 
grounds  upon  which  the  divorce  was  granted,  as  being  lawful  cause 
for  divorce;  and  notwithstanding  the  further  fact  that  by  the  decisions 
of  the  courts  of  the  latter  state,  such  divorces  are  held  to  be  void. 
In  other  cases,  decided  at  the  same  time,  the  court  held  that  divorces 
granted  in  a  state  to  parties  temporarily  sojourning  therein  for  the 
express  purpose  of  taking  advantage  of  the  facilities  afforded  by  the 
laws  of  that  state,  for  obtaining  that  form  of  relief  easily  and  quietly, 
the  defendants  being  at  the  time  domiciled  elsewhere,  are  void,  not- 
withstanding the  fact  that  the  court  granting  the  divorce  actually 
decided,  upon  evidence  taken,  that  the  plaintiff  had  resided  in   the 
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state  tor  a  time  previous  to  commencing  proceedings  sufficient  to 
entitle  him  to  make  the  application,  and  that  the  court  did  have 
jurisdiction.  In  these  latter  cases  the  jurisdiction  of  the  supreme 
court  was  invoked  under  the  full  faith  and  credit  clause  of  the  con- 
stitution^  but  the  court  held  that  as  the  divorces  had  been  obtained 
by  fraud,  the  courts  granting  them  did  not  have  jurisdiction,  and  that 
no  valid  constitutional  rights  had  been  denied  by  the  courts  of  other 
states  which  treated  the  divorces  as  nullities.  In  brief,  the  authority 
of  each  state  to  make  valid  laws  affecting  th4  status  of  its  bona  flde 
inhabitants  is  re-affirmed  by  the  supreme  court,  In  the  series  of  de- 
cisions referred  to,  but  jurisdiction  is  denied  to  all  courts  to  grant 
divorces  clandestinely  to  persons  who  are  only  visitors.  And  the 
decisions  established  rules  whereby  the  validity  of  divorces  from 
non-resident  defendants  can  be  ascertained  with  certainty,  the  rules 
80  announced  being  uniform  In  all  the  states.  Possibly  it  may  be  said 
that  by  citing  these  decisions  I  have  proved  loo  much,  for  they  in 
effect  nullify  subsequent  marriages  of  divorced  persons  in  a  multitude 
of  cases,  and  bastardize  the  innocent  offspring,  and  unsettle  inher- 
itances. But  these  evils  are  not  products  of  the  decisions,  but  of 
fraudulent  practices,  which  the  decisions  will  stop.  In  truth,  the 
decisions  go  far  towards  promoting  domestic  peace  and  tranquillity, 
for  now  there  is  an  end  of  controversies  as  to  the  validity  of  divorces 
granted  by  courts,  at  the  place  of  their  domicile  to  parties  from  absent 
husbands  or  wives,  and  now  a  person  domiciled  in  New  York,  who 
re-marries  there  after  having  been  divorced  by  a  lawful  decree  of  a 
court  of  another  state,  cannot  be  punished  for  the  crime  of  bigamy; 
and  disreputable  divorce  lawyers  who  have  heretofore  maintained 
agencies  in  different  states,  to  entice  discontented  husbands  and 
wives  to  combine  the  pleasure  of  a  trip  to  a  distant  state  with  an  op- 
portunity to  obtain  a  divorce,  without  a  contest,  by  clandestine  pro- 
ceedings, must  cease  to  do  that  kind  of  business. 

With  a  court  in  each  state  endowed  with  supreme  authority  to 
expound  state  laws,  and  the  national  supreme  court  having  supreme 
authority  to  expound  national  laws,  and  commanding  the  respect  of 
all  other  courts,  for  its  decisions  expounding  principles  of  general 
jorisprudence,  and  legislative  power  in  the  government,  competent 
to  make  all  laws  plain  and  certain,  which  may  be  appealed  to. 
when  necessary,  to  check  any  dangerous  tendency  towards  confusion, 
a  very  high  degree  of  accuracy  in  judicial  proceedings  is  assured,' 
for  in  the  courts  of  last  resort  the  rules  and  principles  supported 
by  conflicting  decisions  must  ultimately  give  place  to  the  authorita- 
tive declarations  of  the  law  by  these  courts  of  final  resort,  or  the 
legislative   power   may   be   exerted   to   that   end.     Thus   far   in   our 
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national  life,  the  two  judicial  systems  have  operated  together  with? 
complete  success.  The  supreme  court  provided  by  the  constitution 
to  be  the  arbiter  of  disputes  between  the  states,  and  to  control  forcea 
which  without  a  regulator  would  necessarily  become  discordant,  must, 
so  long  as  Its  members  are  worthy  of  their  exalted  stations,  be  the 
great  conservator  of  judicial  integrity  in  this  country,  and  the  pre- 
server of  judicial  independence.  Its  influence  has  been,  and  we  may 
justly  hope  will  ever  be,  hostile  to  ultra  doctrines  and  experimental 
theories.  If  the  future  develops  new  conditions  demanding  the  ap- 
plication of  legal  principles  to  original  controversies,  and  leading  to 
conflicting  decisions,  we  may  still  put  our  trust  in  the  constitution, 
and  be  thankful  for  the  instrumentality  of  the  supreme  court,  adapted 
and  competent  as  it  is,  to  harmonize  conflicting  decisions  and  ensure 
the  administration  of  justice  with  a  degree  of  certainty  and  precision 
not  otherwise  to  be  hoped  for. 

The  Bible  contains  this  very  wise  admonition:  ''Prove  all  things, 
hold  fast  to  that  which  is  good."  I  rely  upon  this  quotation  to 
justify  a  prolongation  of  this  paper,  for  the  purpose  of  proving,  in 
another  way,  that  the  supreme  court  is  a  very  good  institution.  Gold 
win  stand  the  test  of  fire,  and  real  sterling  merit  never  becomes 
more  conspicuous  than  when  subjected  to  criticism  and  adverse  com- 
ment. The  veneration  In  which  the  supreme  court  is  generally  held 
has  not  deterred  a  few  persons  from  assailing  it,  and  the  wisdom  of 
the  great  men  who  constructed  the  constitution  is  vindicated  by  the 
folly  of  the  denunciations  hurled  at  the  supreme  court.  A  fair  sample 
of  the  matter  to  which  I  refer  is  found  In  an  address  delivered  before 
the  State  Bar  Association  of  Georgia,  four  years  ago,  by  its  president, 
which  was  afterwards  printed  in  pamphlet  form  and  extensively  cir- 
culated, and  also  published  in  the  American  Law  Review. 

The  address,  as  published,  is  prefaced  by  a  commentary  upon 
It  made  by  Judge  Speer,  one  of  the  U.  S.  District  Judges  for  Georgia, 
as  follows: 

"I  was  somewhat  startled  to  find  on  yesterday  morning  that  our 
excellent  President  had  been  the  victim  of  some  lago,  doubtless, 
who  had  instilled  into  his  mind  all  unconsciously  to  him,  perhaps, 
a  little  jealousy  of  the  noble  system  of  which  I  am  an  unworthy  mem- 
ber— ^a  system  which  I  think  is  as  pure  and  spotless  as  the  charming 
Desdemona  herself.  I  trust  that  he  will  not  long  remain  in  the 
category  of  those  who  are  described  by  the  poet  when  he  says: 
'What  damned  moments  counts  he  o'er, 
Who  dotes  yet  doubts,  suspects  yet  fondly  loves.' " 

To  which  comment,  the  speaker  made  retort  by  quoting  from  the: 
Literary  Digest  as  follows: 
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"Othello's  record  has  been  dug  up  In  Venice  by  a  scholar  named 
Oesare  Augusto  Levi.  He  has  discovered  and  proved  by  documentary 
evidence  (which  the  London  Telegraph  accepts) : 

First — ^That  Othello  did  not  kill  his  Desdemona. 

Second — ^That  her  name  was  not  Desdemona,   but  Palma. 

Third — ^That  she  was  not  an  abused  lamb,  but  no  better  than  she 
should  be,  if  one-half  as  good." — ^Literary  Digest  of  July  9,  1898,  page 
43." 

This  brings  to  mind  the  following  incident:  A  child  had  written  a 
story  about  a  little  girl  who  had  a  party,  to  celebrate  her  doll's 
birthday,  on  the  3l8t  day  of  June.  To  a  criticism  upon  the  impossible 
date,  the  young  authoress  responded  rather  impatiently:  "Why,  the 
doll  was  an  imi>ossible  person." 

By  this  ruthless  effort  of  the  speaker  to  demolish  one  of  the  most 
beautiful  creations  in  the  realm  of  fiction,  we  are  warned  in  advance, 
that  the  product  of  the  best  thoughts  and  most  patriotic  efforts  of 
Washington,  Hamilton,  Franklin,  Madison,  and  their  colleagues,  em- 
bodied in  the  Constitution  of  the  United  States  is  not  too  sacred,  nor 
too  strongly  Intrenched  in  the  affections  of  the  people  to  be  an 
-object  of  the  destructive  energies  of  the  President  of  the  State  Bar 
Association  of  Georgia.  The  title  of  the  address  is,  "Aggressions  of 
the  Federal  Courts,"  but  from  the  matter  it  is  plainly  manifest  that 
the  purpose  of  the  speaker  was  not  only  to  scold  the  courts  for  their 
transgressions,  but  also  to  assail  the  judicial  system  organized  pur- 
suant to  the  constitution.  The  speaker,  with  apparent  candor,  de- 
clared his  purpose,  by  saying:  "I  am  discussing  a  system,  not  men." 
I  will  not  quote  extensively  from  this  dreary  dissertation,  but  as  an 
index  to  its  general  character  I  will  exhibit  in  one  group  all  the 
different  sub-titles  under  which  the  speaker  arranged  its  different 
parts: 

"The  Residence  of  Ultimate  Power,"  "Scope  of  this  Paper,"  "In- 
junction against  Criminal  Offences,"  "Courts  as  'Promoters.'"  "A 
Basic  State  Right  Attacked,"  "Is  this  Case  Prophetic?"  "A  Dangerous 
Power."  "The  Court  as  Mayor  and  Aldermen."  "The  Root  of  Many 
Evils,"  "Interstate  Commerce  and  Federal  Courts,"  "Adding  Fuel  to 
.Flames,"  "A  J'ading,  if  not  Blasted  Hope,"  "A  Case  of  Appalling 
Import,"  "A  Confession  of  Guilt,"  "Federal  Injunction  Infringing 
Personal  Liberty  and  Freedom  of  Speech,"  "Deb's  Case,  and  its  Les- 
sons," "How  Long.  O  Lord,  How  Long?""A  HumiliaUng  Precedent," 
"Safeguards  of  Justice  Swept  Away,"  "Modern  Strangling  of  an 
Ancient  Right,"  "Jailing  a  Sovereign  State,"  "Federal  Judges  as  Rail- 
road Managers,"  "An  Able,  but  Inadequate  Apology,"  "The  Marshall- 
Hamilton  Ghost,"  "Symptoms  of  Upheaval,"  "The  *City  of  Refuge," 
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"Dragon's  Teeth  and  Revolution,"  "The  Real  Enemies  of  the  Republic," 
"The  'Germ  of  Dissolution/  "  "The  Lawyer  a  Patriot." 

The  address  begins  by  pretending  to  concede  that,  "The  federal 
judiciary  is  a  natural  and — from  one  point  of  view — a  necessary  element 
in  our  federal  government,'*-and  then  immediately  proceeds  to  argue 
that  it  is  both  unnatural  and  not  necessary.  It  asserts  that,  "There 
is  no  court  with  jurisdiction  over  the  British  Empire,"  and  that, 
"There  is  no  imperial  German  Court  to  construe  the  statutes  of  the 
Imperial  Parliament."  That,  "The  power  to  annul  statutes  at  discretion 
is  the  legislative  power  of  an  absolute  monarch,  ♦  •  a  power  greater 
than  that  of  the  Tsar  of  all  the  Russias  or  the  War-Lord  of  Im- 
perial Germany,"  and  that  the  federal  judiciary  "is  the  only  judiciary 
in  the  world  at  any  stage  of  its  history  which  has  the  power  to  thus 
blot  a  country's  laws  from  her  statute  books."  That,  "the  first 
decision  of  the  Suprme  Court  of  the  United  States,  affirming  the 
power  of  the  federal  judiciary  to  invalidate  an  act  of  Congress  on 
the  ground  of  its  unconstitutionality,"  was  received  by  many  of  the 
patriots  of  that  day  with  forebodings,  and  was  considered  by  them  to 
be  "The  overthrow  of  one  of  the  foundation  principles  of  this  republic, 
viz.,  the  independence  of  the  co-ordinate  departments  of  the 
government."  Thomas  Jefferson  is  quoted  in  the  address  as  having 
declared  that  it  "placed  the  people  under  the  despotism  of  an  oligarchy," 
and  as  having  prophesied  the  destruction  of  the  union  through  the 
usurpation  of  the  federal  judiciary,  in  the  following  words:  "It  has 
long  been  my  opinion  that  the  germ  of  dissolution  of  our  federal 
government  is  in  the  constitution  of  the  federal  Judiciary,  an  irrespon- 
sible body,  working  like  gravity  by  day  and  by  night,  gaining  a  little 
today  and  a  little  tomorrow,  and  advancing  its  noiseless  step,  like  a 
thief,  over  the  field  of  jurisdiction,  until  all  shall  be  usurped."  The 
necessary  deductions  from  these  assertions  and  quotations  would 
seem  to  be,  that  the  national  supreme  court  is  unnecessary,  because, 
other  countries  do  not  have,  and  have  not  had,  any  such  tribunal, 
and  that  the  entire  judicial  system  as  a  part  of  our  national  govern- 
ment is  unnatural,  because  it  is  hostile  to  the  life  of  the  government, 
having  an  inevitable  tendency  to  absorb  other  powers  and  to  insid- 
iously undermine  the  foundation  of  the  government  an^  finally  accom- 
plish its  destruction.  The  address,  by  way  of  argument,  refers  to 
a  number  of  decisions  and  orders  made  by  the  federal  courts  in 
particular  cases.  Amongst  others,  the  famous  injunction  issued  by 
Judge  Jenkins  against  an  anticipated  strike  of  the  employees  of  the 
receivers  then  in  charge  of  the  Northern  Pacific  railroad.  After 
quoting  selections  from  the  injunction  order,  the  address  comments 
thereon  as  follows: 


Digitized  by  VjOOQIC 


JUDGE  C.  H  HANFORD.  108 

"Only  a  portion  is  expressed  in  this  quotation.  In  fact,  langua«:e  is 
appar^itly  exhausted  in  the  effort  to  transform  railroad  employees, 
their  friends,  sympathizers  and  advisers,  into  mere  dumb  work-crea- 
tures. They  were  allowed  to  breathe,  but  they  could  not  safely  talk. 
And  this  was  done  without  a  hearing. 

"In  this  mass  of  verbiage  two  things  are  clear,  and  they  are  the 
salient  points  in  this  far-reaching  decision:  The  employees  could 
not  quit  work  by  any  concert,  no  matter  how  badly  treated  or  how 
poorly  paid;  and  they  could  not  strike.  In  the  first  respect,  this  decis- 
ion made  these  employees  slaves  In  so  far  as  they  could  not  volun- 
tarily cease  to  labor.  Is  it  not  pathetic  that  the  first  court  In  the 
world  to  thus  compel  Involuntary  servitude  by  a  free  man  Is  a  court 
of  that  republic  whose  founders  fondly  believed  they  were  establishing 
an  asylum  for  the  oppressed  throughout  all  generations?  In  the 
second  respect,  the  famous  'strike'  Is  judicially  condemned  and 
prevented  under  penalty  of  Imprisonment  at  the  pleasure  of  one 
man  who  holds  this  vast  power  not  by  the  choice  of  the  people  over 
whose  destinies  he  presides  with  such  stupendous  authority." 

As  a  matter  of  fact,  when  the  whole  history  of  that  case  and  its 
results  are  brought  into  view,  it  affords  no  ground  for  any  apprehen- 
sion of  the  destruction  of  liberty  by  judicial  usurpation  of  power. 
On  the  contrary,  the  facts  prove  that  good  sense  and  patriotism 
controlled  the  conduct  of  the  employees  of  the  Northern  Pacific 
Railroad  •Ck>mpany,  who  were  or  might  have  been  affected  by  the 
injunction,  and  that  patriotism  and  devotion  to  the  cause  of  liberty 
were  reinforced  and  strengthened  by  the  final  determination  of  the 
matter  In  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit.  Judge 
Jenkins  was  led  Into  an  error,  when  he  granted  the  injunction,  but  the 
engineers  and  other  men  employed  in  operating  the  Northern  Pacific 
Railroad,  Instead  of  waiting  for  sympathy  to  gush  from  a  convention 
of  lawyers  In  Qeorgla,  chose  to  assert  and  defend  their  legal  rights 
in  an  orderly  and  lawful  manner.  They  applied  to  Judge  Jenkins 
for  a  hearing,  and  secured  a  modification  of  the  order,  and  then  ap- 
pealed from  the  order  as  modified.  The  opinion  of  the  Circuit  Court 
of  Appeals,  delivered  by  Mr.  Justice  Harlan,  contains  a  judicial 
guaranty  of  personal  liberty  strong,  inspiring  and  grand  as  the  Declar- 
ation of  Independence  itself,  and  If  it  did  not  lack  novelty  that  decision 
would  be  worthy  to  be  cherished  in  the  hearts  of  the  American 
people  as  a  companion  to  the  historic  document  written  by  Jefferson, 
and  with  the  Emancipation  Proclamation,  whose  author  was  Abraham 
Lincoln.  The  substance  of  the  decision  is  condensed  Into  the  following 
paragraph:  "It  would  be  an  invasion  of  one's  natural  liberty  to 
compel  one  to  wcnrk  for  or  remain  in  the  personal  service  of  another. 
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One  who  is  placed  under  such  constraint  is  In  a  condition  of  involun- 
tary servitude — a  condition  which  the  supreme  law  of  the  land  de- 
clares shall  not  exist  in  the  United  States,  or  in  any  place  subject  to 
their  jurisdiction."  See  Arthur  v.  Oakes,  63  Fed.  Rep.,  317.  In  ac- 
cordance with  the  opinicm,  the  injunction  was  further  modified  so  as 
to  bring  it  within  the  recognized  rules  of  equity,  sanctioned  by  the 
wisdom  of  ages.  It  will  be  a  sad  time  for  the  poor,  as  well  as  the  rich. 
If  ever  the  courts  shall  be  stripped  of  their  power  to  afford  preventive 
relief.  It  is  easy  to  say  that  power  to  issue  writs  of  injunction  is 
dangerous,  and  may  become  harmful.  Power  in  any  form,  if  not  con- 
trolled by  intelligence,  is  dangerous,  and  may  work  mischief.  To 
cripple  the  courts  for  such  a  reason  would  be  as  unreasonable  as  to 
reverse  the  wheels  of  progress,  and  deprive  mankind  of  steam 
engines  and  electrical  machinery,  because  they  are  dangerous,  or  to 
decry  the  wisdom  of  the  Almighty  in  the  creation  of  the  ocean  and 
the  elements,  because  the  forces  of  nature  are  dangerous,  and  fre- 
quently become  destructive.  Power  is  a  necessity,  and  there  is  not  more 
of  it  in  the  world  than  is  needed  for  the  good  of  mankind.  To  make 
it  useful  and  prevent  it  from  doing  harm,  it  is  necessary  to  distribute 
power,  and  adjust  the  balances  so  that  different  forces  will  resist 
and  oppose  each  other  in  a  manner  to  secure  steadiness  and  healthy 
action.  This  is  what  the  founders  of  the  republic  aimed  to  do  In  pro- 
viding three  co-ordinate  branches  of  government,  and  the  success  of 
their  plan  has  proved  their  wisdom.  In  times  of  national  tperil,  the 
executive  and  legislative  branches  adopted  such  measures  as  were 
deemed  necessary  to  save  the  life  of  the  nation,  just  as  a  captain  at 
sea  would  jettison  part,  or  all,  of  his  cargo,  to  save  his  ship  and  the 
lives  on  board,  or  as  a  surgeon  would  amputate  a  limb  or  destroy  an 
eye  to  save  the  life  of  his  patient,  but  when  legislative  enactments, 
suggested  or  provoked  by  circumstances  incidental  to  the  Civil  War, 
came  to  be  reviewed  by  the  national  courts,  the  judiciary,  with  a  firm 
hand,  gave  protection  and  relief  to  individuals,  and  to  states,  up  to 
the  full  measure  of  their  rights  according  to  the  fundamental  princi- 
ples of  our  government  and  the  provisions  of  the  constitution. 

The  cases  in  which  the  Supreme  Court  restrained  unconstitutional 
methods  of  dealing  with  the  confederate  states  and  their  citizens  are 
quite  numerous.  Students  interested  in  this  particular  feature  of 
national  history  may  read  with  interest  and  profit  the  decisions  In 
Cummings*  Case,  4  Wall.,  277,  Ex  parte  Garland,  4  Wall.,  333,  Texas  v. 
White.  7  Wall.,  700.  United  States  v.  Klein,  13  Wall.,  128,  United 
States  V.  Reese.  92  U.  S..  214,  United  States  v.  Cruikshank,  92  U.  S., 
542.  Windsor  v.  McVeigh,  93  U.  S..  274,  Virginia  v.  Rives.  100  U.  S,. 
313,  United  States  v.  Lee,  106  U.  S.,  196.  United  States  v.  Harris,  106 
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V.  S.,  629,  and  the  Civil  Rights  Cases.  109  U.  S.,  3.  After  reading 
these  decisions,  all  candid  minds  must  be  convinced  that  liberty 
could  not  thrive  as  well  in  this  country,  under  the  Jeffersonian  idea, 
of  a  sickly  family  of  weak  and  fretful  states,  as  under  the  system 
which  we  have,  whereby  strong  national  life  has  been  nourished  and 
developed,  and  at  the  same  time  individual  rights  have  been  held 
sacred  by  the  federal  courts. 

Abuses  of  the  writ  of  Habeas  Corpus  and  frivolous  appeals  to  the 
Supreme  Court  have  been  practiced,  to  delay  the  execution  of  mur- 
derers. An  instance  of  that  kind  is  one  of  the  specifications  of 
aggressions.  But  it  appears  that  the  "red  handed  murderer"  referred 
to  was  a  woman,  and  that  she  escaped  the  gallows,  "by  a  misapplica- 
tion of  mercy,"  due,  probably,  to  tender  regard,  on  the  part  of  a 
Crovemor  of  a  state,  for  her  sex.  The  courts  have  been  cautious  in 
refusing  to  grant  writs  of  Habeas  Corpus,  and  in  denying  die  right 
of  appeal,  and  until  controverted  questions  of  constitutional  law 
became  settled  by  decisions  of  the  Supreme  Court,  they  were  obliged 
to  allow  condemned  criminals  to  litigate,  but  as  the  law  becomes 
more  settled,  abuses  are  less  frequent.  The  fact  is,  the  federal 
courts  have  become  very  rigid  in  refusing  to  entertain  applicaticms 
In  behalf  of  persons  convicted  of  crimes  under  state  laws,  unless 
compelled  to  do  so  by  the  plain  precepts  of  the  constitution  or  laws. 
In  this  state,  and  in  some  others,  the  federal  courts  have  gone  so  far 
as  to  refuse  to  permit  their  records  to  be  encumbered  by  the  filing 
of  applications  in  cases  appearing  to  be  intended  for  delay  only. 

"Jailing  a  Sovereign  State" — ^is  an  extravagant  expression  in  the 
address,  used  to  characterize  the  decision  of  the  Supreme  Court  in 
the  case  of  Tyler,  149  U.  S.,  164,  affirming  the  validity  of  contempt 
proceedings  in  the  United  States  Circuit  Court  for  South  Carolina, 
against  a  contumacious  tax  collector  for  persisting  in  attempting 
to  distrain  for  taxes,  property  in  the  custody  of  a  receiver.  The 
doctrine  is  very  old  that  legal  process  does  not  justify  nor  excuse 
an  ofiScer  in  whose  hands  it  is  placed  for  execution,  in  committing 
an  unlawful  act.  It  is  also  a  familiar  rule  that  when  a  court  through 
an  administrator,  trustee  or  receiver  has  legal  custody  of  an  ostate 
the  property  is  not  subject  to  distraint  or  seizure  under  legal  process 
in  the  hands  of  another  officer.  The  rule  of  the  federal  courts  in 
receivership  cases  is  to  aid  and  not  obstruct  the  collection  of  revenue 
due  to  the  local  government  and  payable  out  of  such  estates.  Taxes 
are  regarded  as  preferential  debts,  and  the  courts  require  their 
receivers  to  pay  them  out  of  any  assets  available.  This  rule  was 
recc^nized  and  emphatically  declared  by  the  decision  in  the  Tyler 
case,  and  there  was  nothing  said  or  done  by  the  courts  in  that  case. 
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to  provoke  a  collision  between  state  and  federal  authorities,  nor  to 
excuse  hysterical  exclamations. 

Under  the  sub-title  of  "The  Root  of  Many  Evils"  the  address  com- 
ments on  the  decisions  construing  statutes  defining  the  Jurisdiction 
of  the  circuit  courts,  which  established  the  rule  that  a  corporation 
when  a  party  to  litigation  has  the  same  footing  as  a  natural  person 
with  respect  to  the  right  to  choose  the  national  forum,  and  the  ad- 
dress finds  fault  with  the  rule,  for  the  reason  that  it  deprives  indi- 
viduals of  the  right  of  trial  by  jurors  of  their  own  vicinage.  In 
former  times  Jurors  of  the  vicinage  were  selected  to  decide  cases 
because  they  were  supposed  to  know  the  parties  and  have  personal 
knowledge  of  the  merits  of  each  controversy.  The  Justice  of  a  cause, 
however,  was  liable  to  be  subordinated  to  prejudices  engendered 
by  neighborhood  gossip.  Modern  ideas  of  fair  play  require  jurors 
to  be  impartial,  and  persons  who  have  prejudged  a  case  are  disquali- 
fied from  participating  in  the  decision.  In  the  organization  of  the 
federal  courts,  the  district  allotted  to  each  court  is  larger  than  the 
districts  over  which  the  state  courts  have  Jurisdiction,  and  this 
circumstance  is  all  that  is  likely  to  affect  the  right  to  a  fair  jury 
in  a  federal  court.  Whatever  ad  vantage  there  may  be  in  one  system 
over  the  other  is  in  favor  of  the  federal  courts,  because  the  jurors 
summoned  from  a  large  district  are  less  liable  to  be  affected  by 
local  prejudice  than  those  gathered  from  a  smaller  district.  But  if 
the  right  of  corporations  to  Invoke  the  Jurisdiction  of  the  federal 
courts  is  the  "root  of  many  evils,"  the  fault  does  not  lie  at  the  door 
of  the  Judiciary,  but  with  the  people  themselves,  for  they  have  the 
power,  through  their  representatives  in  congress,  to  restrict  or  pro- 
hibit the  exercise  of  Jurisdiction  by  the  federal  courts  in  the  litigation 
of  corporation  cases.  The  power  of  congress  in  this  respect  has 
been  exercised  to  the  extent  of  curtailing  the  right  of  national  banks 
to  litigate  in  the  federal  courts,  and  the  fact  that  the  same  restric- 
tions have  not  been  extended  to  transportation  companies,  and  other 
corporations,  proves  that  the  people  generally  have  not  felt  the 
weight  of  oppression  by  the  federal  courts  in  the  adjudication  of 
their  causes. 

The  speaker  passed  directly  from  the  "Root  of  Many  E^vil8"  to  the 
consideration  of  the  interstate  commerce  law,  and  to  "A  Fading, 
if  not  Blasted  Hope,"  and  the  address  bewails  the  decisions  which 
deny  the  authority  of  the  interstate  commerce  commission,  which  is 
a  special  tribunal,  created  by  congress,  to  fix  rates  for  the  trans- 
portation of  merchandise  by  interstate  railroads.  In  so  deciding,  the 
courts  were  controlled  by  the  familiar  rule  that  special  tribunals 
created  by  statutes  can  lawfully  exercise  only  such  powers  as  the 
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law  expressly  confers.  Power  to  fix  rates  was  not  given  by  law 
to  the  commission,  and  the  decisions  of  the  courts  on  the  subject 
were  effective  to  stop  the  usurpation  of  power  by  a  special  agency 
of  the  federal  government.  Yet  these  decisions  are  cited  as  instances 
in  which  the  hopes  of  the  people  have  been  crushed  by  aggressions 
of  the  federal  courts. 

The  speaker  animadverted  upon  "Perversion  of  the  Law  of  Receiv- 
erships/' and  "that  brood  of  railroad  receiverships  which  have  in 
some  Instances  scandalized  the  administration  of  justice  and  made 
the  federal  judiciary  the  object  sometimes  of  public  suspiclonp"  but 
failed  to  mention  any  particular  case  under  that  head,  except  the 
Wabash  Receivership  case,  and  strange  to  say,  at  this  point  he 
turned  aside  from  his  course  of  wholesale  condemnation,  to  praise 
Judge  Qresham  for  having  in  that  case  refused  to  permit  abuses  of 
legal  procedure  at  the  demand  of  railroad  wreckers. 

The  climax  of  the  address  was  reached  when  the  speaker  declared 
that,  'the  frightful  ghost  of  Marshallism  and  Hamiltonism  is  resur- 
rected in  the  modem  federal  judiciary  and  stalks  abroad  unmasked." 
Happily,  in  the  present  age,  the  courts  do  not  take  a  hand  in  hanging 
or  burning  witches,  and  lawyers  cannot  be  frightened  by  ghost 
stories. 

Another  virulent  attack  upon  the  article  of  the  Constitution  which 
provides  for  the  judiciary,  written  by  one  of  the  Justices  of  the  Su- 
preme Court  of  Texas,  was  published  in  Law  Notes  soon  after  the 
publication  of  the  Georgia  address  in  the  American  Law  Review, 
and  other  articles  and  addresses  published  and  delivered  near  the 
same  time  indicate,  possibly,  a  concerted  movement  to  Inaugurate 
a  crusade  against  the  provisions  of  the  constitution  establishing  the 
Judicial  branch  of  our  government.  But  these  denunciations  fell  upon 
the  cold  common  sense  of  the  people,  without  calling  forth  any 
response,  favorable  or  otherwise.  Such  a  fiasco  could  not  have 
happened,  if  a  real  evil  had  been  assailed  by  men  of  ability  and 
prominence. 

Occasional  sacrifices  of  individual  rights,  through  judicial  errors, 
cannot  possibly  be  avoided,  because,  infallibility  is  not  an  attribute 
of  human  character,  but  in  the  calm  deliberations  of  the  appellate 
tribunals,  departures  from  true  principles  must  in  time  be  rectified. 
ESrrors  do  not  beget  permanent  rules. 

"Truth,  crushed  to  earth,  shall  rise  again; 
Th'  eternal  years  of  Qod  are  hers; 
But  Error,  wounded,  writhes  in  pain. 
And  dies,  among  his  worshippers." 

The  immutability  of  rules  of  decision  which  are  sound  and  which 
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meet  the  demands  of  justice,  is  our  anchor  of  hope,  and  we  may 
repose  confidence  in  the  supreme  court.  From  the  beginning,  its 
members  have  been  men  of  eminent  ability  and  probity.  They  have 
shed  luster  upon  the  jurisprudence  of  our  country,  and  by  their 
learning  and  research  have  Illuminated  the  ways  that  were  dark  and 
obscure,  and  contributed  towards  placing  our  nation  in  the  front 
rank  among  the  nations  of  the  earth.  Men  of  the  highest  character 
are  called  to  become  members  of  that  court,  and  if,  perchance,  a 
comparatively  weak  man  should  be  elevated  to  a  seat  upon  that  bench, 
he  could  not  possibly  breathe  the  atmosphere  of  that  tribunal,  and 
listen  to  the  profound  arguments  of  the  great  lawyers  who  come 
within  its  portals,  advocating  great  causes,  and  participate  in  its 
deliberations,  without  expanding  and  growing  in  knowledge  and 
acquiring  a  degree  of  proficiency  in  performing  the  tasks  exacted 
of  great  judges.  The  tendency  of  this  age  is  in  the  direction  of 
higher  education,  and  elevation  of  the  standard  of  fitness  for  their 
work  on  the  part  of  men  admitted  to  the  learned  professions. 
Lawyers  are  the  leaders  of  advancing  civilization,  and  the  supreme 
court  must  be  the  last  of  our  institutions  to  degenerate,  for  the  reason 
that  great  lawyers  and  great  causes  make  great  judges. 
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REMINISCENCES  OF  THE  BENCH  AND  BAR. 


By  Orange  Jacobs,  Seattle. 


Mr.  Chainnan: 

When  I  came  to  this  city  I  was  sent  for  by  the  president  of  this 
association  and  informed  that  Mr.  Caton,  on  account  of  sickness  in 
his  family,  could  not  be  present  upon  this  occasion,  and  he  asked 
the  priTiloge  of  substituting  my  name  for  that  of  Mr.  Caton.  At  first 
I  objected.  But  you  who  are  acquainted  with  the  persuasive  elo- 
quence of  the  president  of  this  association  can  readily  come  to  the 
conclusion  that  I  finally  consented.  In  the  words  of  one  of  Lord 
Byron's  heroes,  "Much  I  strove  and  much  repented  saying  I  will  not 
consent — consented." 

I  undertake  a  great  task  in  attempting  to  edify  this  audience  after 
having  listened  to  the  statesman-like,  lawyer-like  and  able  address  to 
which  you  have  just  listened.  The  beauty  and  excellence  of  the  ad- 
dresses read  to  this  association  consist  in  the  fact  that  they  are  not 
only  the  best  thought,  but  the  best  expressed  thoughts,  of  the  person 
who  prepared  and  delivered  them. 

It  has  been  my  good  fortune  to  be  acquainted  with  most  of  the 
Judges  who  have  dispensed  Justice  not  only  in  this  State  but  in  the 
territory.  It  will  not  do  for  me  to  i>ass  the  territorial  line.  I  might 
come  against  living  obstructions  that  might  prevent  my  further 
progress.  A  word  or  two  in  regard  to  some  of  these  Judges.  Judges 
Lander,  Strong,  McFadden,  Lewis,  Greene,  Wingard,  Burke,  Jones,. 
Wyche,  Dennison  and  our  present  Federal  Judge,  Hanford,  were  all 
able  men  in  their  profession,  and  who  at  different  times  graced  the 
bench  in  Territorial  days.  A  word  or  two  in  regard  to  some  of  these 
gentlem^i.  Judge  Strong,  if  you  knew  him,  you  will  recall  was  a 
large  man,  intellectually  and  physically.  Judge  Wyche,  some  of  you 
may  have  known — he  was  a  man-  six  feet  in  height  and  swarthy 
in  complexion.  In  manners  ana  habits  he  was  a  typical  southern 
gentleman.    As  tne  bar  used  to  say,  he  wore  the  smallest  hat  of  any 
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man  who  ever  presided  on  the  bench — ^he  also  wore  a  number  ^Z  shoe. 
But  no  man  had  a  keener  or  more  incisive  intellect  than  Judge 
Wyche.  I  consider  him  one  of  the  ablest  men  that  presided  on  the 
bench  or  practiced  law  in  the  Territory.  He  was  a  sickly  man,  but 
indomitably  courageous.  I  saw  him  on  one  occasion  in  Port  Town- 
send  in  an  important  case  when  he  was  so  badly  bleeding  at  the  lungs 
that  in  addressing  the  jury  with  his  incisive  eloquence  he  had  to  stop 
every  few  moments  for  the  purpose  of  relieving  his  mouth  from  the 
bloody  accumulation.  This  showed  the  character  of  the  man.  I  think 
one  of  the  ablest  arguments  that  I  ever  heard  when  I  had  the  honor  to 
be  one  of  the  Supreme  Court  judges  of  this  'territory  was  delivered 
by  him.    He  was  truly  a  strong  man. 

Tou  all  know  Judge  ^fcFadden.  Many  of  you  have  seen  htm.  He 
was  a  jolly  man  and  a  whole-souled  fellow  and  a  good  lawyer;  and 
had  he  been  In  the  city  last  evening,  although  his  head  white  with 
the  lapse  of  years,  he  certainly  would  have  Joined  in  some  of  the 
dulcet  music  that  I  had  the  pleasure  of  listening  to. 

Lewis  you  know,  Greene  you  know.  I  will  not  say  anything  about 
these  gentlemen. 

The  particular  point  to  which  I  desire  to  direct  your  attention  is 
the  pioneer  lawyer.  I  think  I  know  something  about  his  characteris- 
tics. In  the  first  place  he  was  a  good  fighter.  His  surroundings  . 
gave  him  inspiration  in  that  direction.  His  environments  were  of  the 
militant  order.  He  was  not  only  a  good  fighter,  but  he  was  a  loyal 
fighter  and  I  must  say  from  my  experience  he  was  a  persistent  fighter, 
for,  after  the  judicial  umpire  had  counted  him  out,  and  called  the 
next  bout,  he  wanted  to  fight  on  still.  In  the  next  place  he  was  a 
good  reasoner,  and  I  want  to  emphasize  this  point.  He  was  so  of 
necessity.  He  had  no  reports.  He  had  to  rely  on  his  remem- 
brance of  general  principles.  And  he  learned  to  reason  from 
those  general  principles  to  his  conclusions;  and  his  success  at  the 
bar  depended  upon  the  clearness  of  his  statements  and  the  cogency 
and  force  of  his  logic.  The  question  with  him  was,  what  is  the  law. 
And  he  ascertained  what  the  law  was  from  reasoning  from  the  gen- 
eral principles  which  he  remembered  to  the  conclusion  which  he 
desired.  If  an  attorney  now-a-days  is  asked  what  is  the  law,  I  am  afraid 
that  it  is  too  often  the  case,  to  use  the  eloquent  language  of  the 
Supreme  Court  of  this  State,  he  seeks  to  find  a  case  "On  all  fours." 
He  doesn't  make  any  other  inquiry.  He  doesn't  exercise  his  reasoning 
powers  at  all;  he  goes  into  the  librarj-  and  hunts  after  a  case  on 
all  fours  with  the  facts  of  the  case  he  has  presented  to  him.  The 
learned  and  honored  Judge  who  has  just  so  excellently  addressed 
you  has  stated  that  the  law  was  not  an  exact  science.    I  do  not  know, 
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but  what  I  differ  from  the  speaker  in  this  regard.  Bvery  profession  has 
connected  with  it  two  things;  a  science  and  an  art.  The  science 
consists  of  the  principles  upon  which  that  art  rests.  Now  I,  as  a 
lawyer,  am  prepared  to  maintain  that  the  science  of  the  law  is  just 
as  accurate*  just  as  complete,  and  just  as  reliable  as  any  other 
science.  As  has  been  well  said,  law  in  Its  practical  operations  is 
the  application  of  principles  to  a  certain  condition  of  facts.  There 
comes  In  the  art.  Where  different  Judges  differ,  it  isn't  in  the 
science  of  the  law,  it  is  in  the  art  connected  with  that  science. 

Now  I  am  wandering  a  little.  However.  1  was  trying  to  show  that 
pioneer  lawyers  were  forced  to  do  their  own  reasoning,  to  rely  upon 
their  own  intellectual  powers.  Such,  I  understand,  was  the  school  in 
which  Lincoln  graduated;  such  the  school  to  a  very  great  extent  in 
which  Black  and  Carpenter  graduated,  and  such,  I  am  happy  to  say, 
was  the  school  in  which  the  Honorable  District  Judge  of  this  State 
graduated.  (Applause.)  And  he  has  shown  today  in  the  fine  address 
which  he  has  read,  that  he  had  good  training  in  that  school,  and 
that  he  early  learned  to  do  his  own  thinking  and  to  arrive  at  soimd 
conclusions.  I  know  all  about  him.  I  knew  him  before  he  was  a 
lawyer.  I  knew  him  while  he  was  studying  his  profession.  I  knew 
also  that  there  were  very  few  books  that  he  could  command  at  that 
time.  I  think  it  is  a  good  thing.  I  would  say  that  a  lawyer,  a  young 
man,  should  ever  be  permitted  to  see  a  report  until  he  has  practiced 
at  the  bar  for  at  least  6  or  7  years.  Then  he  would  learn  to  do  his 
own  thinking  and  reason  from  the  principles  laid  down  in  the  funda- 
mental works  upon  the  science  of  law.  I  have  spent  too  much  time 
upon  that  point  however. 

The  pioneer  lawyer  as  I  knew  him  had  a  strong  sense  of  humor 
about  him.  He  had  a  strong  sense  of  the  ludicrous  about  him.  Sur- 
rounding circumstances  contributed  a  great  deal  to  the  development 
of  that  sense  in  him.  In  early  days  there  was  no  such  thing  as 
conventional  usages.  Every  fellow  had  his  own  fashion  and 
followed  his  own  will.  I  remember  a  little  incident  con- 
nected with  what  I  have  just  stated.  When  James  McNaught, 
whom  you  all  know,  and  who  subsequently  became  attorney  for  one 
of  the  laziest  railroad  corporations  in  the  country,  the  Northern 
Pacific  Railroad  CJompany,  when  he  first  came  to  this  territory,  he 
was  inclined  to  be  a  little  "dudish"  in  his  drees.  The  first  place  he 
landed  was  at  Port  Townsend.  He  had  a  stove-pipe  hat  and  he  had 
it  on  his  head.  Let  me  say  that  in  those  times  nobody  had  character 
enough  except  a  show  man  or  a  minister  to  wear  a  stove-pipe  hat. 
McNaught  with  a  swallow  tail  coat,  which  was  no  doubt  a  reminis- 
cent revellatlon  to  the  inhabitants  of  that  section,  with  his  stove- 
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pipe  hat  on  his  head, — ^he  was  near  sighted,  and  his  spectacles  acrosa 
his  nose — ^In  this  condition  he  went  out  to  yiew  the  town,  and 
as  is  customary  with  people  whose  sight  is  thus  affected,  he  always 
looked  upward,  and  he  was  looking  upward  in  Port  Townsend  as 
though  he  expected  to  gather  a  glimpse  of  the  golden  wings  of  a 
flock  of  angels  hanging  over  that  spiritual  town.  Well,  every- 
body noticed  it.  He  was  the  observed  of  all  observers.  The  next 
time  the  paper  at  Port  Townsend  came  out  it  was  with  the  heading 
"Ecce  Homo,"  "Behold  the  Man,"  and  gave  a  ludicrous  description 
of  that  young  attorney  and  his  resplendent  ability,  notwithstanding 
his  dude  hat.    E^verybody  read  it.    It  was  a  fine  introduction. 

When  he  came  to  Seattle  the  boys  ran  out  to  him  thinking  him 
to  be  the  advance  agent  of  some  show,  and  said  to  him,  "Mr.,  when 
is  your  show  going  to  be  along?"  "What  is  it,"  "Has  it  got  any 
animals  in  it  or  not?"  After  that  Mr.  McNaught  relapsed  back 
into  the  barbarous  habits  that  existed  on  the  Sound  at  that  time. 
There  was  more  freedom  between  the  court  and  the  bar  at  that  time 
than  at  the  present  time,  more  sociability.  Now  the  Ck)urt  comes 
in  at  a  certain  time  from  his  back  room  conected  with  the  court 
house,  where  he  has  disappeared,  and  shuts  himself  up  until  the 
bailiff  announces  his  coming,  when,  I  am  speaking  now  of  Seattle, 
everybody  arises  and  gently  bows  and  the  Judge  takes  his  seat  and 
is  prepared  with  his  judicial  thunder.  We  had  a  lawyer  at  Seattle 
by  the  name  of  Hall.  He  was  the  wit  of  the  bar.  He  possessed 
two  abilities.  The  ability  to  utter  the  most  witty  expressions,  and 
also  the  ability,  I  will  say  the  "absorbing"  ability,  which  was  his 
great  weakness.  The  fact  I  am  about  to  illustrate  now  is  personal 
with  myself,  while  I  was  at  Port  Townsend,  presiding  there.  It  was 
on  the  last  day  of  the  term  when  the  lawyers  were  usually  all  pres- 
ent attending  to  their  records,  that  being  the  time  that  the  Court 
generally  signed  the  final  records  of  the  term.  After  I  thought 
everything  was  through  I  asked  if  any  attorney  had  any  other 
business  to  occupy  my  attention,  when  Mr.  Hall  told  me  that  he  had 
a  motion  that  he  desired  to  have  heard.  I  told  him  I  would  hear 
it.  He  made  an  able  and  finished  argument,  as  he  always  could. 
When  he  got  through  the  other  attorney  arose  to  address  the  Court. 
I  told  him  I  didn't  wish  to  hear  him,  I  said  to  Mr.  Hall,  and  there 
is  where  the  Court  put  its  foot  in  it,  that  the  same  question  that 
he  had  just  so  ably  argued  had  already  been  up  before  my  brother 
Lewis  and  he  had  written  an  opinion  upon  the  subject  which  he  had 
submitted  to  me,  and  his  opinion  exactly  corresponded  or  concurred 
with  my  opinion.  It  was  a  question  of  statutory  construction,  and 
moreover,  says  I,  the  same  question  came  before  Judge  Greene,  and 
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he  has  rendered  an  opinion  upon  the  subject,  and  he  agrees  with  my 
brother  Lewis  and  myself;  now,  I  says,  while  I  am  perfectly  willing 
to  give  you  the  benefit  of  an  exception  if  you  desire  it.  with  we 
three  sitting  as  the  Supreme  Court,  or  that  mutual  admiration  so- 
ciety which  sits  at  Olympia,  to  be  honest  with  you  I  don't  think  you 
will  make  much  by  your  exertion.  It  seemed  to  nonplus  the  man  for 
a  moment  or  two.  He  dropped  his  head  In  meditation.  The  whole 
bar  was  looking  at  him  intently;  finally  he  raised  his  head  slowly 
and  said:  "Your  Honor,  I  believe  I  will  take  the  exception  anyhow; 
the  tenure  of  office  is  very  uncertain  in  this  country."  And  the  boys 
say  that  when  he  got  his  case  heard,  I  presmue  my  brother  here 
(Judge  Turner)  was  on  the  bench  in  the  Supreme  Court,  they  sus- 
tained brother  Hall's  contention. 

One  or  two  other  instances  of  brother  Hall's  wit.  I  used  to  have 
a  little  to  do  with  politics,  but  since  the  lapse  of  years  has  taken 
the  color  out  of  my  hair  I  nave  lost  all  interest,  or  considerable 
interest  at  least,  in  that  direction.  But  upon  this  occasion  of  which 
I  am  about  to  speak,  brother  Hall  was  running  for  Probate  Judge 
in  King  county.  He  was  a  man  of  dissipated  habits,  but  they  were 
periodical.  He  had  been  sober  for  some  two  years,  and  he  was  very 
desirous  that  I  should  go  with  him  over  King  county  where  I  was 
extensively  acquainted,  and  assure  the  farmers  and  the  other 
parties,  according  to  that  new  classification,  that  he  had  indeed 
reformed;  in  other  words  I  was  to  chaperone  him  in  his  campaign. 
I  was  to  make  the  closing  speech,  sort  of  gather  up  the  jeweled 
words  that  had  been  thrown  out  by  the  other  speakers  during  the 
evening,  and  present  them  in  a  concentrated  form  to  the  audience. 
The  first  night  Mr.  Hall  met  the  subject  he  sustained  himself  with 
sach  modesty  and  diffidence  that  it  disappointed  me  very  much.  When 
he  got  through  he  came  to  me  and  said:  "Judge,  how  did  you  like 
that?"  I  said,  "It  won't  do  at  all.  You  must  learn  in  this  election 
what  you  ought  to  have  learned  before,  that  upon  the  Pacific  Coast 
men  believe  in  those  who  believe  in  themselves,  and  if  a  man  has 
no  confidence  in  himself  he  need  not  run  for  office  in  King 
county  at  least"  He  said  he  would  do  better  next  time.  The  next 
night  he  did  do  better.  He  spoke  with  some  confidence  of  his  ability 
to  discharge  the  duties  of  his  office.  When  he  got  through  he  again 
asked  me  how  I  liked  it  I  said,  "That  is  much  better,  Mr.  Hall, 
but  you  want  something  more  than  that,"  and  I  repeated  to  him  the 
maxim  I  Just  sUted  to  you.  "Well,"  he  said,  "I  will  suit  you  tonight." 
Onr  next  meeting  came.  There  was  a  large  audience  and  a  very 
attentive  one.  Hall  was  called  upon.  After  stating  in  a  general  way 
the  duties  of  Probate  Judge,  and  the  fact  that  all  the  real  estate 
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and  personal  property  in  the  county  in  a  period  of  thirty-three 
years  passed  through  Probate  Court,  he  then  looked  out  a  moment 
on  that  audience  and  asked,  "What  kind  of  a  man  do  you  want,  the 
office  being  so  important,  for  Probate  Judge  of  this  county?  In  the 
first  place/'  he  said,  ''you  will  demand  a  fine  clerical  knowledge, 
because  the  Probate  Judge  has  to  keep  his  own  records.  In  the  next 
place,  you  want  a  man  who  is  a  sound  lawyer,  one  deeply  and  pro- 
foundly read  in  the  general  principles  of  the  law,  and  especially 
in  the  principles  of  the  probate  law.  In  the  next  place  you  will 
demand  a  man  of  unimpeachable  reputation  and  character.  Fellow 
citizens,"  he  said,  "1  have  given  you  a  description  of  the  duties  of 
the  office  and  the  qualities  of  the  man  who  should  fill  that  office. 
Look  at  me,  fellow  citizens,  I  am  your  man."  He  got  every  vote 
in  the  precinct.    I  think  I  had  better  quit.     (Cries,  "Go  on.") 

Well,  one  more  illustration  which  is  personal  to  myself  also,  and 
I  have  a  little  delicacy  about  telling  it.  As  I  stated,  Mr.  Hall  had 
not  touched  a  drop  of  liquor  for  two  years  or  over.  The  election 
returns  were  pretty  slow  in  coming  in,  but  finally  it  became  certain 
that  although  very  close,  he  was  elected.  The  vote  in  that  precinct 
saved  him.  That  speech  saved  him.  Well,  I  want  down  town  to  ccm- 
gratulate  him  on  his  success  but  to  my  surprise  and  regret  I  was 
informed  he  was  down  in  a  saloon  of  the  city,  chock  full.  It  was 
a  delicate  situation  for  myself.  I  determined  to  get  him  up  to  his 
office.  I  got  a  friend  to  go  with  me.  We  went  down  to  the  saloon. 
I  persuaded  him  that  a  client  was  waiting  for  him  at  his  office  and 
finally  persuaded  him  to  accompany  me  there.  I  turned  the  key  in 
the  door  and  took  him  ii^to  the  inner  sanctum  and  turned  the  key  in 
that  door  and  put  it  in  my  pocket.  Then  I  commenced  to  make  a 
speech  to  him.  He  was  standing  on  the  fioor  looking  at  me  with  all 
soberness  and  seemed  to  be  an  eloquent  listener.  I  told  him  the  con- 
sequences of  his  acts.  He  had  a  lovely  daughter,  a  bright,  brilliant 
girl,  and  I  knew  that  he  worshipped  her.  I  appealed  to  him  in  the 
name  of  that  daughter  to  reform.  I  exhausted  myself  and  stopped 
speaking.  "Well,"  he  said,  "Judge,  I  have  always  said  that  you  were 
one  of  the  finest  impromptu  speakers  that  ever  was  in  this  state; 
now  if  I  Just  had  a  reporter  here  to  take  down  this  eloquent  speecn 
you  have  just  delivered  to  me  it  would  make  you  immortal;  I  think 
it  deserves  something.  If  you  will  just  come  down  with  me  to  the 
saloon  I  will  treat  to  the  champagne."  I  thank  you  gentlemen  for 
your  attention,  and  ask  pardon  for  detaining  you  so  long. 
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A  DAY  IN  COURT. 


By  Edwaxd  Pruyn,  Ellensburg. 


Hear  ye.  Hear  ye!  the  crier  calls, 
And  silence  on  the  court  room  falls. 
The  noisy  crowds  stop  in  their  walk, 
And  disputants  their  eager  talk. 
EiQuipped  for  keen,  forensic  war 
The  lawyers  cluster  'round  the  bar — 
Brevet  commanders  on  the  heights 
Where  reason  strives  for  human  rights. 
Without  red  battle's  fiery  din 
Substantial  victories  they  win. 
That  give  to  some  as  lasting  fame 
As  ever  crown'd  a  warrior's  name. 
The  Judge  apparel'd  fresh  and  neat, 
With  grace  assumes  the  highest  seat. 
Where,  with  calm  mien  and  dignified. 
He  hears  the  causes  that  are  tried. 
"What  case  is  next?"  he  asks  the  clerk — 
A  solemn  man,  always  at  work — 
Who,  answering  in  monotones, 
Says:  "Sarah  Smith  against  John  Jones." 
The  Judge  looks  up;  to  his  surprise. 
Right  in  the  room,  before  his  eyes. 
Erect  and  tall  an  old  man  stands 
With  cover'd  head  and  folded  hands. 
He  was  an  early  pioneer. 
Who  never  knew  or  dream'd  of  fear: 
In  '52  he  crossed  the  plains. 
With  slowly  moving  wagon  trains. 
His  face  is  toward  the  open  door, 
His  shadow  falls  upon  the  floor; 
Nor  can  his  countenance  be  seen 
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By  court,  or  laughing  crowds  between. 
Bspying  this,  the  Judge  grows  red 
From  shayen  chin  to  broad  forehead, 
And  rising  up  from  where  he  sat 
In  anger  cries  "Take  ofC  that  hat!" 
The  admonition  seems  in  yain, 
"Take  off  that  hat!"  he  shouts  again— 
The  man  remains  unheeding  still 
The  mandates  of  Judicial  will. 
The  bailiffs  now  the  culprit  seek. 
But  useless  'tis  for  them  to  speak, 
For  usual  sounds  he  cannot  hear. 
This  autumn  leaf,  both  deaf  and  sere. 
Without  a  reason  for  delay 
The  old  man  starts  and  walks  away. 
Then  mounts  his  steed — ^the  chase  is  done- 
Perspiring  bailiffs  cease  to  run. 
While  smiles  o'er  many  faces  flit. 
And  sounds  of  laughter  linger  yet. 
The  court  resumes  its  wonted  course. 
Although  the  Judge  is  warm  and  hoarse. 
Twelve  men  now  answer  to  their  names. 
Drawn  from  a  box,  like  children's  games. 
Who  swear  to  well  and  truly  try 
The  issues  that  before  them  lie. 
And  statements  of  the  proofs  are  made. 
By  counsel  for  the  Jury's  aid, 
To  show  why  plaintiff  should  inherit 
And  why  defendant's  cause  has  merit. 
Then  witnesses  the  Jury  face. 
To  tell  their  stories  of  the  case. 
And  there  are  often  heard  to  say, 
Toat  which  they  meant  another  way. 
And   eloquently  counsel  speak 
For  woman,  desolate  and  weak, 
And  picture  well  the  plaintifTs  woes 
And  how  defendant's  rights  arose. 
With   advocate's   consummate   art, 
They  touch   the  reason  and  the  heart. 
By  dexterous  shifting  of  the  scenes 
Where  logic  lives  and  humor  gleams. 
And  all  the  while  the  Court  must  hear 
The  mental  flre- works  fusing  near, 
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But  checks  the  blaze  that  flames  too  bright 

For  safe  and  sure  Judicial  light. 

The  Judge  instructs  the  jury  in 

The  law  of  who  is  next  of  kin. 

And  how  from  certain  words  and  acts 

They  well  may  find  what  are  the  facts. 

Then  after  long  deliberation 

There  comes  the  grave  determination. 

Not  without  doubt,  but  with  great  care. 

The  jury  find  for  the  widow  fair. 

And  Sarah  smiles  in  her  great  joy 

And  hugs  her  little  orphan  boy — 

While  Jones  grows  red  as  a  fire  brand 

And  fails  to  shake  his  lawyer's  hand. 
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Heyburn,  W.  B., 

Wallace,  Idaho 

Heybiirn,  E.  M.     . 

Spokane 

Higgins,  Thomas  B. ,    . 

Spokane 

Hindman,  W.  W., 

Spokane 

Hinkle,  J.  D., 

Spokane 

Hodgdon,  C.  W., 

Hoquiam 

Holland,  George  F.,     . 

Spokane 

Holloway,  C.  K., 

Spokane 

Holt,  R.  S.,       . 

Tacoma 

Hovey,  C.  R., 

Ellen  sburg 

Howe,  James  B., 

Seattle 

Hoyt,  JohnP., 

Seattle 

Hoyt,  Henry  M., 

Spokane 

Hoyt.  Charles  W., 

Spokane 

Hudson,  R.  G., 

Tacoma 

Hughes,  E.  C.         . 

Seattle 

Humphries,  John  E.,    . 

Seattle 

Huneke,  William  A., 

Spokane 

Huntley,  Herbert  B.,    . 

Seattle 

Jacobs,  Orange, 

.       Seattle 

Jacobs,  A.  L.,  . 

Seattle 

Jones,  Richard  S., 

.       Seattle 

Kauffman,  Ralph, 

EUensburg 

Kellam,  A.  G., 

Spokane 

Kennan,   H.   L., 

Spokane 
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Kershaw,  T.  R., 

Whatcom 

Knapp,  Lyman  E., 

Seattle 

Kreider,  E.  G., 

Olympia 

Langford,  F.  E.,    . 

Spokane 

Leehey,  Maurice, 

Seattle 

Lehman,  Robert  B., 

Tacoma 

Leo,  John, 

Tacoma 

Levy,  Aubrey, 

Seattle 

Lueders,  Henry  W., 

Tacoma 

Lewis,  James  Hamilton 

Chicago,  111. 

Linn,  O.  V.,       . 

Olympia 

Lindsley,  J.  B.,       . 

Spokane 

Lund,  Charles  P., 

Spokane 

Lung,  Henry  W. ,  . 

Seattle 

Mattison,  Thomas, 

Tacoma 

McBride,  John  R., 

Spokane 

McClinton,  James  G., 

Port  Angeles 

McCrosky,  R.  L., 

.       Colfax 

Macdonald,  Ernest  C, 

Spokane 

McGilvra,  John  J.,               , 

Seattle 

McGilvra,  O.  C, 

Seattle 

Mendenhall,  Mark  F., 

Spokane 

Merritt,  H.  D., 

Spokane 

Millett,  Byron, 

Olympia 

Million,  E.  C, 

Mt.  Vernon 

Miller,  Eugene, 

Spokane 

Miller,  Fred, 

Spokane 

Mires,  Austin, 

Ellensburg 

Moore,  James  Z,, 

Spokane 

Moore,  William  H., 

Seattle 

Mount,  Wallace, 

Olympia 

Munday,  Charles  F., 

Seattle 

Munter,  Adolph, 

Spokane 

Murray,  Charles  A., 

Spokane 

Myers,  H.  A.  P., 

Davenport 

Nash,  Frank  D.,     . 

Tacoma 

Neagle,  John  L., 

Seattle 
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Neal,  C.  H.,      .         . 

Sprague 

NicBols,  J.  W.  A., 

Tacoma 

Onstine,  Burton  J. 

Spokane 

Palmer,  E.  B.,               '.      .       , 

Seattle 

Parker,  Emmett  N., 

Tacoma 

Parker,  James  H., 

Hoquiam 

Parsons,  Galusha, 

Tacoma 

Peacock,  John  A., 

Spokane 

Peters,  William  A., 

Seattle 

Pickrell.  J.  N., 

Colfax 

Piles,  S.  H., 

Seattle 

Porter,  Nathan  S., 

Olympia 

Post,  Frank  T.,       . 

Spokane 

Prather,  L.  H., 

Spokane 

Preston,  Harold,    . 

Seattle 

Pruyn,  Edward, 

EUensburg 

Quinn,  Patrick  F., 

Spokane 

Reavis,  James  B.,         . 

Tacoma 

Reid,  George  T.,    . 

Tacoma 

Reinhart,  C.  S., 

Olympia 

Remington,  Arthur, 

Tacoma 

Richardson,  William  E., 

,             Spokane 

Roberts,  John  W., 

Seattle 

Robinson,  J.  W.,           , 

Olympia 

Rockwell,  T.  D.,    .       .      . 

Spokane 

Ronald.  J.  T., 

Seattle 

Root,  Milo  A. ,         . 

Seattle 

Ross,  E.  W.,     . 

Olympia 

Rowell,  Fred.  Rice, 

Seattle 

Rudkin,  Frank  H.,       . 

North  Yakima 

Saunders,  Wirt  W., 

Spokane 

Scott,  W.  D.,    .             .             . 

Spokane 

Shackleford,  John  A.,         . 

Tacoma 

Shaffer,  C.  Will, 

Olympia 

Shank,  Corwin  S.,              : 

Seattle 

Sharpstein,  W.  C, 

San  Francisco 

Sheeks,  Ben., 

Aberdeen 
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Shepard,  Chas.  E.,        . 

Seattle 

Shepard,  Thomas  R., 

Seattle 

Shine,  P.  C,      . 

Spokane 

Shippen,  Joseph,    . 

Seattle 

Slauson,  Howard  B.,     . 

Seattle 

Slemmons,  A.  L., 

Ellensburg 

Smith,  Eben,     . 

Seattle 

Smith,  Del  Gary,    . 

Spokane 

Smith,  Winfield  R.,       . 

Seattle 

Snell,  Bertha  M., 

Tacoma 

Snell,  Marshall  K.,       . 

Tacoma 

Snell,  W.  H., 

Tacoma 

Southard,  Frank  S.,      . 

Seattle 

Squire,  Watson  C, 

Seattle 

Staser,  C,          . 

Ritzville 

Stern,  Samuel  R. ,  . 

Spokane 

Stewart,  James, 

Port  Angeles 

Stiles,  T.  L., 

Tacoma 

Stoll,  W.  T.,     . 

Spokane 

Stnive,  Henry  G., 

Seattle 

Tallman,  Boyd  J., 

Seattle 

Taylor,  E.  Win.,    . 

Spokane 

Teats,  Govnor, 

Tacoma 

Thayer,  W.  J.,        . 

Spokane 

Thompson,  Will  H.,     . 

,     Seattle 

Tolman,  Warren  W.,         . 

Spokane 

Town,  Ira  A.,    . 

Tacoma 

Townsend;  W.  F. 

Spokane 

Turner,  George, 

Spokane 

Voorhees,  C.  S.,     . 

Spokane 

Voorhees,  Reese  H.,     . 

Spokane 

Wakefield,  W.  J.  C, 

Spokane 

Walker,  George  H.,      . 

Seattle 

Wall,  J.  P.,             .             .             . 

Ballard 

Warburton,  S., 

Tacoma 

Warren,  W.  T.,      . 

Wilbur 

Warner,  Clyde  v., 

Ellensburg 
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Waugh,  J.  C, 
Weir,  Allen, 
WeUs,  S.  A.. 
Welsh,  W.  J., 
Wheeler,  L.  H.,     . 
Whited,  Kirk, 
WhitsoD,  Edward, 
Wickershazn,  James, 
Wiley,  Charles  L., 
Wilhelm,  Honor  L., 
Williams,  James  A., 
Williams,  Louis, 
Winfree,  W.  H.,    . 
Zent,  W.  W.,    . 


Mt.  Vernon 

Olyorpia 

Spokane 

Roslyn 

Seattle 

Wenatchee 

North  Yakima 

Circle  City,  Alaska 

Seattle 

Seattle 

Spokane 

Seattle 

Spokane 

Ritzville 


MEMBERS  IN  ATTENDANCE 


ON   THE 


FIFTEENTH    ANNUAL    SESSION 


Ballard.— Wall,  J.  P. 
Davenport. — Caton,  N.  T. 

ELLENSBURG. 

Mires,  Austin  Warner,  Clyde  V. 

Everett. — Brownell,  F.  H. 
North  Yakima. — Whitson,  Edward. 
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OLYMPIA. 

Kreider,  Eugene  G. 

Linn,  Oliver  V. 
PoMEROY. — Gose,  M.  F. 
PuYALLUP. — Blackburn,  H,  H. 


Porter,  Nathan  S. 
Shaffer,  C.  Will 


SEATTLE. 

Ballinger,  R.  A. 
Battle,  Alfred 
Bronson,  Ira 
Brown,  L.  Frank 
Burke,  Thomas 
Condon,  John  T. 
Emmons,  R.  W. 
Gilliam,  Mitchell 
Gowan,  Richard 
Hanford,  C.  H. 
Hartman,  John  P. 
Hughes,  E.  C. 
Jacobs,  Orai^e 

Spokane. — Macdonald,  Ernest  C. 


TACOMA. 


Abbott,  T.  O. 
Bates,  Charles  O. 
Bedford,  Charles 
Cass,  J.  P. 
Clifiord,  M.  L. 
Crowley,  D.  J. 
Fogg,  George  W. 
Griffin,  C.  E. 
Griggs,  Herbert  S. 
Grosscup,  B.  S. 
Harris,  James  M. 
Harris,  W.  H. 
Heuston,  B.  F. 
Holt,  R.  S. 


Levy,  Aubrey 
Lung,  Henry  W. 
McGilvra,  J.  J. 
Piles,  Samuel  H. 
Preston,  Harold 
Ronald,  J.  T. 
Root,  M.  A. 
Rowell,  Fred  Rice 
Shippen,  Joseph 
Smith,  Winfield 
Squire,  Watson  C. 
Wiley,  Charles  L. 


Hudson,  R.  G. 
Leo,  John 
Lueders,  Henry  W. 
Mattison,  Thomas 
Nash,  Frank  D. 
Parker,  Emmett  N. 
Reid,  George  T. 
Shackleford,  John  A. 
Snell,  Bertha  M. 
Snell,  W.  H. 
Stiles,  T.  L. 
Teats,  Govnor 
Town,  Ira  A. 
Warburton,  S. 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION. 


13 


NEW   MEMBERS   ELECTED  1003- 


Ballard.— Wall,  J.   P. 
Olympia. — Shaffer,  C.  Will. 


PORT   ANGELES. 


Clementson,  Geo.  H. 

SEATTLE. 

Brown,  L.  Frank 
Emmons.  R.  W. 
Levy,  Aubrey 
Spokane. — Macdonald,  Ernest  C. 


TACOMA. 


Bedford,  Chas. 
Clifford,  Miles  L. 
Griffin,  C.  E. 
Grosscup,  B.  S. 
Heuston,  B.  F. 


Stewart,  James 

Palmer,  E.  B. 
Squire,  Watson  C. 
Wiley,  Charles  L. 


Leo,  John 
Nash,  Frank  D. 
Parker,  Emmett  N. 
Snell,  W.  H. 
Teats,  Govnor 
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PROCEEDINGS. 


TACOMA,  Aug.  25,  1903. 

The  Washington  8tate  Bar  Association  met  in  annual  ses- 
sion in  the  City  of  Tacoma,  in  the  United  States  Court  Room, 
and  was  called  to  order  by  the  President  at  2  o'clock  P.  M. 

There  were  present  R  G.  Hudson,  President;  Edward  Whit- 
son,  Third  Vice-preeident;  Nathan  S.  Porter,  Treasurer; 
Eagene  G.  Kreider,  Secretary,  and  a  quorum  of  members. 

The  President :  The  first  thing  in  order  will  be  the  reading 
of  the  minutes  of  the  last  seemon. 

Mr.  Porter:  Inasmuoh  as  the  proceedings  have  been  printed 
and  pretty  generally  circulated,  I  move  the  reading  of  the 
nilnntes  be  dispensed  with.  Whereupon  the  motion  was  put 
to  vote  and  motion  carried. 

Opening  address  by  Mr.  R.  G.  Hudson,  President.  (See 
appendix.) 

The  President :  The  next  will  be  the  report  of  the  Execu- 
tive Committee. 

Report  read  by  the  Secretary  as  follows: 

REPORT  uF  BXBCTJTIVB  COMMITTEE. 

The  Executive  Committee  of  the  Washington  State  Bar  Association 
met  in  T&coma  at  10  o'clock  A.  M.,  at  the  office  of  the  president,  R.  G. 
Hudson.  There  were  present  President  Hudson,  Secretary  Kreider, 
and  Vice-President  Peters. 

The  program  for  the  15th  annual  session  to  be  neld  August  25-27, 
1903,  in  the  City  of  Tacoma,  was  made  up  as  follows: 

President's  address — R.  G.  Hudson,  Tacoma. 

Life  and  Chcuracter  of  John  B.  Allen — Thomas  Burke,  Seattle. 

Street  Assessments — F.  D.  Nash,  Tacoma. 

Some  Pioneer  Judges  I  Have  Known — N.  T.  Caton,  Davenport 

A  Theory  of  Legal  Obligation— J.  T.  Condon,  Seattle. 
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The;  taxation  of  Franchises— J.  B.  Reavis,  Tacoma. 

lX!o]VAe  and  Abuse  of  the  Labor  iJnicm— L.  Frank  Brown,  of  Seattle. 
*  iMie  Secretary  was  Instructed  to  select  lawyers  in  the  different  cities 
\oi  the  state,  who  should  be  requested  to  solicit  new  members  in  their 
stapective  localities. 

On  vote  of  the  committee,  the  application  of  L.  Frank  Brown,  of 
Seattle,  for  membership  was  considered,  and  he  was  duly  elected  to 
membership  in  the  association. 

There  oelng  no  further  business,  the  committee  adjourned. 

EX  G.  KRMDETR,  Secretary. 

The  President:  What  will  we  do  with  the  report,  gentlemen? 
There  being  no  objection  the  report  will  be  received  and  filed. 

The  President:  The  next  thing  in  order  will  be  the  Secre- 
tary's report. 

Report  read  to  the  Association  as  follows: 

SECRETARY'S  ANNUAL  REPORT. 

OLYMPIA,  Wash.,  Aug.  1.  1903. 
To  the  President  and  Members  of  the  Washington  State  Bar  Associa- 
tion: 

Gentlemen:  I  have  the  honor  to  submit  my  annual  report  as  Secre- 
tary for  the  year  ending  August  1,  li»o3,  as  follows: 

Number  of  members  as  per  last  report 209 

Number  Joined  since  last  report ; 9  218 

Number  dropped  for  non-payment  of  dues 1 

Number  removed  from  state 2 

Number    died 3  6 

Present   membership 212 

Cash  received  from  11  admission  fees $    55 

Cash  received  from  dues 109 

Cash  paid  treasurer |164 

Respectfully  submitted, 

E.  G.  KREIDER,  Secretary. 

OLYMPIA,  Wash.,  August  25,  1903. 
To  the  Washington  State  Bar  Association: 

Gentlemen:  I  have  the  honor  to  submit  for  your  consideration  my 
annual  report  as  follows: 
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The  President:  This  report  will  be  receiyed  and  placed  on 
file  if  there  are  no  objections. 
Mr.  Hudson :    Next  is  the  report  of  the  Treasurer. 
Treasurer's  report  read  as  follows: 

RECBIPTS. 

1902. 

Aug.    5,  To  balance  as  per  last  report ^  326  99 

Aug.  13,  To  received  from  E.  G.  Kreider,  Sec 40  00 

1903. 

Feb.    1,  To  received  from  B.  G.  Kreider,  Sec 23  00 

May    4,  To  received  from  E.  G.  Kreider,  Sec 21  00 

Aug.    1,  To  received  from  E.  G.  Kreider,  Sec 80  00 


$  490  99 

EXPENDITURES. 

1902. 

Aug,  13,  By  paid  warrant  No.   25 $    75  00 

Oct    6,  By  paid  warrant  No.  26 159  95 

1903. 
May  27,  By  paid  warrant  No.  27 13  00 

.1  248  35 

Aug.  25,  Balance  cash  on  hand $  242  64 

Respectfully  submitted 

NATHAN  S.  P0RTE3R,  Treasurer. 

The  reix)rt  was  received  and  placed  on  file. 

The  President:  The  next  matter  on  the  program  is  an 
address  by  Hon.  Thomas  Burke,  of  Seattle. 

The  Hon.  Thomas  Burke  then  delivered  an  extemporaneous 
address  upon  "The  Life  and  Character  of  John  B.  Allen." 
(See  appendix.) 

President:  The  next  is  a  list  of  applicants  to  be  voted  on 
for  membership. 

The  applications  of  the  following  named  attorneys  were 
submitted  to  the  Association  for  action:  0.  Will  Shaffer,  of 
Olympia;  James  Stewart  and  George  H.  Olementson,  of  Port 
Angeles;  Watson  C.  Squire,  of  Seattle;  C.  E.  Griffin,  Prank 
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D.  Nash,  Govnor  Teats,  M.  L.  Clifford,  Charles  Bedford  and 
John  Leo,  of  Tacoma. 

Mr.  Cass:  I  move  that  the  rules  be  suspended  and  that  the 
Secretary  cast  the  ballot  of  the  Association  for  the  name* 
just  read  as  members  of  the  Association. 

Motion  carried  and  the  applicants  declared  duly  elected. 

Recess  taken  until  10  o'clock  A.  M.,  Wednesday,  August 
26th. 
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SECOND  DAY. 


MORNING  SESSION. 

Wednesday,  Aug.  26,  1903. 

President:    The  first  thing  will  be  the  report  of  the  Com- 
mittee on  Jnrisprudence  and  Law  Reform. 
Report  read  as  follows: 

COMMITTEE  REPORT. 

Mr.    President   and    Members    of   the   Washington    State   Bar   Asso- 
ciation. 

Gentlemen:  On  behalf  of  your  Committee  on  Jurisprudence  and  Law 
Reform,  I  beg  to  report  tnat  as  usual  geographical,  proiessional  and 
financial  considerations  have  made  a  meeting  of  the  members  of  the 
committee  Impossible.  We  have  exchanged  ideas,  however,  largely 
based  upon  the  imfortunate  personal  experiences  of  the  various  members 
of  the  committee  in  their  law  practice;  and  as  the  natural  result  we 
beg  to  report  that  we  are  all  convinced,  as  one  of  the  members  puts 
it,  "That  tae  laws  of  this  state,  both  the  statute  and  the  case  law,  are 
as  much  the  result  of  patch  work  as  is  a  crazy  quilt." 

Owing  to  a  feeling  of  delicacy  for  the  members  of  the  Supreme 
Court  who  are  our  personal  friends,  and  from  whom  we  are  obliged 
to  ask  a  considerate  and  oftentimes  a  friendly  hearing,  we  do  not 
care  to  specify  the  reforms  necessary  in  the  case  law  except  to  remind 
you  that  an  examination  of  the  decisions  of  our  Supreme  Court  with 
reference  to  the  manner  in  which  statutes  may  be  legally  amended 
will  convince  the  most  skeptical  that  our  supreme  court  are  them- 
seles  determined  to  reform  and  systemize  the  case  law  even  though  they 
turn  somersaults  and  break  their  backs  in  doing  it. 

As  to  the  statute  law,  the  committee  are  of  the  unanimous  opinion 
that  no  great  good  can  be  accomplished  except  through  a  complete 
codlflcation  of  the  laws.  This  would  be  a  work  of  stupendous  magni- 
tude and  would  require  more  time  to  even  outline  than  any  one  of 
the  humble  bread  winners  who  are  members  of  the  committee  could 
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devote.  Some  suggestions,  however,  have  been  received  from  mem- 
bers of  the  committee  and  other  members  of  the  association  and  I 
diall  give  those  to  you  in  practically  their  original  packages  and 
unadulterated  doses,  and  trust  they  may  result  in  enough  disturbance 
to  provoke  some  discussion. 

First  We  renew  the  recommendations  of  the  committee  for  1902 
for  an  amendment  to  Section  3,  Article  4,  of  the  State  Ck)nstitution 
so  aa  to  provide  for  the  separate  election  of  Supreme  Court  Judges 
and  for  the  term  of  eight  years  (with  the  right  of  the  Legislature  to 
enlarge  that  term).  The  terms  of  the  members  of  the  Supreme 
Bench  to  be  so  fixed  that  the  elections  shall  held  every  four  years. 

Second.  We  renew  the  recommendations  of  the  committee  for  190- 
for  an  amendment  to  Section  5,  of  Article  4,  of  the  State  CtonsUtution 
providing  for  the  election  of  Superior  Court  Judges  to  be  held 
throughout  the  State  at  the  same  time  that  the  election  for  Judges 
of  the  Supreme  Court  is  held  and  for  terms  of  four  years,  (with  the 
right  of  the  Legislature  to  enlarge  that  term.) 

Third.  We  recommend  such  changes  in  the  probate  law  as  will 
permit  the  closing  of  an  estate  in  less  than  one  year,  and  such  further 
changes  as  will  materially  reduce,  the  expenses  connected  with  the 
handling  of  small  estates.  We  regret  that  we  have  not  preparea  a  bill 
or  bills  that  would  accomplish  the  purposes  suggested,  but  we  think 
this  matter  should  be  approved  of  by  the  association  and  referred  to 
some  competent  member  or  members  to  prepare  the  necessary  bills  and 
have  them  indorsed  at  the  next  session  of  the  Legislature. 

Fourth.  We  recommend  the  amendment  of  the  probate  law  so  as  to 
enlarge  the  powers  and  more  accurately  define  the  duties  of  a  partner- 
ship administrator  and  partnership  administration,  especially  as  to 
real  estate. 

Fifth.  We  recommend  a  change  in  corporation  laws  so  as  to  permit 
domestic  corporations  to  acquire,  vote  and  dispose  of  stock  in  other 
corporations  as  fully  as  private  individuals  may  under  the  laws;  so 
that  this  State  may  be  in  line  on  that  subject  with  the  progressive 
states  throughout  the  east.  We  believe  that  all  possible  safeguards 
should  be  maintained  to  prevent  the  oppression  of  the  people  by 
vicious  trusts  or  by  monopolies,  but  we  are  satisfied  that  that  can  be 
done  by  general  laws  applicable  to  all  classes  of  persons  and  cor- 
porations;  and  that,  conceding  that  that  protection  is  to  be  given,  the 
tendency  of  today  is  to  give  every  facility  to  combination.  We  beileve 
that  our  laws  should  not  be  so  insular,  so  vicious  or  so  adverse  to  the 
progressive  tendency  of  the  age  that  our  home  capital  should  seek 
the  protection  and  powers  given  them  by  incorporating  under  foreign 
laws  rather  than  under  the  laws  of  the  State. 
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Sixth.  We  recommend  the  passage  of  a  law  that  will  enable  the 
State  officials  to  wipe  off  the  books  of  the  State  the  accumulated  fines 
and  penalties  coyering  the  license  fees  of  insolvent  and  defunct  corpora- 
tions which  have  not  sufficient  assets  to  Justify  even  a  law  clerk  in 
taking  the  necessary  steps  to  dissolve  it  We  believe  the  State  affairs 
ought  to  be  administered  in  this  respect  on  the  same  plan  that  a  busi- 
ness concern  would  be  administered  and  that  some  means  should  be 
adopted  to  charge  off  the  worthless  assets. 

I  trust  that  it  is  not  necessary  to  state  that  the  recommendations 
contained  in  this  report  do  not  express  the  individual  sentiments  of  any 
one  member  or  all  members.  They  are  suggestions  which  have  come 
to  me  from  various  members  of  the  committee  or  of  the  association, 
and  I  present  them  to  you  with  the  hope  that  they  may  give  rise  to 
some  discussion,  and  with  the  further  hope  that  some  steps  may  be 
taken  to  crystalize  whatever  is  the  general  sentiment  of  the  associa- 
tion upon  these  subjects  by  the  passage  of  necessary  laws. 

H.  S.  GRIGGS, 
Chairman  of  Committee. 

President:  6entlem€;ji,  if  there  are  any  snggeBtions  to  put 
in  here,  I  would  like  to  hear  it  discussed  if  any  of  the  members 
feel  like  doing  so.  This  report  is  supposed  to  be  open  for 
discussion.  The  first  is:  Election  of  supreme  court  judges, 
etc.;  the  second  is  with  reference  to  the  superior  judges,  etc. 

Mr.  Town:  That  recommendation  seems  to  have  come  before 
this  Association  the  second  time  this  year,  and  for  the  purpose 
of  getting  an  expression  upon  it,  I  move  you  the  first  recom- 
mendation be  not  indorsed  by  the  Association.  ^ 

President :    Any  second  to  that  motion? 

Mr.  Bedford :  Mr.  President,  I  second  it  for  the  purpose  of 
getting  it  before  the  Association. 

President:  The  motion  is  seconded  in  a  left-hand  way,  so 
we  would  like  to  hear  from  Mr.  Town  in  support  of  the  motion. 

Mr.  Town:  Mr.  President,  I  think  I  prefer  to  hear  from 
somebody  else  first  against  it;  what  particular  reasons  there 
are  for  the  recommendation.  The  principal  suggestion  I 
wovbld  make  at  this  time  is:  I,  for  one,  have  sufficient  con- 
fidence in  the  wisdom  and  integrity  of  the  people  to  submit 
the  question  of  the  judiciary,  as  other  questions,  to  the  people 
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at  a  gesneral  election,  and  take  chances  on  the  proposition. 
It  seems  to  me  we  have  had  no  particular  grievance  befone  us 
in  regard  to  the  elections  as  thiey  have  been  carried  on,  for  a 
young  state,  and  the  work  of  our  supreme  court  and  our 
superior  courts  have  been,  of  course,  largely  a  pioneer  work, 
and  on  the  whole  I  think  the  courts  have  been  doing  very  wedl, 
and  I  think  we  have  a  representative  court,  and  thinking  that 
way  I  see  no  reason  why  we  shall  expect  to  improve  it  by  this 
new  method  of  electing  judges.  It  strikes  me  the  better  pro- 
position would  be  for  this  Association  to  indorse  the  recom- 
mendation and  x>erhap8  take  active  steps,  so  that  the  people 
may  express  themselves  on  any  and  every  candidate  without 
first  being  forestalled  by  machine  politics.  I  think  that  would 
come  nearer  reaching  the  desired  end  than  the  method  pro- 
posed by  this  suggestion. 

Mr.  Stiles:  Mr.  President,  I  would  move  that  a  motion  to 
indorse  the  recommendation  be  made  a  substitute  for  the 
first  motion.  Last  year  this  matter  was  discussed  and  some 
gentlemen  from  Spokane  came  to  the  Association  meeting 
strongly  imbued  with  the  idea.  Their  proposition  was  to  nomi- 
nate all  the  judges  by  petition,  requiring  one  thousand  electors 
for  a  judge  of  the  supreme  bench  and  two  hundred  and  fifty 
for  a  candidate  for  the  superior  bench.  There  was  an  oppoei- 
tion  to  the  proposition  and  they  sort  of  compromised  with  an 
arrangement  by  which  the  Association  could  recommend  that 
there  be  a  separate  election,  if  they  deemed  it  advisable,  to 
keep  the  nomination  from  the  political  parties,  but  not  to 
provide  for  a  separate  election.  Now  we  all  know,  I  think, 
it  is  a  common  idea  that  the  nomination  of  judges,  both 
supreme  and  superior,  is  always  of  last  consideration  in  a 
convention,  and  we  think  it  is  most  important,  and  we  do  not 
like  the  idea  of  having  nominations  of  that  kind  subject  to 
common  politics.  This  matter  went  to  the  legislature  last 
winter,  but  what  occurred  there  I  am  not  familiar  with. 

Mr.  York:    Mr.  President,  regarding  the  proposition  in  the 
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last  l^slature,  the  bill  was  called  before  the  committee  I 
think  (me  Bessian,  bnt  the  matter  was  not  gone  into  very 
fully  and  met  disapproval  by  a  number  of  the  committee,  and 
my  recollection  is  to  some  extent  it  was  laid  aside;  bat  it 
seemed  quite  a  number  of  the  leading  members  of  the  com- 
mittee were  in  some  measure  opposed  to  the  measure.  The 
result  was  the  actions  desired  were  not  taken. 

Mr.  Caton:  Mr.  Chairman,  for  a  great  many  years  I  have 
favored  this  idea;  it  is  well  known  to  every  member  of  this 
Association  that  so  far  as  the  legal  practitioner  is  concerned 
he  cares  nothing  about  politics;  this  is  not  so  certain  where 
we  are  dependent  upon  filling  the  bench  by  machine  politics. 
Generally  the  nomination  of  judges  takes  place  after  all  the 
other  business  has  been  concluded,  and  the  result  is  the  atten- 
tion is  not  paid  by  those  composing  the  various  county 
delegates  in  the  selection  of  a  man  by  them  as  their  candidate 
for  judge.  And  agaiq,  when  one  is  nominated,  the  first  thing 
of  that  particular  party  is  to  stand  by  their  nominee,  and  I 
have  always  favored,  if  it  be  possible,  to  remove  the  judge- 
ships^ so  to  speak,  as  far  from  partisan  politics  as  possible. 

Mr.  Cushman:  I  would  oppose  the  adoption  of  the  recom- 
mendation in  its  present  form,  the  recommendation  of  author- 
ity to  lengthen  the  term  of  the  supreme  judges;  it  is  my  idea 
that  the  executive,  judiciary  and  legislative  branches  of  a. 
government  be  kept  separate,  and  if  there  is  any  officer  whose 
term  shoulu  be  fixed  in  the  constitution,  it  is  the  judges.  I 
w^ould  not  favor  it  in  its  present  form. 

Mr.  Condon:  Mr.  Chairman,  I  have  in  mind  one  or  more 
illustrations  in  regard  to  this  matter:  A  gentleman  came  to 
the  state  convention,  and  found  himself  as  a  result  of  political 
deals  a  candidate  for  the  supreme  bench  when  nominations 
for  that  position  was  reached;  he  did  not  want  to  be  a  candi- 
date for  it,  but  came  there  to  be  a  candidate  for  lieutenant- 
governor,  and  found  himself  a  candidate  for  the  supreme 
bench,  although  he  may  have  been  eminently  qualified  for  it. 
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I  have  in  mind  also  in  King  county,  when  a  man  goes  into  a 
convention  as  a  candidate  for  the  superior  bench,  he  has  to 
get  in  the  midcrt  of  the  convention;  that  iB  onr  experience  in 
King  county.  They  have  certain  friends  to  manipulate  things 
for  them,  and  we  find  that  friende  of  the  court  are  arrayed 
for  and  against  each  other.  Now,  if  it  is  equally  true  as  to 
the  state,  it  would  seem  a  very  strong  argument  in  favor  of 
taking  the  judgeship  out  of  politics. 

Mr.  Porter:  Mr.  President,  In  regard  to  this  matter  of 
judges  being  nominated  by  political  parties,  Judge  Caton  has 
certainly  exemplified  it.  Here  is  the  question:  Now,  certain 
political  rings,  and  there  will  always  be  such  in  towns,  and  if 
they  can  secure  a  majority  so  as  to  manipulate  the  primary 
meetings  and  get  their  particular  friends  into  office,  it  makes 
no  difference  to  them.  Now,  then,  let  us  suppose  a  convention 
meets  and  they  have  a  regular  ticket  put  up  before  the  con- 
vention. Now  a  candidate  or  a  man  on  the  opposite  ticket 
may  be  eminently  fit  for  the  place,  and  the  Other  not  fitted  for 
it  at  all;  their  friend  will  be  put  up  and  they  will  say,  I  am 
not  going  to  scratch  my  ticket ;  I  will  vote  my  ticket.  I  think 
if  there  is  anything  should  be  removed  from  i)olitic8,  it  cer 
tainly  should  be  the  judges  upon  the  bench,  and  I  think  they 
should  be  removed  entirely  from  politics.  We  well  know 
that  when  a  man  gets  nominated  on  a  party  ticket,  that  party 
is  going  to  stay  by  him,  whether  he  is  qualified  or  not.  Let 
lis  keep  the  judiciary  entirely  from  politics  and  let  it  be  so 
understood  that  politics  enter  into  it  in  no  way  or  manner, 
and  when  that  is  done  we  will  have  those  men  who  are  versed 
in  the  law  and  will  do  justice.  There  isn't  any  doubt  but  what 
the  legislature  is  manipulated  through  politics,  and  if  the 
legislature  is  allowed  to  suggest,  or  extend  the  terms  of  the 
judges,  it  is  questionable  if  they  would  not  bring  them  into 
politics.  I  think  it  would  probably  aid  in  this  matter  not  to 
permit  the  legislature  to  handle  it  at  all.  This  proposition  of 
removing  the  judiciary  from  political  parties,  I  think,  is  a 
step  in  the  right  direction. 
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Mr.  Town:    Mr.  Charman,  I,  of  course,  know  this  Associa- 
tion iB  very  much  opposed  to  carrying  the  motion  as  made. 
I  was  not  at  the  meeting  of  the  Association  last  year,  hence 
know   nothing  about  the  argument  made  in  favor  of  this 
proposition  at  that  time,  but  so  far  I  am  ready  to  say  I 
have  beard  no  argument  this  morning  convincing  upon  it.    I 
do  not  understand  the  resolution  is  one  that  is  to  take  the 
election  of  the  judiciary   from    politics;    it  is  simply  that  a 
different  political  mode,  or  different  kind  be  provided  for 
the    election.     I    have    never    seen    yet    when    opportunity 
offered  for  a  man  to  get  an  office  in   this  state,   whether 
county    or    district,    but    what    it    savored    more    or    less 
of   politics.    The  fact  that  a  judge   will   be   elected   when 
the  governor  is  not  is  not  removing  it  from-  politics.     A 
Democratic  candidate  has  as  good  a  right  .to  aspire  for  the 
position  as  a  Republican,  and  I  don't  know  that  by  putting  a 
man  on  the  bench  he  is  neither;  hence  his  political  affiliations 
and  his  political  friends  push  him  to  the  fullest  extent.     Of 
course  he  will  not  be  subject,  perhaps,  to  this  sort  of  political 
pot  that  gets  boiling  without  any  consideration  of  the  people 
of  the  convention — that,  of  course,  is  to  be  despised  every- 
where— ^but  it  seems  to  me  we  ought  to  purify  the  conven- 
tions.   We  ought  to  commence  the  other  way  to  purify  the 
convention,  or  something  of  that  kind.    The  suggestion  made 
by  some  one  in  regard  to  putting  in  incompetent  men,  etc., 
it  seems  to  me,  is  of  no  force.    You  take  our  own  history  here, 
that  is  of  our  country,  the  only  political  decision  we  have  heard 
about  recently  was  the  decision  of  our  highest  court  of  the 
land,  and  that  is  made  up  by  appointment,  in  regard  to  the 
constitution,  I  believe  in  regard  to  its  following  the  flag,  or 
the  rights  of  our  acquired  possessions.    It  seems  to  me  there 
isn't  sufficient  reason  for  taking  this  out  of  the  regular  line  of 
elections  and  creating  a  new  line. 

The  substitute  amendment  to  the  effect  that  the  Associa- 
tion indorse  the  recommendation  of  the  committee  in  regard 
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to  the  election  of  supreme  and  superior  court  judges  being  put 
to  vote,  was  declared  carried. 

Mr.  Cushman:  I  would  support  Judge  Town's  position  for 
one  reason:  By  the  adoption  of  the  resolution  originally 
proposed  we  tacitly  admit  that  everything  is  going  to  suffer, 
and  that  the  political  conventions  are  so  arranged  we  cannot 
get  good  men,  and  we  have  got  to  save  something  and  therefore 
will  try  and  save  the  judges. 

On  motion  of  Mr.  Oushman  the  recommendation  of  the  com- 
mittee, respecting  the  proposed  power  of  the  legislature  in 
the  matter  of  lengthening  terms  of  judges,  was  stricken  out. 

President:  There  are  a  number  of  other  recommendations 
here,  and  I  think  perhaps  we  had  better  take  them  up  later^ 
and  go  ahead  with  the  papers  for  the  present.  If  there  is  no 
objection  I  will  take  this  course.  We  have  a  paper  by  F.  D. 
Nash;  subject,  "Street  Assessments." 

Paper  read  by  F.  D.  Nash.    (See  appendix.) 

President:  Gentlemen,  this  paper  is  open  for  discussion. 
If  there  are  no  remarks,  the  next  thing  in  order  will  be  the 
report  of  the  Committee  on  Judicial  Administration  and 
Remedial  Pix>cedure.  I  think,  if  agreeable  to  the  meeting,  we 
will  have  the  next  paper  in  the  forenoon.  If  there  is  no 
objection  we  will  have  Mr.  Condon's  paper;  subject,  "A  Theory 
of  Legal  Obligation." 

Paper  read  by  John  T.  Condon.    (See  appendix.) 

President:  Are  there  any  remarks  on  this  subject?  NV(- 
will  now  take  up  the  report  of  the  Committee  on  Judicial 
Administration  and  Remedial  Procedure. 

Report  read  by  the  Secretary  as  follows: 

To  the  Honorable  President  and  Members  of  the  Washington  State 

Bar  ABSociation: 

Gentlemen:  On  behalf  of  your  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure,  the  writer,  as  the  designated  chairman 
of  that  committee,  herewith  submits  the  following.  The  members  of 
your  committee  reside  at  places  in  the  state  remote  from  each  other, 
and  the  duty  of  preparing  a  report  was  neglected  by  the  writer  until  it 
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was  too  late  to  correspond  with  other  members  of  the  committee  and 
procure  their  views  by  return  mail,  to  be  embodied  in  a  report.  I 
li&Ye,  therefore,  prepared  this  as  a  personal  statement  of  the  writer  and 
haye  forwarded  it  to  members  of  the  committee^  asking  them  severally 
to  concur  or  duly  dissent  and  add  any  suggestions  or  recommendations 
which  may  occur  to  them  as  proper  to  make  at  this  time. 

The  scope  of  the  subject  matter  referred  to  this  committee  seems  to 
relate  to  remedial  procedure  or  the  methods  of  Judicial  administration. 
Oar  state  is  still  young  and  our  procedure  may  not  in  some  particulars 
be  of  the  most  satisfactory  character.  But,  Judging  from  expressions 
which  the  writer  has  frequently  heard  from  members  of  the  bar 
throughout  the  State,  it  would  seem  that  the  consensus  of  opinion 
may  favor  established  methods  which  are  well  understood  by  both 
bench  and  bar.  It  seems  to  be  a  prevailing  sentiment  that  methods 
which  are  wdi  established  may  be  preferable  to  the  interruption  which 
would  follow  from  sudden  or  radical  changes.  It  does  not  follow  that 
the  members  of  the  bar  of  this  State  are  not  progressive  men,  or  that 
they  do  not  approve  keeping  abreast  with  the  age,  and  with  the  trend 
of  experience  and  events.  But  the  force  of  precedent  and  long-used 
methods  is  so  much  revered  by  the  legal  profession  that  proposd 
departure  therefrom  is  generally  regarded  with  conservatism.  Doubt- 
less each  member  of  the  bar  could  suggest  changes  which  to  him  seem 
desirable,  while  others  would  find  objections  thereto.  It  is  true  this 
should  not  prevent  intelligent  efforts  from  time  to  time  to  effect  such 
modifications  as  may  clearly  appear  to  be  in  the  interest  of  both  the 
bar  and  litigants;  but  at  this  time  the  writer,  as  one  member  of  the 
committee,  has  no  recommendations  to  make. 

Respectfully  submitted. 

HIRAM  B.  HADLBY, 

Chairman   of   Committee   on    Judicial    Administration    and    Remedial 

Procedure. 
Hon.  tL.  R  Hadley,  Chairman. 

Dear  Sir:  I  take  pleasure  in  sending  you  my  entire  concurrence 
in  the  report  you  propose  as  per  copy  received. 

Yours  very  truly, 

FRANK  ALLYN. 

I  concur  in  tne  foregoing  report,  or  the  views  of  Judge  Hadley.  It 
seems  to  me  that  certainty  and  settled  procedure  are  of  very  great 
value,  not  only  to  the  practitioner,  but  to  the  public  at  large.  Beyond 
question  the  greatest  evil  today  in  connection  with  our  Jurisprudence 
are  the  unnecessary  and  continual  changes  made  in  the  laws.  The 
imcertalnty  introduced  into  the  laws  of  the  stau>  every  two  years  is 
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a  source  of  some  of  the  heaviest  losses  and  greatest  annoyances  which 
the  people  of  the  state  have  to  contend  with  in  their  business  affairs. 

THOMAS  B.  HARDIN, 
Member  of  the  Committee. 

As  a  member  of  the  Committee  on  Judicial  Administration  and 
Remedial  Procedure,  I  quite  agree  with  tne  spirit  of  the  report  of  the 
chairman. 

We  need  "established  methods  which  are  well  understood  by  botd 
bench  and  bar." 

If  any  legislation  is  had  on  ^ae  subject  referred  to  this  committee, 
it  should  be  for  the  purpose  of  making  definite  and  certain  that  which 
has  been  made  indefinite  and  uncertain  by  confusing  and  conflicting 
decisions  of  the  Supreme  Court. 

It  seems  to  me  that  something  is  needed  in  this  direction.  I  have 
in  mind  now,  Section  5029,  Ballinger's  Code,  in  regard  to  finding  of 
facts  and  conclusions  of  law  in  cases  tried  by  the  court  without  a  jury- 
The  statute  seems  plain  enough,  but  it  ^as  been  construed  so  many 
times  by  the  Supreme  Court,  and  so  differently  that  no  one  can  have 
any  idea  what  that  statute  really  means  in  any  given  case. 

What  is  the  law  of  procedure  and  judicial  administration  In  case 
of  appeal  in  an  equity  cause?  The  Supreme  Court  has  said  findings 
ot  fact  by  the  lower  court  will  be  treated  like  the  verdict  of  a  jury; 
later  it  hela  in  two  very  important  cases  that  it  should  be  tried  de 
novo  and  all  the  evidence  reviewed,  and  in  those  cases  the  decision  of 
the  lower  court  was  revised  where  the  evidence,  while  conflicting 
greatly,  abundantly  sustained  the  decision  of  the  trial  court. 

Aftr  we  had  gotten  settled  down  to  the  supposition  that  a  trial  de 
novo  meant  a  new  trial  in  the  Supreme  Court,  it  has  in  a  very  recent 
case  been  decided  that  where  the  evidence  is  conflicting  in  an  equity 
cause,  the  decision  of  the  trial  court  will  not  be  disturbed. 

If  the  Legislature  can  lift  the  law  of  procedure  out  of  such  emfoarass- 
ing  uncertainty,  it  should  be  done. 

These  two  subjects  are  referred  to  briefly  for  examples. 

Respectiully, 

CYRUS  HAPPY. 

President:  This  report  is  open  for  discussion.  What  will 
we  do  with  the  report?  The  report  will  be  received  and  placed 
on  file,  if  there  is  no  objection. 

President:  The  next  thing  in  order  is  the  report  of  the 
Committee  on  Legal  Education  and  Admission  to  the  Bar^ 
Chairman  J.  B.  Howe,  Seattle. 
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Judge  Stiles:  Mr.  President,  I  had  notice  from  Mr.  Howe 
day  before  yesterday  in  which  he  asked  me,  as  a  member  of 
the  committee,  to  speak  for  him;  at  least  I  believe  there  is  no 
other  member  of  the  committee  here,  and,  complying  with 
hij3  instructions  I  thought  a  little  about  the  matter  and  wrc»te 
out  my  own  grumble,  and  I  will  read  it. 

To  the  Wasnln^on  State  Bar  Association: 

Tour  Committee  on  Legal  jtidueatlon  and  Admission  to  the  Bar  has 
but  little  to  report  at  this  meeting. 

A  change  has  been  made  in  the  law  governing  admission  to  the  bar, 
however,  which  deserves  to  be  called  to  your  attention. 

The  act  of  1895,  as  amended  in  1897,  provided  for  an  examination  of 
all  persons  applying  for  admission  to  practice  law  in  this  State,  except 
such  as  had  already  been  admitted  to  practice  in  the  higher  courts  of 
other  states.  No  one  not  a  resident  of  Washington  for  one  year,  or 
intending  to  become  a  permanent  resident,  could  be  admitted  upon 
examination,  nor  unless  he  had  studied  law  for  two  full  years. 

Chapter  185  of  the  acts  of  1903  amends  the  law  again,  so  that  gradu- 
ates of  the  University  of  Washington  Law  Department  must  be 
admitted  upon  their  diplomas,  without  examination,  and  whether  or 
not  they  are  or  intend  to  be  residents  of  the  state. 

V»  nlle  this  change  in  tne  law  undoubtedly  conduces  to  the  advantage 
of  the  University,  it  may  well  be  doubted  whether  it  greatly  advances 
the  cause  of  legal  education  among  us.  About  fifteen  months  is  the 
time  given  to  the  school  course,  or,  including  vacations,  say  eighteen 
months. 

This  is  the  same  thing  that  is  done  in  some  other  states,  but  the 
courses  in  law  schools  is  now  generally  three  years. 

The  point  of  real  criticism  is  that  the  courts  now  have  nothing  to 
say  as  to  who  shall  practice  law.  So  long  as  a  man  holds  a  diploma 
he  must  be  admitted,  if  he  asks  to  be,  although  he  may  not  live  in  the 
State,  or  intend  to  live  here,  and  although  his  diploma  may  be  five, 
ten  or  twenty  years  old. 

It  was  no  hardship  upon  any  man  to  take  an  examination,  and  the 
law  was  not,  it  is  feared,  changed  for  wue  purpose  of  raising  the 
standard  of  admission,  but  to  suoserve  other  interests. 

The  same  act,  by  another  amendment,  does  a  palpable  injustice  to 
those  young  men  who  are  not  fortunate  enough  to  be  able  to  take  a 
law  achool  course.  The  act  of  1897  provided  for  the  payment  of  a  fee 
of  $20  by  each  person  applying  for  admission;   but  the  abt  of  1893 
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adds  this  provisio:  "Provided,  That  no  fees  shall  be  required  to  be 
paid  by  graduates  of  the  law  department  of  the  State  University  of 
Washington." 

Respectfully  submitted, 

T.L.STILBS. 
Tacoma,  August  26,  1903. 

President:  What  is  the  pleasure  of  the  meeting  in  refer- 
ence to  the  report? 

Mr.  Caton :  Mr.  President,  I  was  going  to  say  I  approve  of 
every  single  sentence  in  that  report,  and  I  would  move  you, 
therefore,  that  the  matter  contained  in  there  meet  with  the 
approbation  of  the  Association. 

Mr.  Condon :  I  think  there  should  be  some  statement  of  fact 
in  the  report  in  place  of  the  view  of  the  gentleman  niakin^r 
it  in  this,  that  in  addition  to  having  a  diploma.  I  think  that 
the  law  contemplated,  and  that  the  interpretation  is  put  upon 
it  and  is  complied  with  by  those  making  application  if  they 
have  all  other  qualifications.  Now,  as  to  reason  of  the  passuL'e 
of  the  act,  while  I  am  the  official  head  of  the  University  of 
Washington  Law  School,  I  had  no  fear  of  a  subsequent  m.m 
coming  from  the  law  school.  It  came  through  the  interest 
of  some  friends  of  the  school,  and  friends  of  the  men  in  la  it 
year's  gmduating  class.  I  did  not  oppose  the  passage  of  this 
last  act,  but  I  did  oppose  the  inserting  of  the  f20  and  I  don't 
know  how  it  got  in;  when  the  matter  came  finally  on  for  pas- 
Siige  the  original  proposition  of  the  admission  of  graduates  of 
the  school  was  inserted.  I  think  myself  it  is  somewhat  unjust. 
There  i^,  however,  good  reason  for  it.  This  being  part  of  the 
state,  a  state  institution  and  subject  to  investigation  by  state 
officials,  there  is  good  reason  why  they  should  be  admitted 
without  examination.  The  record  made  by  the  young  men 
who  have  taken  it  has  been  very  satisfactory. 

Mr.  Whitson:  Mr.  President,  I  concur  in  this  report,  and 
believe  it  should  be  adopted  by  this  Association.  It  seems 
to  me  there  should  be  no  distinction  made  between  a  graduate 
of  the  school  and  a  student  from  a  law  office.  The  president 
of  that  department  is  thoroughly  satisfied  that  the  student  is 
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qualified,  then  why  shonM  not  he  be  required  to  do  exactly 
the  same  thing  as  the  other  student?  Why  the  distinction 
between  one  who  studies  in  an  office  and  the  student  of  the 
law  school?  And  if  the  student  in  the  law  office  has  to  pay 
his  twenty  dollars,  I  think  the  law  student  of  the  university 
should  also. 

Mr.  Shippen:  Mr.  President,  this  is  a  matter  of  consider- 
able importance  throughout  the  state,  to  the  bench  and  bar, 
and  the  report  as  now  presented  is  rather  an  informal  one, 
and  as  our  legislature  does  not  meet  next  year  I  object  to 
any  formal  action  being  taken  on  this  informal  report,  and 
unless  other  gentlemen  wish  to  discuss  it  here  now,  I  would 
move  you,  Mr.  President,  that  we  take  no  formal  action  at 
this  time,  but  that  the  matter  be  referred  to  the  Committee 
on  Legal  Education  and  Admission  to  the  Bar  for  further 
investigation.    Carried. 


AFTERNOON  SESSION. 

Wednesday,  Aug.  26,  1903. 

President:  We  have  a  number  of  applicants  for  member- 
ship, whose  names  the  secretary  will  read. 

The  applications  for  admission  of  the  following  attorneys 
were  read:  B.  S.  Grosscup,  W.  H.  Snell,  Emmett  N.  Parker 
and  B.  F.  Heuston,  of  Tacoma;  Ernest  C.  Macdonald,  of 
Bpokane,  and  R.  W.  Emmons,  of  Seattle. 

Mr.  Caton :  Mr.  President,  to  save  time,  I  would  move  that 
the  rules  be  suspended  and  the  Secretary  be  instructed  to 
cast  the  vote  of  the  Association  for  the  candidates. 

Motion  carried  and  applicants  declared  duly  elected. 

President:  The  next  is  the  report  of  the  Committee  on 
Commercial  Law.  There  being  no  report  the  next  will  be  a 
paper  by  Hon.  John  B.  Beavis. 
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Paper  read  by  Mr.  Reavis;  subject,  "The  Taxation  of  Fran- 
chises."   (See  appendix.) 

President:    This  paper  is  open  to  discussion,  gentlemen. 

President:  The  next  will  be  the  report  of  the  Committee 
on  Uniformity  of  State  Laws. 

Report  read  by  the  Secretary  as  follows: 

To  the  Honorable  President  and  Members  of  the  Washington  State 

Bar  Association: 

Gentlemen:  Your  Committee  upon  the  Uniformity  of  State  Laws  begs 
leave  to  report  as  follows:  That  while  it  would  be  a  convenient  thing 
no  doubt  if  there  could  be  a  uniform  system  of  State  laws,  yet  the 
benefits  to  be  derived  therefrom  have,  in  our  Judgment,  been  greaUy 
over-estimated. 

In  the  formation  of  the  Republic  there  were  at  least  two  schools  of 
political  thought.  Out  of  these  State  and  Federal  governments  were 
evolved.  Under  the  complex  system  thus  established  the  people  of 
the  different  states,  and  who  are  the  people  of  the  United  States,  have 
prospered  and  developed  as  have  no  others  in  the  history  of  the  world, 
xi.  institutions  have  any  influence  in  directing  thought  and  action  it 
must  be  concluded  that  the  institutions  of  this  country,  however  com- 
plex, have  resulted  in  benefit. 

In  state  organization  there  is  local  pride,  which  in  no  manner 
detracts  from  national  allegiance.  So  strong  a  factor  has  this  state 
pride  become  that  even  in  this  commonwealth  we  find  the  native  sons 
of  Massachusetts,  New  York,  Michigan  and  other  states  forming  clubs, 
and  such  a  course  is  commendable. 

While  between  the  different  states  there  is  a  rivalry  for  commercial 
supremacy  and  development  there  is  no  such  diversity  of  law  as  one 
would  expect  to  find. 

Frederic  J.  Stimson,  in  his  work  upon  American  Statute  Law,  In  the 
introduction,  states:  That  upon  examination  of  the  statutes  of  the 
various  states  he  found  that  the  bulk  of  these  voluminous  laws  was. 
after  all,  identical  in  the  several  states.  He  found  that  one  main  stream 
of  legislation  could  be  traced,  occasionally  comprehending  all  the 
northern,  eastern,  and  northwestern  states,  more  often  divided  into 
two  main  bodies,  the  one  following  in  its  legislation  the  general  model 
of  the  State  of  New  York,  the  other  that  of  the  New  England  States. 
He  found,  besides  this,  another  important  group,  containing  the  south- 
western states,  under  the  general  head  of  Maryland  and  Virginia:  and 
still  a  third  and  smaller  group,  comprising  the  gulf  states.  Besides 
these  three  groups,  there  was  one  state  with  laws  wholly  anomalous 
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(Louisiana).  Furthermore,  he  found  the  greatest  divergency  between 
the  statutes  of  the  different  states  to  be  in  those  matters  which  were  of 
purely  local  interest,  or  special  application. 

Again,  contrary  to  the  general  accepted  notion,  he  found  that  the 
several  states  rarely  changed  their  important  or  substantive  law. 
Practically  in  every  state  of  this  Union,  real  property  or  any  interest 
therein  can  only  be  conveyed  by  deed,  and  in  every  state  in  the  union 
there  is  an  office  in  which  deeds  are  recorded,  and  powers  of  attorney 
for  the  conveyance  of  real  estate  are  alike  throughout  the  whole 
country.  So  far  as  the  Mechanics'  Lien  Laws  are  concerned  they  are 
bat  the  adoption  of  the  statutes  of  Pennsylvania. 

The  important  subject  of  wills  is  the  creature  of  statutes  in  most 
of  the  commonwealths,  and  there  is  a  marked  similarity  throughout. 

The  English  Statute  of  Frauds,  29  Charles  II,  Chapter  8,  or  some 
modification  of  it.  is  enacted  in  all  of  the  states  except  three. 

The  great  body  of  law  relative  to  contracts  is  much  alike.  Convey- 
ances in  trust  for  the  benefit  of  the  donor  Is  for  all  practical  purposes 
the  same  throughout  the  various  commonwealths.  Lately  the  law 
relative  to  negotiable  paper  has  been  assimilated  by  the  various  states 
adopting  nearly  the  same  statute. 

Even  as  to  the  subject  of  divorce,  there  is  not  such  a  wonderful 
difTerenge  in  the  statutes  of  the  various  commonwealths.  In  all  of 
them  adultery  is  recognized  as  a  ground  for  the  dissolution  of  marriage. 
Impotency  of  either  party  in  practically  all  of  the  states  is  suflSlcient 
to  annul  marriage. 

In  thirty-nine  of  the  states  for  cruelty  a  divorce  may  be  had.  In 
thirty-six  of  the  states  intoxication  is  a  sufficient  cause  for  the  court 
to  dissolve  the  marriage  tie.  Failure  to  support  is  sufficient  cause 
for  a  divorce  in  New  Hampshire,  Massachusetts,  Rhode  Island,  Maine, 
Indiana,  Michigan,  Nebraska,  Delaware,  Tennessee,  Nevada,  Colorado, 
Washington,  Idaho,  Wyoming,  California  and  Dakota,  and  in  nearly 
all  of  the  states  imprisonment  in  the  state's  prison  so  affects  the  mar- 
riage knot  that  the  courts  will  sever  It.  Disappearance  of  either  of  the 
spouses  is  so  grievous  a  fault  down  in  New  Hampshire,  Vermont, 
Rhode  Island  and  Connecticut  as  to  free  the  other  from  the  bonds  of 
matrimony  provided  the  court  so  decrees. 

In  New  Hampshire,  Massachusetts  and  Kentucky^  where  one  party 
embraces  a  religious  belief,  that  marriage  is  unlawful,  this  is  such 
an  offense  against  the  unsinning  member  of  the  partnership  that  he 
or  she,  as  the  case  may  be,  has  just  cause  to  have  the  partnership 
affairs  woimd  up. 

Down  in  Missouri  and  over  in  Wyoming  the  husband  must  not  be  a 
vagrant,  and  in  Illinois  and  Tennessee  neither  husband  or  wife  must 
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attempt  the  life  of  the  other.  In  none  of  these  states  do  any  of  the 
foregoing  provisions  relative  to  divorcement  seem  to  affect  the  social 
relations  of  the  people  to  any  great  extent,  but  in  many  of  the  states 
there  is  what  is  called  the  omnibus  clause.  In  Connecticut  this  clause 
reads  as  follows:  "For  any  such  conduct  as  permanently  destroys 
the  happiness  of  the  petitioner  and  defeats  the  purpose  of  the  mar^ 
riage  relation." 

In  Wisconsin  the  law  giver  was  very  tender  of  the  gentler  sex 
and  his  language  is  as  follows:  "When,  by  reason  of  his  conduct 
towards  her  being  such  as  to  render  it  improper  for  her  to  live  with 
him,  the  court  is  of  the  opinion  that  it  will  be  discreet  and  proper  to 
grant  the  divorce." 

In  this  state  the  language  on  the  side  of  the  band  wagon  is:  "For 
any  other  cause  deemed  by  the  court  sufficient,  if  satisfied  that  they 
can  no  longer  live  together." 

In  Arizona  there  is  a  clause  in  the  statute  law  relative  to  divorce 
that  will  not  have  to  be  stretched  as  has  been  the  preamble  to  the 
constitution  of  the  United  States.  It  is  as  follows:  "When  the  case 
is  within  the  reason  of  the  law,  within  the  general  mischief  the  law 
is  intended  to  remedy,  or  within  what  it  may  be  presumed  the  legis- 
lature establishing  the  foregoing  causes  would  have  provided  against 
had  they  foreseen  the  specific  case." 

It  is  altogether  likely  that  these  omnibus  clauses  are  productive 
of  a  great  deal  of  mischief.  Not  so  much  because  ot  their  language  as 
on  account  of  the  character  of  men  who  act  as  judges  in  many  of  the 
western   states. 

In  Connecticut  where  one  of  these  omnibus  clauses  has  been  in 
the  statute  law  for  years  it  is  practically  as  hard  to  get  a  divorce  as 
it  is  in  the  state  of  New  York,  which  state  for  absolute  divorce 
recognizes  but  one  ground — adultery;  but  in  Connecticut  the  men  who 
are  elected  Judges  are  men  of  mature  years  and  of  settled  habits. 

The  different  states  having  such  a  wide  variety  of  resources  and 
diverse  interests,  could  not  in  the  very  nature  of  things,  make 
statutory  law  uniform.  Even  in  the  state  of  Washington  there  are 
laws  enacted  which  are  inapplicable  to  every  section  of  the  state  and 
it  is  difficult  to  agree  upon  a  policy  of  legislation  even  within  this 
state.  Who  could  vouch  for  the  legislature  of  this  state,  or  any  other 
state,  allowing  matters  of  practice  to  stand  undisturbed.  We  under- 
stand that  it  is  intended  by  the  advocates  of  uniformity  of  state  legis- 
lation to  make  a  general  code,  upon  certain  subjects  like  divorce  laws, 
and  rules  relating  to  commercial  paper,  banking,  insurance  and  the 
like  subjects.    There  are  two  insuperable  difficulties: 

First — The  people  or  the  legislatures  of  the  different  states  have 
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different  views  as  to  what  laws  are  proper  and  what  are  improper. 
The  liberal  statutes  which  prevail  in  some  states  relating  to  divorce 
would  not  in  any  event  be  adopted  in  other  states.  People  have 
grown  up  under  different  systems  and  they  have  imbibed  the  spirit 
of  those  systems  to  such  an  extent  that  there  never  could  be  any 
agreement. 

Second — If  the  laws  were  uniform  today,  they  would  be  changed  by 
amendment  so  that  the  uniformity  would  only  exist  maybe  between 
the  time  of  the  adoption  of  the  general  act  and  the  time  of  the  meet- 
ing of  the  first  legislature  thereafter. 

Again  the  decisions  of  the  courts  would  not  be  uniform  upon  like 
statutory  enactments.  It  is  true  that  there  would  be  a  tendency 
towards  uniformity  of  construction  of  like  statutory  provisions,  but 
we  take  it  that  constitutional  provisions  would  render  uniform  con- 
struction in  many  instances  impossible,  as  applied  to  certain  subjects. 

Upon  the  whole  we  are  of  the  mind  that  the  only  practical  way  of 
bringing  about  a  uniformity  as  to  divorce  laws  and  statutory  law 
relative  to  commercial  paper  is  to  turn  these  matters  over  to  the 
general  government,  but  in  this  we  deem  there  is  greater  danger  than 
that  experienced  by  leaving  these  matters  where  the  fathers  of  the 
Republic  placed  them. 

Respectfully  submitted, 

B.   F.   BLAINE. 
EDWARD   WHITSON. 

President:  Gentlemen,  what  will  you  do  with  the  report? 
The  report  is  open  for  discussion,  and,  unless  there  is  some 
objection,  the  report  will  be  received  and  filed. 

President:  The  next  in  order  is  a  paper  bv  N.  T.  Caton; 
subject,  '^Some  Pioneer  Judges  I  Have  Known."  (See 
appendix.) 

Mr.  Jacobs:  Mr.  President,  having  heard  the  statement  of 
the  gentleman,  and  having  been  an  actor  in  some  of  the  scenes 
which  he  has  briefly  cited  to, the  brethren,  I  feel  it  my  duty 
to  state  a  few  facts  in  connection  with  some  of  the  persons 
whom  he  has  mentioned,  notwithstanding  he  declared  he 
would  attend  to  my  case,  with  some  of  the  others,  further  on. 
Judge  Wyche  I  knew  well;  he  practiced  before  me  when  I 
was  chief  justice  of  the  Territory  and  I  agree  with  what  Mr. 
Caton  said  in  regard  to  his  ability.  He  was  possessed  with 
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one  of  these  insinuating,  discriminative,  logical  minds,  and 
that  would  always  relieve  him  from  his  difficult  task,  or 
seeming  difficult.  He  was  a  man  of  talent  and  indomitable 
courage.  At  Port  Townsend,  in  the  trial  of  a  very  important 
case,  his  lungs  were  bleeding  badly.  I  offered  to  adjourn 
court  for  him,  but  he  insisted  on  having  a  night  session.  It 
was  a  damage  suit  in  which  the  complainant  asked  for  ten 
thousand  dollars  damages.  So  great  was  the  effect  of  the 
speech  he  made  on  that  jury  that,  when  they  retired  to  their 
room  to  consider  of  their  verdict,  eleven  of  those  jurors  voted 
for  the  full  sum.  But  there  was  one  cool-headed  man  on  that 
jury  who  brought  them  down  to  a  verdict  of  |2,500.  But  what 
I  was  going  to  state  was  this :  During  the  time  he  was  address- 
ing that  jury  with  impassionate  language,  the  blood  would 
fairly  spout  from  his  mouth,  whilst  he  laid  down  upon  a  bench 
and  ate  salt  for  the  purpose  of  staying  him.  I  simply  state 
this  to  show  he  was  a  man  of  indomitable  courage.  Judge 
McFadden  I  knew  well,  also.  He  was  a  whole-souled  double- 
souled  man.  Let  me  state  an  incident  that  occurred.  He  had 
the  defense.  I  have  heard  of  men  selling  liquor  to  Indians; 
the  defense  usually  have  a  friend;  the  argument  usually  was 
about  half  devoted  to  questioning  the  policy  of  such  kind  of 
legislation  on  the  part  of  congress.  One  case  where  the  man 
was  a  notorious  offender,  I  thought  it  devolved  upon  me  to 
put  a  stop  to  some  extent  to  that  kind  of  a  plea  to  the  jury.  He 
was  a  judge  in  Oregon,  if  you  remember,  before  he  came  over 
here.  As  one  of  the  judges  of  the  supreme  court  of  Oregon  he 
rendered  a  decision  upon  one  of  those  kind  of  cases;  as  judge 
he  portrayed  the  horrors  and  dangers  incident  to  the  sale  of 
liquor  to  these  uncivilized  savages;  he  mentioned  the  unpro- 
tected women  and  children  who  were  put  in  great  danger  by 
such  kind  of  practices.  I  told  the  jury  when  I  came  to  address 
them,  as  judge,  that  the  policy  or  the  impolicy  of  the  law  waa 
not  a  question  for  them  to  consider,  or  mind,  but  upon  the 
subject  of  policy  I  thought  it  my  duty  to  impress  an  opinion 
upon  this  subject,  and     said  I  would  do  so  by  reading  the 
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opinion  of  a  very  learned  judge  who  once  glraced  and  honored 
the  bench  in  Oregon.  I  read  this  decision  of  Jndge  McFadden. 
^yhen  I  got  through  he  fi<aid:  '^Judge,  who  wrote  that 
opinion?"  I  said  I  didn't  know,  but  I  found  the  name  of  Judge 
McFadden  signed  to  it.  (Applause).  But  I  think  I  must 
close.    The  past  is  rich  in  incidents. 

President:  The  next  will  be  the  report  of  the  Committee 
on  Grievances. 

Mr.  Battle:  Mr.  President  and  Members  of  the  Association, 
if  any  member  of  the  Association  has  had  any  grievance  during 
the  last  year,  he  seems  to  have  handled  it  alone,  to  his  entire 
satisfaction,  as  there  has  been  none  handed  to  the  committee, 
and  I  therefore  beg  that  the  committee  be  pardoned  for  not 
preparing  a  report  in  writing. 

President:  This  morning  we  had  the  report  of  the  Com- 
mittee on  Jurisprudence  and  Law  Reform,  and  that  was  dis- 
cussed partly,  and  some  suggestions  made,  but  it  was 
adjourned  over  until  we  had  further  time.  Now,  we  have 
concluded  the  business  of  the  afternoon  session,  and  I  think 
we  might  resume  that  report.  This  morning  some  of  you 
were  not  here.  It  was  the  recommendation  of  the  committee 
to  provide  for  the  separate  elections  for  supreme  court  and 
superior  court  judges.  The  third  suggestion  was  as  follows: 
*'We  recommend  such  changes  in  the  probate  law,"  etc.  What 
will  you  do  with  the  recommendation,  gentlemen? 

Mr.  Mr.  President,  I  move  that  the  recom- 
mendation be  adopted. 

Mr.  Ronald:  I  move  as  a  substitute  that  the  recommenda- 
tion ^o  over  to  the  next  session.    Motion  carried. 

President:  The  fourth  suggestion  was,  "Enlargement  of 
powers  of  partnership  administrators."  What  will  you  do 
with  this? 

Mr. :    Mr.  Chairman,  I  move  you  that  this  go 

over  until  the  next  session.    Carried. 

President :  Fifth,  "We  recommend  a  change  in  the  corpora- 
tion laws,"  etc.    What  will  you  do  with  this  recommendation? 

Digitized  by  VjOOQIC 


38  PROCEEDINGS 

Mr.  stiles:  Mr.  President,  in  order  to  bring  it  before  the 
house,  I  move  that  the  Association  do  not  concur  with  the 
recommendation. 

Mr.  Ronald:  Mr.  Chairman,  I  don't  know  whether  I  am  in 
favor  of  Judge  Stiles'  motion  or  not.  It  is  a  matter  every  law- 
yer has  had  to  face  time  and  again  and  I  would  like  to  be 
informed  on  it.  I  wish  we  could  hear  some  of  these  corpora- 
tion lawyers  on  the  other  side.  I  don't  want  to  say  I  approve 
it  or  disapprove  it,  without  further  consideration. 

Mr.  Root:  Mr.  Chairman,  I  hardly  indorse  what  Mr. 
Ronald  said,  and  unless  the  committee  is  here  to  give  us  some 
enlightenment,  I  think  it  well  to  have  this  discussed  at  our 
next  meeting,  and  make  this  suggestion:  That  two  members 
of  the  bar  prepare  papers  on  the  subject,  one  on  each  side. 
I  think  it  is  a  very  important  question  to  the  state  at  this 
time.  I  thing  if  the  matter  was  presented  at  our  next  meeting 
by  two  members  of  the  bar  with  papers  on  the  subject  that 
perhaps  we  would  be  prepared  to  make  recommendations- 
Mr.  Battle:  Mr.  Chairman,  I  have  always  myself  been 
unable  to  understand  the  rule  existing  that  one  corporation 
could  not  possess  and  utilize  stock  in  another  corporation. 
Now  a  corporation,  such  as  is  organized  and  conducted  in  this 
day  and  time,  should,  it  seems  to  me,  be  in  no  wise  hampered 
more  than  individuals  in  the  conduct  of  their  business.  The 
support  of  a  rule  that  a  corporation  could  not  hold  or  utilize 
stock  in  another  corporation,  therefore,  without  giving  the  mat- 
ter a  moment's  thought,  I  would  oppose,  and  would  opx>oee 
the  Association  going  on  record  as  opposing  the  recommenda- 
tions of  the  committee.  It  has  been  my  opinion  it  would  be 
well  to  have  such  a  law  in  this  state,  but  in  the  very  nature 
of  things  I  have  always  been  unable  to  understand  the  wisdom 
of  the  rule  why  corporations  should  not  own  stock  in  another 
corporation  as  much  as  individuals  or  partnerships,  and  if  it  is 
to  be  voted  on  at  this  time  I  think  it  should  be  accepted  by  the 
Assocation. 
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Mr.  Shackleford:  Mr.  Chairman,  it  seems  to  me  the  recom- 
mendation of  the  committee  is  too  broad.  I  think  this  rule 
about  one  corporation  not  holding  stock  in  another  arose  in 
cases  where  a  corporation — only  in  cases  where  a  corpora- 
tion sought  to  acquire  stock  in  a  competing  corporation. 
For  instance,  two  lines  of  railroad.  It  seems  to  me 
that  that  is  an  exception  that  ought  to  be  made  to 
the  report  of  the  committee.  It  seems  to  me  it  is  good 
public  policy  to  provide  that  a  corporation  shall  not  acquire 
or  hold  stock  in  the  corporation  of  its  competitor,  and  I  think 
the  suggestion  of  the  committee  ought  to  be  modified  to  some 
extent.  I  think  it  is  true  that  all  the  authorities  cited  in 
support  of  that  are  in  cases  of  one  corporation  acquiring  stock 
in  a  competing  corporation.  Now  there  might  be  a  good  rule 
and  a  reason  for  permitting  that  not  to  be  done. 

Mr.  Stiles:  Mr.  Chairman,  I  think  this  is  probably  the  most 
important  subject  broached  within  the  State  Bar  Association 
to  my  knowledge.  What  I  have  been  able  to  consider 
about  it,  I  am  very  strongly  opposed  to  the  proposition  of 
Mr.  Griggs.  The  decisions  of  the  courts  always  ran  upon 
the  ground  that  public  policy  forbade  any  such  thing,  unless 
the  statutes  provided  it  might  be  done.  That  \b  my  principal 
objection — on  the  ground  of  public  policy — because  I  am 
opposed  to  the  New  Jersey  idea,  I  think  probably  the  best 
way  would  be  to  refer  this  matter  to  the  next  meeting. 

Mr.  Grosscup:  Mr.  President,  I  was  just  going  to  suggest 
that  in  order  to  bring  this  whole  matter  before  the  State  Bar 
Association  it  be  referred  to  a  committee  to  report  at  our 
next  meeting,  and  there  are  some  other  things  probably  ought 
to  be  considered  in  connection  with  it. 

Mr.  Stiles:  Mr.  Chairman,  I  think  that  to  adopt  this  plan 
it  would  be  well  to  let  the  committee  present  it  generally  and 
some  gentlemen  be  prepared  to  discuss  the  particular  thing. 

1  move,  your  Honor,  please,  that  the  suggestion  of  Mr.  Root 
and  of  Mr.  Grosscup  that  the  matter  be  postponed  until  next 
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year  and  the  executive  committee  appoint  a  special  committee 
to  report  on  the  general  subject,  and  that  the  executive  com- 
mittee appoint  at  least  two  gentlemen  to  argue  the  matter 
before  our  next  meeting,  and  that  the  subject  be  made  a 
special  order  for  one  of  the  days  of  the  session,  be  adopted  by 
this  Association.     Motion  carried. 

President:  Sixth  recommendation:  "We  recommend  the 
passage  of  a  law  wiping  out  fines  of  defunct  corporations." 
What  will  we  do  with  this  recommendation? 

Mr.  Ronald:  Mr.  Chairman,  I  move  you  that  we  concur  in 
that  recommendation.    Carried, 

Names  of  Charles  Wiley  and  E.  B.  Palmer,  of  Seattle,  and 
J.  P.  Wall,  of  Ballard,  presented  for  election  as  members, 
and  rules  suspended  and  the  Secretary  instructed  to  cast  the 
vote  of  the  Association  for  the  applicants,  who  were  declared 
duly  elected.  * 

Mr.  Abbott:  Mr.  President,  I  was  about  to  call  attention 
to  a  subject  at  the  last  meeting  of  the  Bar  Association.  I 
have  no  desire  to  open  a  discussion  upon  that  subject,  but  I 
presume  we  have  under  discussion  judicial  reform,  and  I 
want  to  call  two  or  three  x>oints  to  the  attention  of  the  Asso- 
ciation. Mr.  Howe,  of  Seattle,  Mr.  Kreider  and  myself  were 
appointed  to  draft  a  bill  to  present  to  the  legislature  in  refer- 
ence to  the  Torrens  System.  A  great  deal  of  literature  was 
gathered  together,  and  after  some  time  we  drafted  a  bill  which 
seemed  to  meet  the  requirements.  That  bill  was  submitted 
to  the  legislature  and  introduced  only,  I  believe,  in  the  House, 
and  went  upon  the  calendar  after  it  was  discussed  once  or 
twice  by  the  judiciary  committee,  and  died.  It  seemed  to  be 
the  almost  unanimous  opinion  that  such  a  measure  ought  to  be 
adopted  for  the  benefit  of  the  people  of  this  state,  and  there 
was  considerable  sentiment  among  real  estate  men  and 
abstractors  in  favor  of  the  measure.  My  desire  is  at  this  time 
to  get  some  expression  from  the  members  of  this  Association 
that  would  tend  to  get  something  that  would  be  of  benefit 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION. 


to  the  people  of  this  state.  It  seems  to  me  a  matter  of  so  much 
importance  it  ought  to  have  some  assistance  in  bringing  it 
before  the  people.  The  abstractors  have  heretofore  been 
opposed  to  the  measure,  but  I  think  not  now;  some  told  me 
they  thought  it  would  result  in  a  boom  in  their  business,  and, 
while  I  have  no  desire  to  conflict  with  their  interests,  I  am 
thoroughly  convinced  it  is  of  benefit  to  the  state  that  that 
act  be  adopted.  It  is  being  adopted  in  the  various  states  of 
the  I^nion;  in  Illinois,  Oregon,  California,  and  some  other 
states,  the  scheme  is  being  urged,  and  being  urged  vigorously, 
and  I  hope  that  some  suggestion  will  be  made  that  will  serve 
to  create  public  sentiment. 

Mr.  Ronald:  Mr.  Chairman,  I  agree  with  Mr.  Abbott.  I 
think  it  is  a  good  thing,  and  I  don't  want  to  see  it  die,  and 
therefore  move  that  the  committee  be  continued  with  full 
power  to  act  and  to  urge  that  matter. 

Mr.  F.  D.  Nash:  Mr.  Chairman,  it  seems  to  me  that  if  the 
committee  is  going  to  be  retained  they  should  draw  a  bill  or 
something  so  that  when  we  meet  again  we  may  be  able  to 
discuss  it.  I  don't  know  how  large  the  bill  was  that  was 
framed  by  this  committee  and  presented  in  1903,  but  it  seems 
we  could  make  some  arrangements  so  as  to  get  this  matter 
before  our  next  meeting.  All  of  us  are  familiar  with  the  title 
brought  down  by  the  Tacoma  Land  Company,  and  titles  that 
are  so  well  established,  if  they  could  be  established  by  this 
system  it  would  accomplish  a  great  deal  of  work.  I  would 
suggest  that  if  anything  be  done  at  all,  that  this  committee 
take  every  action  before  the  Association  meets  again,  so  that 
we  can  come  here  with  our  ideas  formed  in  regard  to  the 
matter. 

President:  I  would  suggest  that  the  committee  report  at 
the  next  meeting,  report  a  bill  even,  at  the  next  meeting  of 
the  Bar  Association  so  that  the  matter  can  be  gone  over. 

Mr.  Abbott.  It  would  be  very  gratifying  to  have  suggestions 
from  the  various  members  of  the  bar  on  the  bill. 
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President:  The  motion  before  the  Association  is  that  the 
committee  having  the  entire  matter  in  charge  be  continued 
with  power  to  act,  and  report  at  the  next  meeting  of  thift 
Association  by  a  bill.    Motion  carried. 

Mr.  Smith:  Mr.  President,  I  would  like  to  raise  a  qnestioD 
here  in  regard  to  the  time  of  holding  the  meeting  of  this 
Association.  I  don't  know  whether  it  is  feasible  to  make  any 
substantial  change  or  not,  but  in  the  East  the  idea  of  meeting: 
in  the  winter  season  is  meeting  with  much  favor  with  the 
Bar  Associations.  It  seems  to  me  the  idea,  or  at  least,  the 
experiment,  of  a  mid-winter  meeting  of  the  Association  is 
on»  that  might  be  well  to  submit  to  the  executive  committee, 
and  I  would  raise  this  thought  as  one,  perhaps,  worthy  of 
consideration.  I  would  make  a  motion  that  the  matter  be 
referred  to  the  executive  committee  in  regard  to  the  season 
of  the  year  the  Bar  Association  should  meet.    Motion  carried. 

Mr.  Gowan :  I  move  that  the  matter  of  submitting  to  mem- 
bers advance  reports  of  the  various  committees  be  referred  to 
the  executive  committee  for  action.    Carried. 

President:  The  meeting  witl  stand  adjourned  until  tomor- 
row morning  at  10  o'clock. 
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THIRD  DAY. 


Thursday,  Aug.  27,  1903. 

President:  The  meeting  will  come  to  order.  The  first 
thing  will  be  the  report  of  the  Committee  on  Publications. 

No  report. 

President:  The  next  on  the  pi*ogram  will  be  the  reading  of 
a  paper  by  L.  Frank  Brown,  of  Seattle. 

Mr.  President  and  Gentlemen:  I  rejoice  to  have  this  oppor- 
tunity to  present  this  paper  to  this  audience,  and  I  know,  of 
course,  why  the  Seattle  lawyers  are  not  here,  because  they 
have  heard  me  before,  and  I  never  get  to  speak  twice  to  the 
same  audience.  I  do  not  believe  in  cruelty  to  women,  and 
yet  I  did  read  this  paper  to  Mrs.  Brown,  and  with  that  critical 
discernment  of  hers  which  she  has  always  exemplified,  except 
on  her  wedding  day,  she  said:  "My  dear,  I  find  some  objec- 
tions to  your  paper:  First,  it  is  like  the  Seattle  railroads,  it 
lacks  terminal  facilities;  second,  it  reads  badly;  and  lastly,  you 
ought  not  to  read  it  at  all."  1  make  this  humble  family  con- 
fession to  you,  gentlemen,  because  you  will  find  all  of  these 
defects  in  the  next  few  hours. 

Paper  read  by  Mr.  Brown;  subject,  "The  Use  and  Abuse  nf 
the  Labor  Union.'-     (See  appendix.) 

President:  Are  there  any  remarks?  The  question  is  open 
for  discussion. 

Mr.  Brown:  Cussing  as  well  as  discussing,  I  presume,  Mr. 
President? 

Mr.  Bowell :  Mr.  President,  I  want,  as  one,  to  add  a  word 
to  what  may  be  said  in  behalf  of  the  paper  which  has  been 
read  to  us.    I  believe  that  no  other  set  of  men  stand  in  the 
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midst  of  things,  in  all  the  questions,  aa  do  the  members  of 
the  bar.  Their  very  profession  and  their  daily  employment 
causes  them  to  be  the  governing  principle  of  society.  Today 
the  well  read  and  the  well  employed  lawyer  represents  some 
corporation  and  is  talking  before  the  court  and  jury,  and 
tomorrow  he  represents  the  employee  and  is  taking  the  other 
side  of  the  question;  sincerely,  honestly  and  giving  to  both 
of  his  clients  the  benefit  of  his  research  as  a  lawyer  and  his 
ability  as  a  barrister.  That  very  thing  makes  the  most  of  us 
not  employed  on  one  side  or  the  other  of  considerable  influpneo 
in  settling  these  matters.  Now,  like  probably  two-thirds  of 
the  gentlemen  of  the  bar  present,  I  came  to  the  bar  through 
the  usual  common  school-farm-a-little,  work-a-little,  as  a  work- 
man, and  through  college,  and  in  that  way.  I  am  not  isolated 
in  that  respect;  a  great  bulk  of  the  bar  has  risen  in  that  way 
A  IHtle  personal  reminiscence  might  not  be  out  of  place,  li 
goes  back  to  where  the  large  labor  union,  one  of  the  strongest 
and  most  powerful,  and  I  think  perhaps  ranked  next  to  liie 
leader,  the  Granite  Cutters'  Union.  I  was  later  than  its  birth 
but  was  in  a  position  to  know  of  its  beginning  from  the  very 
start.  My  father  was  its  second  president.  That  labor  union 
started  in  this  way,  and  I  venture  to  say,  if  the  truth  was 
known,  three-fourths  of  the  labor  unions  start  in  a  way  mon^ 
or  less  identical  with  this.  About  25  or  30  years  ago  lar^c 
contracts  for  government  buildings  in  Philadelphia,  Nov^ 
York  and  other  Eastern  cities  were  entered  into;  those  build 
ings  to  be  made  of  granite.  Up  to  that  time  it  was  not  great, 
and  was  confined  to  one  or  two  works,  chiefly  along  the  coas^ 
of  Maine.  The  government  made  contracts  with  the  owners 
of  those  quarries,  and  those  contracts  simply  show  how  neces- 
sary it  is  that  men  should  be  in  those  positions  who  have  the 
welfare  of  the  government  and  knowledge  of  the  business  at 
heart  and  in  their  brain.  Those  contracts  were  these  substan- 
tially: A  contract  was  made  with  the  owners  of  those  quarries 
that  those  men  furnish  stone  for  buildings  at  such  a  price; 
then  in  addition  to  that  they  should  take  charge  of  the  manu- 
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facture  of  stone  for  the  bnildings,  the  government  to  pay  the 
bill,  and  in  addition  to  pay  the  owners.  Now,  that  condition 
resulted  in  less  than  three  years  in  this:  Granite  cutters 
were  employed  at  a  rate  of  six  dollars  per  day  and  eight  hours 
work;  they  were  compelled  to  board  at  the  company's  boarding 
houses;  whether  they  lived  kt  home  or  not,  they  paid  board  to 
the  company.  They  were  compelled  to  work  days  on  days  on 
the  surface  of  a  stone  where  by  nightfall  the  dust  from  the 
stone  they  had  raised  would  not  fill  a  half -pint  dipper.  They 
were  told  that  unless  they  spent  three  months  on  a  separate 
atone  they  would  be  discharged.  Why?  Because  it  was  to 
the  interest  of  the  contractors  to  spend  as  much  money  as 
possible.  Six  dollars  a  day,  eight  hours  work  and  nothing  to 
do  practically.  There  was  an  overturning  of  this  in  Wash- 
ington. The  discovery  was  made  that  no  contract  ought  to 
be  entered  into  between  the  government  and  these  men  who 
owned  the  quarries,  and  a  new  contract  was  entered  into  by 
which  stones  were  to  be  delivered  to  the  government  at  the 
sites  of  the  buildings  for  so  much  money.  The  time  of  labor 
was  put  from  eight  to  ten  hours  a  day,  and  the  wages  lowered 
from  six  dollars  a  day  to  three  and  a  half,  but  the  board  was 
not  lowered.  There  was  employed  by  the  company  as  super- 
intendent a  man  of  large  head  and  large  brain,  but  he  was 
a  workman  who  believed  in  his  fellow  man.  He  was  getting 
good  wages  because  he  understood  his  business,  but  the  men 
became  restless  under  the  new  order  of  things  and  a  discussion 
arose;  among  others,  this  man  of  whom  I  speak  was  one  who 
took  the  lead.  He  was  informed  that  unless  he  stopped  his 
place  would  be  vacant.  He  said :  "You  are  not  dealing  fair  with 
these  men;  they  are  not  getting  wages  sufficient  to  support 
themselves  and  their  families."  "That  makes  no  difference; 
you  must  cease  this  or  go."  "I  will  go,"  he  said.  He  went  to 
different  islands  along  the  coast  where  different  men  had 
charge  of  different  contracts,  and  he  found  not  a  place  but 
what  his  name  had  been  sent  ahead.    For  six  months  through- 
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out  a  large  locality  and  the  only  place  in  this  country  where 
a  stone  cutter  could  get  a  job,  he  sought  for  employment  with 
his  wife  and  children  dependent  upon  it,  and  found  it  not. 
The  Granite  Cutters'  Union  was  the  outgrowth  of  just  that 
sort  of  thing.  He  went  to  Washington  for  employment ;  it  was 
not  granted  him,  and  he  came  back  home  and  organized  the 
Granite  Cutters'  Union  and  became  its  first  president,  and  in 
less  than  two  years  stood  upon  the  floor  of  congress  as  the  rep- 
resentative of  the  granite  cutters  of  Maine.  That  was  the 
beginning,  as  I  say,  of  the  Granite  Cutters'  Union,  and  it  has 
gone  on  from  that  time.  You  put  power  in  the  head  of  a  man; 
he  may  be  contented  with  that  power  a  little  time,  but  sooner 
or  later  you  find  him  reaching  out  and  becoming  the  aggressor, 
and  that  is  the  chief  danger  of  labor  unions.  I  want  to  enforce 
upon  you  the  necessity  of  this  body  of  men  taking  this  subject 
up  from  the  bottom,  giving  it  study,  as  my  friend  Brown 
suggested  to  you.  Remember  there  are  two  sides  to  this 
question. 

Mr.  Porter:  Mr.  President,  the  sentiment  expressed  in  the 
paper  read  this  morning  is  the  consummation  devoutly  to  b<* 
wished,  but  I  fear  before  the  community  is  educated  up  to  the 
standard  recommended  that  the  few  of  us  will  long  since  be 
laid  under  the  soil  before  it  is  brought  about,  and  I  fear  many 
of  the  young  men  hei*e  will  pass  on  the  stage  of  life  before  it 
is  brought  about.  When  we  look  at  the  whole  community  at 
large  we  find  that  class  who  occupy  positions  of  influence 
become  highly  independent  with  regard  to  matters.  When  we 
look  at  the  entire  community  and  see  the  class  of  people  who 
rule,  we  see  the  herculean  task  it  would  be  to  educate  them  up 
to  the  standard.  There  isn't  any  question  but  what  the  princi- 
ple is  correct,  that  every  man  is  entitled  to  the  protection  of  his 
labor.  So  far  as  they  are  concerned,  the  wages  they  receive 
is  the  outgrowth  of  labor  when  put  in  connection  with  some- 
thing else.  Take  for  instance  the  farmer.  He  may  be  entitled 
to  protection  of  his  labor.     What  is  it?     He  labors  in  the 
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soil ;  he  plants  in  the  soil,  and  nature  hrings  up  the  seed.  Now, 
can  yon  get  that  idea  into  those  who  labor  by  the  day?  As  I 
say,  the  education  of  the  masses  up  to  the  standard  where 
equal  rights  should  prevail,  is  something  devoutly  to  be 
wished.  When  you  take  the  character  of  those  who  are  con- 
tented to  labor  without  thinking  and  see  the  jealousy  which 
permeates  their  nature,  you  will  see  the  herculean  task  it 
will  be  to  educate  them.  It  is  the  spirit  of  jealousy  following 
ignorance,  and  when  you  can  rid  the  human  mind  of  those 
things  you  can  educate  them  up,  but  I  fear  this  is  a  task  we 
will  not  see  accomplished  for  generations  to  come.  I  believe 
in  these  unions,  but  can  you  help  the  fragile  end  that  will 
follow  them?  You  cannot  do  it.  The  anarchists  will  join 
with  them,  the  fellow  that  will  hurl  a  stone  through  your 
window  because  you  happen  to  have  a  nicer  one  than  he  has; 
it  is  he  that  will  throw  dynamite  into  a  factory  because  he  is 
not  interested  in  it.  Now,  there  isn't  any  doubt  but  what  the 
leaders  of  unions  are  men  with  brains.  I  believe  the  lawyers, 
as  well  as  all  other  men,  have  a  task  to  perform,  and  I  believe 
it  is  the  duty  of  the  lawyer  to  look  after  it  in  a  conservative 
manner;  to  tell  them  that  they  have  rights,  but  they  must  be 
careful  and  not  trample  upon  and  abuse  the  rights  of  others. 
As  I  said  before,  I  think  it  is  our  duty  to  try  and  educate  the 
masses  up  to  that  standard,  but  I  believe  our  lives  will  be 
spent  before  we  get  the  masses  up  to  the  standard  set  forth 
in  that  paper. 

Mr.  McGilvra:  Mr.  Chairman,  I  arrived  here  late  this  morn- 
ing and  did  not  hear  all  the  paper,  but  think  I  understand 
pretty  well  the  subject  under  discussion,  and  it  is  only  since 
I  became  a  member  of  the  bar  that  these  unions  have  existed 
in  this  country.  I  would  not  say  anything  on  this  question, 
but  I  do  believe  it  is  the  most  important  question,  perhaps, 
agitating  the  public  mind  at  this  tme.  It  is  the  old,  old  ques- 
tion between  capital  and  labor.  It  originated  in  this  country 
through  the  unlawful,  or  at  least  unjust  acts,  of  the  corpora- 
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tions  in  particular;  all  transportation  of  the  country  and  a 
large  part  of  the  manufacturing  business  is  conducted  by  cor- 
porations, recently  got  to  be  monopolies.  The  condition  of  af- 
fairs is  different  than  in  my  early  days.  We  never  heard  of 
strikes  in  those  days.  Capital  has  power  by  combination,  and 
has  discriminated  against  the  laboring  man.  I  believe  labor 
organizations  were  created  in  the  first  instance  in  self 
defense,  and  that  it  was  necessary  for  it.  Conflict  is 
going  on  between  capital  and  labor;  the  main  complaint  the 
masses  of  the  people  have  to  make  is  that  they  are  both 
despots;  nothing  I  could  imagine  is  more  despotic  than 
organized  capital  and  labor;  they  are  the  two  great  evils 
ovei-shadowing  this  country  today.  The  question  is,  how  are 
both  to  be  successfully  controlled?  There  is  but  one  way,  and 
that  is  by  the  courts.  If  they  are  not,  it  will  result  in  revolu- 
tion and  riot;  it  can't  be  otherwise.  Every  corporation  in  the 
country  is  but  an  artificial  person  and  there  is  no  reason 
why  the}'  should  have  greater  rights  than  a  natural  person. 
There  is  no  reason  why  a  manufacturing  establishment  owned 
by  a  corporation  should  have  any  more  license  and  rights  than 
individuals,  but  they  have,  as  a  matter  of  fact.  As  a  matter 
of  fact  while  those  corporations  exist  and  are  of  necessity 
creatures  of  the  law,  yet  they  are  not  controlled,  as  a  matter 
of  fact,  in  the  courts  as  individuals  would  be.  I  believe  the 
courts,  and  the  judges  in  particular,  have  a  greater  respon- 
sibility in  regard  to  that  matter  than  any  other  class  in  the 
community.  These  corporations  employ  the  best  lawyers  they 
can  find.  They  are  business  men,  and  it  is  with  reluctance 
that  members  of  the  bar  take  up  a  case  against  corporations. 
On  the  other  hand,  individuals  organized  all  over  the  country 
the  labor  element  into  these  unions,  and  then  the  combina- 
tion of  the  unions,  and  they  exert  a  powerful  influence;  but 
the  main  question  so  far  as  I  have  heard  it  discussed,  is  the 
power  of  these  labor  unions  to  control  the  entire  labor  element 
of  the  country.  Every  man  has  a  right  to  work  or  remain 
idle;  every  man  has  a  right  to  quit  his  job  or  secure  another. 
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bat  the  object  and  purpose  of  these  nnicms,  so  far  as  I  have 
been  able  to  discover,  is  to  absolutely  control  the  manufac- 
tories of  the  country,  the  transportation  of  the  country,  the 
mills,  and  everything  else.  Now  they  seek  to  do  this  by 
combined  effort.  Under  the  laws  and  regulations  of  these 
unions  those  in  charge  of  the  oi^anizations  order  a  strike, 
and  they  are  compelled  to  do  it.  They  do  it  as  a  matter  of 
fact.  But  the  unions  seek  to  carry  the  proposition  further 
so  as  to  control  every  man,  whether  he  belongs  to  the  union 
or  not.  They  do  it  by  force,  if  not  otherwise.  I  say  that  is 
a  crime;  it  can't  be  tolerated.  It  seems  to  me  it  is  impossible 
to  be  tolerated  by  any  government  any  length  of  time  and  the 
government  itself  exist.  I  believe  the  government,  both  state 
and  national,  must  in  self  defense  control  these  labor  unions 
in  that  respect.  The  corporations  if  allowed  to  run  things  to 
suit  themselves  become  despotic.  The  labor  unions  equally 
so,  if  not  more  so.  I  think  this  question,  which  is  com- 
paratively new  in  this  country — ^this  conflict  between  capital 
and  labor — has  got  to  be  dealt  with  by  the  state  government 
and  the  general  government,  or  the  governments  be  destroyed. 
I  concur  in  the  proposition  that  a  large  responsibility  rests 
with  the  bar  and  the  courts — with  the  judiciary  of  the  country. 

President:  Before  we  go  further  in  this  matter  I  wish  to 
call  attention  to  the  entertainment  out  at  the  Lake.  Trans- 
portation will  be  furnished  every  one  and  we  hope  everybody 
will  attend. 

The  application  for  membership  of  Aubrey  Levy,  of  Seattle, 
was  received,  and  on  motion  the  rules  were  suspended  and  the 
Secretary  instructed  to  cast  the  vote  of  the  Association  for 
him. 

President:  The  next  thing  in  order  is  the  report  of  the 
Conaunittee  on  Obituaries.* 

No  report. 

President:  As  there  is  no  report  on  obituaries,  I  would 
suggest  that  this  report  be  requested  by  the  Secretary,  and 
he  put  it  in  the  records,  if  that  is  agreeable  to  the  Association. 
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Secretary:  Mr.  Chairman,  as  far  as  I  am  informed  there 
have  been  three  deaths  in  the  last  year. 

President:  If  there  is  no  objection  we  will  so  order.  The 
next  thing  is  the  election  of  officers.  The  election  of  delegatee 
to  the  National  Bar  Association,  three  delegates,  I  believe, 
is  the  representation  allowed.    Nominations  are  now  in  order 

Hon.  C.  H.  Hanford,  R.  G.  Hudson,  Johb  T.  Condon,  Hon 
George  Turner  and  J.  J.  McGilvra  were  placed  in  nomination, 

Mr.  Shippen :  Mr.  Chairman,  it  is  desirable  that  this  Abso 
elation  be  represented,  and  as  there  are  more  than  three 
nominated  I  would  suggest,  if  the  constitution  and  by-lawi 
will  permit,  the  propriety  of  leaying  this  with  the  ExecutiTe 
Committee  to  consult  with  these  gentlemen  and  see  who  conic 
attend. 

President:  It  is  a  good  suggestion.  I  guess  we  have  nc 
representative  there  this  year. 

Motion  made  that  the  election  of  delegates  be  referred  t( 
the  Executive  Committee. 

Mr.  Shackleford:    Is  that  in  order? 

President:  I  suppose  it  will  go.  You  have  heard  th< 
motion  that  the  election  of  delegates  be  left  to  the  Executiv( 
Committee;  are  you  ready  for  the  question? 

Mr.  Bates:  Mr.  Chairman,  do  not  the  by-laws  require  thai 
they  be  elected  by  ballot?  If  so,  I  would  move  that  motion  b^ 
amended,  and  that  the  rules  be  suspended  and  the  delegatei 
be  elected  by  the  Executive  Committee. 

President:  I  believe  it  does  not  say  anything  about  ho^ 
they  are  to  be  elected.  It  simply  says  they  shall  be  elected 
but  it  dosn't  say  how.  But,  anyway,  it  will  do  no  harm  to  pu 
the  matter  in  that  way.  All  in  favor  of  the  motion  wil 
signify  by  saying  "aye."    Motion  carried. 

President:    The  next  thing  is  the  election  of  officers. 

Mr.  Bowell:  Mr.  Chairman,  at  this  time  it  seems  to  m< 
this  Bar  Association  ought  to  enlarge  its  circuit  a  little  bit 
We  know  it  has  been  the  invariable  rule  to  have  the  list  a 
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vice-ppeeidents  so  that  the  President  would  be  from  the  city 
in  which  the  Association  was  to  be  held.  Now  if  that  order  is 
to  be  carried  out  Mr,  Vice-President  Peters  would  be  elected 
President,  in  view  of  the  fact  that  Seattle  is  to  have  the  next 
meeting.  Mr.  Brownell,  of  Everett,  spoke  last  night  in  a  very 
earnest  way  of  the  advantage,  and  he  believed,  the  wisdom  of 
taking  Everett  into  our  circuit.  The  movement,  I  think,  will 
hare  the  sanction  of  the  Spokane  delegates.  I  move,  therefore, 
that  the  number  of  vice-presidents  be  increased  by  one,  and 
that  Everett  be  added  to  the  circuit  of  the  cities  in  which 
this  Bar  Association  is  to  meet,  and  then  when  the  time  comes 
I  will  nominate  Mr,  Brownell,  of  Everett,  first  Vice-President, 
so  that  in  two  years  from  now  the  meeting  will  be  held  in 
Everett.  My  motion  is  that  we  increase  our  circuit.  Motion 
carried. 

Mr.  Bowell:  Mr.  Chairman,  in  talking  with  the  Spokane 
delegate  he  seems  to  think  it  might  be  the  other  way.  I  will 
make  this  motion:  I  move  that  the  Secretary  be  instructed 
to  cast  the  ballot  of  this  Association  for  the  following  officers 
for  the  ensuing  year:  President,  W.  A.  Peters;  First  Vice- 
President,  F.  H.  Brownell;  Second  Vice-President,  P.  F.  Quinn; 
Third  Vice-President,  Edward  Whitson;  Secretary,  E.  G. 
Kreider;  Treasurer,  Nathan  S.  Porter. 

President:  It  has  been  moved  and  seconded  that  the  rules 
be  suspended  and  the  parties  elected,  as  read  by  the  mover. 

Mr.  Town:  Mr.  Chairman,  as  I  understand,  this  will  bring 
the  next  two  meetings  on  this  side  of  the  mountains.  It  seems 
to  me  it  would  be  a  good  idea  to  go  to  Spokane  from  Seattle 
and  then  come  back  to  Everett. 

Mr.  Warner:  Mr.  Chairman,  the  Bar  Association,  when  it 
convened  in  Spokane,  did  about  the  same  that  Brother  Rowell 
is  attempting  to  do  now.  They  put  Yakima  in  the  circuit  and 
postponing  the  meeting  at  Yakima  and  pushing  her  back,  it 
aeems  to  me,  if  Spokane  has  to  go  back  a  year,  she  could  go 
back  one  more  year  and  allow  Yakima  to  have  it;  it  seems  to 
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me  no  more  than  justice  to  arrange  so  that  Yakima  can  have 
it  in  a  year  from  that  date.  I  move  as  an  amendment  to  the 
motion  that  Yakima  have  the  meeting  to  be  held  two  years 
hence. 

Mr.  Rowell :  There  is  a  good  deal  of  justice  in  that,  and  I 
desire  to  second  the  motion,  and  make  Mr.  Brownell  the 
third  vice-president.  I  will  withdraw  my  motion.  Officers 
in  final  motion  as  follows:  President,  WilliamA.  Peters, 
of  Seattle;  First  Vice-President,  Edward  Whitson,  of 
North  Yakima;  Second  Vice-President,  F.  H.  Brownell,  of 
Everett;  Third  Vice-President,  P.  F.  Quinn,  of  Spokane;  Sec- 
retary, E.  G.  Kreider,  of  Olympia;  Treasurer,  N.  S.  Porter, 
of  Olympia.  Motion  carried  and  the  above  named  gentlemen 
declared  duly  elected  to  the  offices  named  for  the  ensuing 
year. 

Mr.  Shippen:  Mr.  Chairman,  I  suppose  we  can  rely  upon 
the  unwritten  law,  and  that  the  next  meeting  of  this  Asso- 
ciation will  be  held  in  Seattle,  and  on  behalf  of  the  members 
of  the  Association  I  extend  to  you  all  an  invitation  to  come 
to  Seattle  next  year.  Now,  without  praising  the  opportunities 
of  Seattle,  I  think  we  can  make  it  attractive  to  you.  And 
now  I  think,  as  a  committee  of  the  whole,  we  might  spend  a 
few  minutes  in  discussing  how  to  make  these  meetings  more 
effectual  in  the  future.  I  think  our  reports  of  the  last  ten  years 
have  been  of  value.  I  think  we  create  literature  worth  preserv- 
ing. I  attended  one  meeting  in  Spokane  two  years  ago  and  I 
was  the  only  one  from  Seattle  that  crossed  the  mountains.  I 
think  we  want  to  create  more  interest  in  the  meetings.  Now, 
next  year  we  will  have  a  meeting  with  a  meeting  of  the  legis- 
lature in  view,  and  I  hope  the  members  of  the  past  legislature 
and  the  future  legislature  will  read  the  paper  of  Judge  Stiles 
as  read  last  night.  I  think  that  it  is  a  practical  suggestion  if 
we  carry  it  out;  the  plan  moved  here  yesterday  that  a  synopsis 
of  the  reports  be  submitted,  and  then  we  can  come  prepared 
to  debate  the  question  intelligently.  I  note  with  regret,  Mr. 
Chairman,  that  of  all  the  committees  there  is  not  half  of  them 
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has  been  present  at  this  meeting.  Now,  with  the  facilities  of 
the  mails,  the  telephone  and  telegraph,  I  think  onr  committee 
should  be  more  efficient.  I  would  suggest  that  next  year  when 
we  come  to  Seattle  that  we  have  a  good  program,  and  that  as  a 
deviation  it  might  be  well  for  the  members  of  the  Association 
to  bring  their  families,  their  wives  with  them. 

Mr.  Bowell:  Mr.  Gharman,  The  King  County  Bar  extends 
to  this  Association  a  most  hearty  and  welcome  invitation  to 
come  to  Seattle  next  year. 

Mr.  Jacobs:  Mr.  President,  when  it  comes  to  exhorting  I 
always  want  to  be  counted  in.  I  think  myself  we  ought  to 
iQanage  some  way  to  intensify  the  interest  connected  with 
these  annual  meetings  of  our  Association.  I  have  the  honor 
to  be  the  president  of  our  Bar  Association  in  King  County 
for  the  time,  "Wherein  the  memory  of  man  runneth  not  to  the 
contrary,"  and  a  notice  from  myself  as  President  to  that  Asso- 
ciation, published  in  our  newspapers,  would  bring  to  either  of 
the  court  rooms  in  that  county  from  a  hundred  to  two  hundred 
lawyers.  Now,  I  have  hoped  we  may  be  able  by  getting  this 
fresh  blood  from  Everett  and  getting  a  little  more  push  and 
enterprise  into  the  members  of  this  Association  that  you  will 
come  to  Seattle  next  year  full  of  enthusiasm  for  the  Associa- 
tion. And  then  we  will  go  across  the  mountains  to  Spokane 
and  stir  up  that  town.    I  am  for  this  motion  heartily. 

Mr.  Brown:  I  want  to  offer  a  resolution.  Resolution  read 
by  Mr.  Brown  as  follows : 

Whereas,  An  all  wise  providence  has  brought  us  to  enjoy  the  hos- 
pitality of  the  legal  profession  of  the  City  of  Destiny;  and 

Whereas,  Human  sociability  and  splendid  entertainment  on  the 
part  of  tne  local  bar  of  Tacoma  has  combined  so  splendidly  with 
said  All  Wise  Providence;  now  therefore  be  it 

Resolved,  That  the  vote  of  thanks  for  the  generous  spirit  of  fellow- 
ship and  entertainment  of  the  Tacoma  profession  be  given  and  the 
same  enshrined  in  the  tablets  of  our  memory. 

And  further  the  Mover  saith  not. 

President:  I  believe  the  resolution  is  out  of  order,  Mr. 
Brown,  under  the  constitution. 
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Mr.  Kreider:  Mr.  President,  I  want  to  rise  to  a  point  of 
order.  The  by-lawa  merely  forbid  the  passage  of  resolations 
complimentary  to  officers  or  members  of  the  Association,  and 
this  resolution  is  addressed  to  the  Tacoma  Bar,  many  of  whom 
are  not  members  of  this  body.  I  second  Mr.  Brown's  motion. 
Motion  carried. 

President :  The  next  thing  will  be  the  fixing  of  the  time  of 
the  next  meeting. 

Mr.  Rowell:  Mr.  Chairman,  I  move  that  be^left  with  the 
Executive  Committee.     Motion  carried. 

President:  Is  there  any  unfinished  business.  If  there  \b 
none  a  motion  to  adjourn  will  be  in  order. 

President:    We  will  stand  adjourned. 

The  Association  adjourned  sine  die. 

EUGENE  G  .KREIDER,  Secretary. 
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ADDRESS  OF  R.  G.  HUDSON,  PRESIDENT. 


The  last  century  has  been  the  most  marvelous  in  the  world's  history 
In  its  wonderful  and  enormous  industrial  progress  and  material  devel- 
opment. When  we  begin  to  enumerate  its  achievements  our  minds 
are  lost  in  amazement  and  our  perception  is  confused  with  wonder. 

Among  the  most  important  and  prominent  of  these  achievements 
are  combinations  of  industrial  concerns  and  organizations,  to  regulate 
and  control  the  prices  and  supply  of  many  of  the  conveniences  and 
necessaries  of  life,  which  are  popularly  denominated  "trusts."  The 
popular  meaning  given  to  the  word  '^trusts/'  now,  is  the  same  in  which 
I  use  it  today,  and  this  is,  a  business  combination  to  control  industrial 
commodities  and  products,  fix  the  prices  and  regulate  the  supply 
thereof.  It  is  true  that  the  monopolistic  combine  has  existed  occa- 
sionally for  many  centuries,  but  not  in  the  form  and  with  the  methods 
and  gigantic  proportions  of  the  modern  trusts. 

.  So  powerful,  nimierous  and  menacing  to  the  popular  welfare  have  such 
trusts  become  that  the  question  of  their  legal  control  and  regulation 
is  the  most  important  domestic  problem  confronting  our  people.  The 
lawful  ways  and  means  for  the  solution  of  this  question  must  be 
devised  and  executed  mainly  by  our  profession;  hence  it  behooves  us, 
as  lawyers,  to  give  this  subject  profound  and  thoughtful  consideration. 

Daring  the  past  few  years  a  trust  mania  appears  to  have  seized 
upon  the  country  and  the  idea  seemed  to  prevail  to  put  almost  every 
line  of  business  into  a  trust.  Under  the  present  condition  of  indus- 
trial progress  and  development,  combinations  of  capital  and  industry 
seem  to  be  essential  to  successful  results  in  most  lines  of  business. 
The  needs  of  commerce,  and  the  industrial  welfare  of  the  country 
cannot  apparently  aftord  the  prevention  or  destruction  of  these  com- 
bhiatlons.  This  would  too  greatly  disturb  the  business  equilibrium 
of  the  country  anu  too  seriously  interfere  with  its  growth  and  progress. 
We  must  control  without  destroying  them.  We  must,  if  possible, 
regulate  them  without  materially  disturbing  business  and  retarding 
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industrial  development.  The  task  is  a  most  delicate,  difficult  and 
responsible  one. 

Trusts  may  be  classified  under  three  heads: 

First — Combinations  by  pooling  agreements  and  selling  agencies, 
which  leave  the  several  parties  thereto  independent  of  each  other, 
except  as  to  prices,  amount  of  business,  etc. 

Second — The  transfer  to  and  deposit  with  trustees  of  the  stock  of 
the  several  corporations  engaged  in  any  particular  line  of  business, 
for  which  certificates  are  issued,  for  the  purpose  of  giving  such 
trustees  the  power  to  control  all  of  such  corporations,  so  far  as  fixing: 
prices,   dividing  territory   and   regulating  output 

Third — ^The  absorption  by  one  great  corporation,  by  purchase  or 
otherwise,  of  the  business  and  properties  of  all  concerns  engaged  in 
a  particular  line  of  business. 

It  has  never  been  a  matter  of  serious  legal  difficulty  to  prevent 
trusts  of  the  first  and  second  classes  when  brought  before  the  couru, 
because  their  organization  is  in  direct  conflict  with  long  and  well 
established  principles  of  the  common  law  and  the  interpretation 
thereof  by  the  courts.  When,  however,  it  comes  to  deal  with  the 
third  class,  which  of  late  has  become  the  popular  form  of  trusts, 
a  much  more  difficult  legal  problem  presents  itself;  and,  indeed, 
unless  such  a  combination  violates,  eitner  in  purpose  or  acts,  some 
constitutional  provision  or  statute,  It  is  practically  invulnerable  to 
legal  attack,  provided,  the  corporation  takes  in  the  properties  of  the 
various  businesses  it  intends  to  absorb  and  control.  There  is  no  law 
limiting  the  amount  of  capital  a  corporation  may  have,  or  the  quantity 
or  value  of  the  property  it  may  own,  or  the  volume  of  business  it  may 
do.  If  engaged  in  interstate  commerce  it  is,  as  to  such  business, 
practically  beyond  the  scope  of  state  laws  and  can  only  be  reached 
through  the  Federal  courts,  when  its  purposes  or  operation  are  in 
conflict  with  the  interstate  commerce  provision  of  the  Federal  con- 
stitution, or  some  statutory  enactment  under  said  provision.  If. 
however,  such  corporate  combination  is  conflned  in  its  operation  and 
business  to  the  territorial  limits  of  some  particular  state,  the  ability 
to  control  and  regulate  it  becomes  lees  difficult,  because  the  state 
has  full  and  exclusive  jurisdiction  of  it.  The  difficulty  then  presents 
itselt  of  obtaining  proper  legislation  for  the  purpose  and  securing  its 
enforcement. 

I  believe  it  is  less  difficult  to  procure  national  legislation  on  this 
subject  and  to  enforce  it  than  to  accomplish  the  same  tning  in  the 
states. 

In  our  own  state  we  have  a  constitutional  provision  declaring  most 
directly  against  trusts  and  combinations  under  which  no  legislative 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION.  59 

action  has  been  had;  although  there  are  numerous  and  constant  vio- 
lations of  It  'At  the  last  session  of  our  Legislature  a  bill  against 
trusts  and  combinations  passed  the  lower  house  with  but  few  dissent- 
ing votes,  but  a  motion  to  reconsider  was  made  and  the  house  was 
persuaded  to  reconsider  and  defeat  the  bill,  because  It  would,  if 
enforced,  prevent  combinations  and  agreements  as  to  prices  and  output 
in  the  lumber  and  shingle  business  in  this  state.  In  short,  because 
It  might  accomplish  just  what  the  constitution  Intended.  We  find 
constitutional  provisions,  or  statutory  enactments,  against  trusts  and 
combinations  in  more  Chan  thirty  of  the  states,  but  they  are  enforced 
to  a  very  limited  extent  There  Is,  in  other  words,  more  law  against 
trusts  than  disposition  and  ability  to  enforce  it.  Whenever  the 
enforcement  of  the  law  of  any  state  affects  its  own  business  and  citi- 
zens it  is  apt  to  be  a  dead  letter. 

The  common  law  favors  competition  and  abhors  a  monopoly.  It  has 
always  regarded  a  monopoly  as  in  derogation  of  the  common  rights  of 
the  people.  More  than  three  hundred  years  ago  a  statute  of  England 
declared  that  "no  man  or  set  of  men  are  entitled  to  exclusive  public 
emoluments  or  privileges  from  the  community."  At  tnat  time,  in 
England,  monopolies  were  created  by  grant  from  the  crown  of  exclus- 
ive rignts  to  control  the  manufacture  or  sale  of  commoaities.  They 
reached  extreme  development  in  the  reign  of  w^ueen  Elizabeth.  Lord 
Macauiey  says,  "There  was  scarcely  a  family  in  the  realm  that  did 
not  feel  itself  aggrieved  by  tiie  oppression  ana  extortion  which  the 
abuse  naturally  caused.  Iron,  oil,  vinegar,  coal,  lard,  starch,  yarn, 
leather,  glass  could  be  bought  only  at  exorbitant  prices." 

The  people  rose  in  their  fury  and  resentment  and  demanded  relief. 
Relief  first  came  from  the  courtsi  In  the  case  of  Darcy  vs.  AUein, 
decided  during  the  reign  of  Queen  Elizabeth,  the  court  held  grants 
of  monopolies  void.  This  first  declaration  of  the  principles  of  the 
common  law  against  monopolies  was  followed  in  the  succeeding  reign 
by  a  statute  which  declared  all  grants,  excepflng  patents,  as  contrary 
to  the  laws  of  the  realm  utterly  void  and  of  no  effect,  "and  In  no  wise 
to  be  put  in  use  or  execution." 

In  the  above  case  Darcy's  right  to  a  monopoly  under  a  grant  from 
Queen  Elizabeth,  conferring  on  him  the  exclusive  privilege  of  manu- 
facturing playing  cards  for  twenty-one  years,  was  declared  void  as 
against  public  policy.  The  court  in  that  case  enumerated  the  following 
incidents  of  monopolies: 

1.  "The  price  of  the  same  commodity  will  be  raised,  for  he  who  has 
the  sole  selling  of  any  commodity  may  and  will  make  the  prices  as  he 
pleases." 

2.  "The  second  incident  to  a  monopoly  is  that,  after  the  monopoly 
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is  granted  the  commodity  is  not  so  good  and  merchantable  as  before^ 
for  the  patentee  having  the  sole  trade  regards  only  his. private  benefits 
and  not  the  commonwealth." 

3.  'It  tends  to  the  impoverishment  of  divers  artificers  and  others^ 
who,  before,  by  the  labor  of  their  hands,  in  their  art  or  trade,  had 
maintained  themselves  and  their  families,  who  will  now  of  necessity 
be  constrained  to  live  in  idleness  and  beggary." 

These  incidents  are  characteristic  of  the  monopoly  of  the  present 
day  when  it  becomes  master  of  the  field. 

The  Supreme  Court  of  the  State  of  Ohio,  in  the  case  of  the  State 
vs.  Standard  Oil  Company,  49  Ohio  State  187,  seems  to  be  of  the  same 
opinion  as  the  c^urt  was  in  the  Darcy  case  as  to  the  cupidity  of 
monopolies,  judging  from  the  use  of  the  following  language: 

"Much  has  been  said  in  favor  of  the  objects  of  the  Standard  Oil 
Trust  and  what  it  has  accomplished.  It  may  be  true  that  it  has 
improved  the  quality  and  cheapened  the  cost  of  petroleum  and  its 
product  to  the  consumer.  But  such  is  not  one  of  the  usual  or  general 
results  of  a  monopoly;  and  it  is  the  policy  of  the  law  to  regard  not 
what  may,  but  what  usually  happens." 

Experience  shows  that  it  is  not  wise  to  trust  human  cupidity  where 
it  has  the  opportunity  to  aggrandize  itself  at  the  expense  of  others. 

The  claim  of  having  cheapened  the  price  to  the  consumer  is  the 
usual  pretext  on  which  monopolies  of  this  kind  are  defended,  and  is 
well  answered  in  Richardson  vs.  Buhl,  77  Mlch.632.  After  commenting 
on  the  tendency  of  the  combination  known  as  the  Diamond  Match 
Company,  to  prevent  fair  competition  and  to  control  prices,  Champlin 
J.,  said:  'It  is  no  answer  to  say  that  this  monopoly  has  in  fact 
reduced  the  price*  of  friction  mat9hes.  That  policy  may  have  been 
necessary  to  crush  competition.  The  fact  exists  that  it  rests  on  the 
discretion  of  this  company  aw  any  time  to  raise  the  price  to  an  exorbit- 
ant degree.  Monopolies  have  always  been  regarded  as  contrary  to  the 
spirit  and  policy  of  the  common  law." 

The  very  fundamental  right  that  our  forefathers  sought  in  this 
country  was  freedom  of  trade  and  competition,  and  relief  from  all 
spoliation  of  their  private  rights  by  public  authority.  There  was 
implanted  in  them  a  deep-rooted  opposition  to  monopolies.  They 
brought  this  feeling  with  them  to  America,  and  have  transmitted  it 
as  a  distinct  heritage  to  us,  their  descendants,  and  we  may  well 
believe  that  this  feeling  of  opposition  when  aroused  is  sufficient  to 
assure  us  that  monopolies  ,however  created,  will  never  be  permitted 
for  any  length  of  time  to  interfere  seriously  with  the  "indubitable 
rights  and  liberties"  of  the  people. 

The  monopolies  which  are  the  most  difficult  to  control  by  law,  and 
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which  axe  to  give  us  the  most  trouble  in  the  future,  are  those  which 
assume  the  form  of  corporations.  Nearly  fifty  years  ago  one  of  the 
justices  of  the  United  States  Supreme  Cdtirt,  referring  to  the  pre- 
tentious spirit  of  corporations,  said:  "It  will  establish  on  the  soil  of 
every  state  a  caste  made  up  of  combinations  of  men  for  the  most  part 
under  the  most  favorable  conditions  in  society,  who  will  habitually 
look  beyond  the  institutions  and  the  authorities  of  the  state  to  the 
central  government  for  the  strength  and  support  necessary  to  main- 
tain them  in  the  enjoyment  of  their  special  privileges  and  exemptions. 
The  consequence  will  be  a  new  element  of  alienation  and  discord  between 
t..e  different  classes  of  society,  and  the  introduction  of  a  fresh  cause 
of  disturbance  in  our  distracted  political  and  social  system."  In 
describing  their  traits  he  says:  "They  display  a  love  of  power,  a 
preference  for  corporate  interests  to  moral  or  political  principles  or 
public  duties,  and  an  antagonism  to  Individual  freedom  which  has 
marked  them  as  objects  of  jealousy  in  every  epoch  of  their  history." 

The  only  monopolies  authorized  by  law  or  which  derive  their 
existence  by  grant  in  this  country,  are  patent  rights,  copyrights  and 
franchises  for  the  operation  of  public  utilities.  These  are  said  not 
to  encroach  upon  existing  rights  or  deprive  any  class  of  persons  of 
privileges  already  possessed. 

The  monopolies,  however,  which  have  grown  up  in  modern  times 
by  combination  agreements  into  trusts  in  their  various  forms,  to 
control,  and  consequently  to  enhance  the  prices  of  the  necessaries 
of  life,  are  those  with  which  the  people  are  more  concerned.  These 
have  become  the  medium  of  a  very  large  portion  of  our  commerce  and 
trade. 

There  is  quite  a  difference  in  the  corporation  laws  of  the  several 
states  of  the  union.  Some  have  been  enacted  with  a  view  to  encourage 
corporate  organization  by  offering  great  inducements  for  their  for- 
mation by  placing  the  fewest  possible  restrictions,  obstructions  and 
liabilities  upon  them  and  the  stockholders.  New  Jersey  is  a  notable 
instance  of  this.  On  account  of  the  convenient  location  of  New  Jersey 
with  reference  to  this  country's  great  financial  center.  New  York 
City,  she  will  doubtless  continue  to  retain  the  leading  business  in  the 
formation  of  corporations,  so  long  as  her  laws  offer  the  same  facilities, 
inducements  and  laxity  as  at  present,  and  nothing  is  done  by  the  other 
states  to  handicap,  so  to  speak,  her  corporations  from  doing  business 
therein. 

By  the  way,  it  is  quite  Interesting  to  review  the  history  of  corporate 
legislation  in  New  Jersey  and  observe  how  the  law  was,  by  degrees, 
made  more  inviting  to  corporations  until  it  now  permits  of  the  per- 
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petration  of  the  most  gigantic  frauds  in  this  line  ever  perpetrated 
under  an  enlightened  and  free  government. 

To  illustrate:  In  my  line  of  business  I  had  occasion  recently  to 
look  into  the  affairs  of  one  of  these  New  Jersey  corporations,  doing 
business  in  this  state,  and  which  had  been  put  Into  the  hands  of 
receivers.  It  had  an  authorized  capital  of  $25,000,000,  but  began  busi- 
ness with  a  subscribed  capital  of  only  $1,000.  It  issued  and  sold 
$3,000,000  of  debenture  bonds  with  which  it  purchased  the  property 
and  means  of  doing  business,  either  directly  or  through  a  "dummy." 
issuing  also,  without  actual  compensation,  over  $13,000,000  of  its 
capital  stock.  After  a  career  of  a  little  more  than  a  year,  it  failed. 
It  then  appeared  by  report  of  its  receivers  to  own  assets^  placed  at  a 
very  full  valuation  of  about  $4,500,000,  with  liabilities  of  a  quarter  of 
a  million  dollars  In  excess  of  this  sum.  There  is  no  stock  liability 
enumerated  among  the  assets,  yet  there  are  $9,000,000  more  stock  out 
standing  than  the  total  value  placed  on  its  assets.  In  this  case  we 
have  a  practicable  example  of  the  feat  of  the  fellow  who  attempted  to 
lift  himself  by  his  own  boot  straps.  This  instance,  I  take  it,  is  a  fair 
sample  of  many  of  the  modem  offspring  of  the  New  Jersey  corporation 
laws.  In  the  case  of  the  United  States  Steel  Company  I  understand 
that  a  similar  procedure  was  had,  and  that  with  an  authorized  capital 
of  $1,000,000,000  only  $300,000  of  this  was  subscribed,  or  $3.00  to  every 
$10,000,  yet  debenture  bonds  have  been  Issued  to  take  in  the  various 
properties  of  the  concerns  absorbed,  generally  at  prices  far  in  excess 
of  their  value,  and  a  greater  part  of  the  authorized  stock  issued, 
without  any  adequate  value  being  paid  therefor.  Under  the  statutes 
of  New  Jersey,  up  to  1896,  as  interpreted  by  her  Supreme  Court,  the 
stockholder  was  held  liable  for  the  face  value  of  the  stock  received 
by  him,  whether  bonus  or  not,  If  necessary  to  pay  creditors;  but  in 
1896,  in  order  perhaps  to  make  the  field  more  attractive  to  corporations, 
the  law  was  so  amended  as  to  allow  the  purchase  by  a  corporation  of 
any  mines,  manufactories,  property,  etc.,  necessary  for  its  business, 
and  stocks  of  any  companies  or  corporations,  etc.,  and  to  issue  stock  in 
payment  therefor,  and  making  it  fully  paid  stock;  declaring  that  the 
holder  should  not  be  liable  for  any  further  payment  thereon,  and 
that  the  judgment  of  the  board  of  directors  as  to  the  value  should,  in 
the  absence  of  actual  fraud,  be  conclusive. 

It  seems  that  the  formation  of  corporations  in  this  little  state  has 
proven  so  remunerative  that  several  other  states  have  entered  the 
field  as  competitors  in  the  business,  and  among  them  the  state  of 
Delaware.  The  following  is  a  list  of  sixteen  reasons  for  the  advantage 
of  incorporating  in  the  state  of  Delaware,  which  has  been  circulated 
to  attract  corporations  to  that  state: 
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First— The  corporation  may  hold  its  annual  meetings  outside  of 
the  state. 

Second — May  keep  its  original  books  outside  of  the  state. 

Third — May  issue  full  paid  stock  for  cash,  property,  or  services. 

Fourth — May  carry  on  any  lawful  business,  except  banking. 

Fifth — ^May  have  a  perpetual  or  limited  existence. 

Sixth — May  be  a  mortgagee  or  mortgagor. 

Seventh — May  carry  on  its  business  in  any  part  of  the  world. 

Eighth — May  have  a  capital  stock  of  any  amount,  being  not  less  than 
$2,000. 

Ninth^May  begin  business  when  $1,000  is  subscribed,  and  this 
subscription  need  not  be  paid  till  the  board  of  directors  so  direct. 

Tenth — May  hold  and  own  stock,  bonds,  etc.,  of  other  corporations 
as  trustees  or  otherwise  and  vote  stock  so  held  by  it. 

Eleventh — May  have  two  or  more  kinds  of  stock,  with  such  condi- 
tions as  may  be  desired. 

Twelfth — May  easily  be  dissolved. 

Thirteenth — May  merge  or  consolidate  with  any  other  corporation. 

Fourteenth — May  easily  increase  or  decrease  its  capital  stock. 

Fifteenth — May  hold  assets  and  create  liabilities  to  an  unlimited 
extent,  unless  limited  in  the  charter  or  by-laws. 

Sixteenth — May  organize  with  three  or  more  persons  as  incorporators 
who  may  reside  in  any  part  of  the  world. 

This  only  furnishes  an  object  lesson  of  the  difflculty  of  harmonious 
action  by  the  states.  While  some  are  trying  to  suppress  the  frauds 
and  evils  of  trusts  others  are  deliberately  encouraging  them. 

By  the  partial  enforcement  of  the  common  law  and  the  statutes  of 
the  various  states  and  of  the  United  States  against  trusts  created  by 
agreements,  these  combinations  have  of  late  been  taking  the  form  of 
corporations,  and  thus  creating  legal  entities  which  are  authorized 
and  protected  by  law.  As  corporations  are  the  creations  of  legislation 
it  is  competent  by  legislation  to  say  on  what  terms  they  may  do 
business,  or,  indeed,  whe.^er  or  not  they  may  do  busiess  at  all. 

Congress  and  the  Federal  courts  have  only  such  powers  over  cor- 
porations as  may  be  derived  from  the  interstate  commerce  clause  of 
the  constitution,  and  the  laws  enacted  thereunder.  Congress  has 
the  sole  power  to  legislate  on  matters  pertaining  to  or  affecting 
commerce  with  foreign  nations,  and  among  the  several  states,  and  with 
the  Indian  tribes.  I  think  it  has  been  very  well  established  by  our 
National  Supreme  Court  that  the  states  cannot  defeat  or  interfere 
with  the  exclusive  right  conferred  on  Congress  to  deal  with  matters 
of  interstate  commerce.  This  court  has  only  recognized  as  valid  the 
delegation  of  power  to  the  states  by  congress  on  the  subject  which 
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came  within  the  proper  exercise  of  the  police  power.  A  state  is  thn 
precluded  from  any  legislation  which  could  control  or  regulate  trust 
engaged  in  interstate  commerce.  The  state  can  say  on  what  term 
a  non-resident  corporation  may  acquire  a  domicile  and  do  businee 
in  its  territory,  or  it  may  exclude  it  from  such  privileges  entirely,  bv 
it  cannot  prevent  it  from  selling  and  shipping  its  products  into  it 
borders  to  purchasers  thereof,  unless  they  are  such  as  might  be  pn 
hibited  under  the  police  power. 

So  it  appears  that  a  state  has  a  right  to  discriminate  againc 
foreign  corporations  asking  for  domiciles,  and  to  do  business  in  it 
territory  and  in  favor  of  domestic  corporations,  without  violating  ths 
clause  of  the  constitution  which  declares  that  the  citizens  of  eac 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizen 
in  the  several  states;  but  when  the  question  involved  is  one  of  intei 
state  commerce  a  foreign  or  non-resident  corporation  stands  upon  th 
same  footing  as  an  individual.  Hence  we  see  that  absolute  exclusio 
by  a  state  is  not  practicable,  so  as  to  prevent  foreign  corporation 
from  doing  an  interstate  commerce  business  within  its  borders.  I 
other  words,  the  foreign  corporation  need  not  aiSk,  or  get,  any  favoi 
from  a  state  in  order  to  do  business  therein,  so  long  as  it  confines  11 
operations  to  interstate  commerce.  But  the  state  may  deny  them  th 
use  of  its  courts  in  enforcing  their  contracts. 

The  conclusion  is  that  congress  has  no  power  to  deal  with  trust 
except  so  far  as  they  may  interfere  with  interstate  conlmerce,  and  thi 
states  have  no  right  to  control  or  regulate  corporations  or  individua] 
in  matters  of  interstate  commerce;  that,  while  a  state  may  regulal 
its  own  corporations,  and  fix  the  terms  on  which  they  may  do  businesi 
and  interpose  terms  and  conditions  on  foreign  corporations,  as  a  pr 
requisite  to  the  establishment  of  a  domicile  and  doing  business  thereii 
yet,  it  cannot  prevent  a  foreign  corporatioin  from  selling  and  sendin 
its  goods  into  its  borders.  This  leads  us  to  the  determination  thi 
the  National  constitution  should  be  amended  s6  as  to  give  congies 
more  power  in  order  to  be  able  to  get  adequate  remedies  to  full 
regulate  and  control  trusts.  Congress  should  have  Jurisdiction  < 
corporations  doing  an  interstate  business,  so  as  to  secure  uniformity  ( 
law  and  action,  and  to  insure  anything  like  a  general  and  unifon 
enforcement  of  the  law. 

With  evolution  and  development  in  business  affairs,  combinatioii 
of  property  and  industry,  of  capital  and  labor,  are  inevitable.  It  is  n 
more  possible  to  prevent  them  than  it  is  to  return  to  individualism  i 
business,  or  to  abolish  the  use  of  steam,  electricity,  machinery  an 
modem    appliances;    hence    the   country    recognizes    the    expedienc 
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and  necessity  of  such  combinations  and  seeks  to  control  and  direct 
them  so  that  they  may  not  be  hurtful  to  the  people. 

There  are  three  cardinal  remedies  that  may  be  applied  "whenever 
any  private  monopoly  gets  control  of  any  commodity,  convenience  or 
necessary  Important  to  the  public  welfare/'  viz: 

First,  it  may  be  destroyed  by  restoring  competition;  or,  second,  it 
may  be  put  under  governmental  control;  or,  third,  taken  over  by  the 
government  and  administered  for  the  benefit  of  the  people. 

It  may  be  that  all  three  of  these  remedies  will  have  to  be  applied,  ac- 
cording to  the  nature  of  the  business  done,  and  other  circumstances. 
Another  experience  like  that  of  last  winter,  in  the  territory  dependent 
for  fuel  on  the  anthracite  coal  mines,  may  result  in  the  operation  of 
these  mines  by  the  state,  or  the  general  government  This  method 
was  much  discussed,  and  there  was  doubtless  much  sentiment  created 
in  favor  of  it,  particularly  among  the  sufferers.  Whenever  hardship, 
oppression  and  want  are  brought  home  to  the  people  by  the  methods 
of  trusts,  there  will  be  an  outcry  that  will  crystallize  into  legislation 
of  a  drastic  character,  and  strenuous  action  will  follow.  Nothing, 
perhaps,  has  done  more  to  arouse  public  sentiment  against  trusts  in 
this  country  than  the  last  strike  in  these  anthracite  coal  mines.  Not 
many  years  ago  the  idea  of  government  ownership  and  control  of 
railroads  and  the  telegraph  was  regarded  as  one  of  the  vagaries  of 
the  populist,  but  today  it  has  many  strong  supporters  among  the 
most  intelligent,  and  especially  among  fhe  profound  economic  students 
of  our  country.  Although  much  opposed  to  the  scheme  at  one  time, 
1  am  now  prepared  to  admit  that  its  adoption  in  our  country  might 
be  best  for  the  general  welfare  of  the  people,  and  a  great  help  to  the 
cause  of  good  government  and  civic  righteousness.  I  am  inclined  to 
predict  that  this  will  be  one  of  the  realizations  of  this  century,  and 
perhaps  during  the  life  of  some  of  us. 

There  are  no  business  organizations  Ir  our  country  which  take  such 
organized  and  regular  interest  and  activity  in  political  and  legislative 
affairs  as  the  railroads,  ostensibly  and  plausibly,  to  protect  and  further 
their  business  interests.  Indeed,  in  some  localities,  and  not  a  few, 
they  seem  to  control  the  political  machinery,  and  largely  effect  the 
election  of  the  officials  who  administer  and  execute  the  laws.  In  other 
words,  their  friends  and  toois  make  the  laws  and  administer  them. 
This  seems  to  be  a  growing  policy  with  them,  and  the  sentiment  in 
favor  of  government  ownership  and  control  grows  with  equal,  if  not 
greater  rapidity,  and  will,  in  time,  unless  said  practices  cease, 
materialize  into  action.  Indeed,  this  may  be  the  only  adequate 
remedy  left  to  the  people.  While  it  may  be  possible  to  check  rebates 
and  discriminations  by  railroads*  through  the  enforcement  of  the  laws. 
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it  is  perhaps  not  possible  to  preveat  them  entirely,  or  to  prevent  the 
participation  of  railroads  in  politics,  legislation  and  the  administra- 
tion of  the  law,  so  long  as  they  are  owned  and  operated  by  corpora- 
tions. Nothing  has  done  more,  if,  indeed,  as  much,  to  build  up  and 
foster  the  great  monppolistic  trusts  than  the  railroads,  through  their 
practice  of  rebates  and  discriminations.  The  Standard  Oil  Company, 
through  this  system  of  rebates,  was  enabled  to  undersell  all  com- 
petitors and  drive  them  out  of  business,  until  it  placed  itself  on  such 
a  solid  financial  basis  that  it  could,  by  its  financial  strength,  overpower 
and  drive  out,  or  bankrupt,  its  competitors  wherever  it  desired. 

This  practice  of  rebates  and  discriminations,  which  has  been  such 
a  creative  and  sustaining  cause  of  trusts  would,  In  my  Judgment,  be 
most  nearly  prevented  by  examinations,  as  in  case  of  national  banks, 
and  statements  or  reports  under  oath.  The  Elkins  bill,  which  became 
a  law  during  the  57th  congress,  would,  if  it  were  enforced,  prevent 
this  practice;  but  it  is  exceedingly  difficult  to  secure  the  necessary 
evidence  for  conviction.  What  is  known  as  the  *' Interstate  Commerce 
Law,"  which  has  been  in  force  over  fifteen  years,  prohibits  these 
rebates  and  discriminations;  yet  the  railroads  have  so  persistently 
violated  this  law,  and  the  efforts  of  the  Interstate  Commerce  Com- 
mission to  enforce  it  have  proven  so  futile,  that  the  commission  became 
disheartened,  and,  in  effect,  pronounced  the  law  a  failure.  It  is  hoped, 
iiowever,  that  the  Elkins  act  may  materially  aid  in  preventing  these 
rebates  and  discriminations. 

By  examinations  and  sworn  reports,  which  should  contain  the  state- 
ment that  no  money,  transportation,  or  other  valuable  favors,  had 
been  used,  directly,  indirectly,  or  otherwise,  with  any  public  official, 
at  any  time,  these  rebates  and  discrimination  and  corruption  in 
legislation,  in  the  execution  and  administration  of  the  laws  and 
partiality  therein  towards  railroads  and  trusts  might  be  prevented, 
in  a  great  measure,  particularly  if  the  severest  penalties,  among 
them  forfeiture  of  franchise,  were  provided  by  law  for  the  doing  of 
these  acts.  The  effort  which  seems  to  be  made  by  railroads  and 
some  other  corporations  and  trusts  to  control  politics  and  legislation, 
and  infiuence  official  conduct,  has  become  so  frequent  and  prevalent 
that  it  ceases  to  arouse  the  feelings  of  abhorrence  it  should,  and  has. 
with  many,  assumed  somewhat  the  phase  of  legitimate  business,  tbos 
verifying  the  idea  expressed  by  the  poet  when  he  said: 

"Vice  is  a  monster  of  so  frightful  mien, 

As  to  be  hated,  needs  but  to  be  seen; 

Yet  seen  too  oft,  familiar  with  its  face, 

We  first  endure,  then  pity,  then  embrace." 
All  reasonable  and  intelligent  observers  must,  under  present  con- 
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dltions,  realize  that  combinations  in  industrial  affairs  must  be 
recosnized  as  one  of  the  fixed  business  methods  of  our  country.  The 
stronsest  advocate  of  trusts,  if  dhainterested  and  fair  minded,  must 
admit  that  their  formation  has  oeen  carried  too  far  in  many  instances, 
and  have  become  a  menace  to  the  financial  interests  of  the  country, 
and  dangerous  to  the  rights  and  liberties  of  the  people.  Capitalization 
has  been  greatly  infiated,  stocks  watered  and  bonds  over-issued,  thus 
necessitating  greater  earnings  than  were  legitimate  and  reasonable  in 
ord^*  to  pay  interest  and  dividends.  The  interest  and  dividends 
must  be  earned,  if  at  all,  by  the  suppression  of  competition  or  by 
reducing  wages,  or  by  lowering  prices  paid  the  producers  for  the  raw 
materials,  or  by  the  use  of  one  or  more  of  these  methods. 

It  might  be  interesting  to  quote  here  a  statement  of  the  well  known 
banker,  Henry  Clews,  on  the  present  slump  in  stocks.    He  says: 

"The   present  sensational  decline  in   values  and  the  failures  and 
wholesale  embarrassments  it  has  occasioned  can  only  proceed  from . 
one  thing,  the  enormous  over-capitalization  of  industrials. 

"More  than  five  thousand  million  dollars  are  represented  in  the 
largely  fictitious  capitalization  of  industrial  combinations  within  the 
past  five  or  six  years. 

"Never  in  the  history  of  trade  and  finance  have  such  enormous  sums 
been   represented   as    in   capitalizing   concerns   such   as    the   United^^ 
States  Steel  Company,  the  Northern  Securities  Company,  the  Inter- 
national Mercantile  Marine  Company,  Amalgamated  Copper  and  hun- 
dreds of  smaller  corporations. 

"The  day  of  over-capitalized  corporations,  in  the  opinion  of  all  con- 
servative and  well  informed  judges,  is  over  once  and  for  all.  I  am 
afraid  the  Morgan  school  and  financial  schools  of  a  similar  type  have 
closed  for  a  long  vacation." 

If  this  prediction  is  true  the  whole  country  should  be  glad. 

Doubtless  Mr.  Morgan  has  reached  the  acme  of  his  career  as  a  trust 
promoter,  and  the  star  of  his  ascendency  as  a  financier  has  already 
passed  the  zenith  of  its  glory.  While  he  has  indelibly  impressed 
himself  on  the  memories  of  this  generation,  and  enrolled  his  name 
high  up  on  the  scroll  as  a  financier,  had  his  career  in  the  promotion  of 
trusts  not  been  checked  he  might  have  become  the  most  execrated  and 
despised  of  men. 

On  the  other  nand  we  have  the  combination  of  labor  suppressing  its 
productive  power  by  lessening  the  hours  of  work,  fixing  uniform  scales 
Qt  wages,  by  which  the  inefficient  and  the  efficient,  in  the  same  class 
of  work,  receive  the  same  pay,  and  frequently  both  receive  as  much  as 
the  better  should.  Antagonism,  instead  of  harmony,  characterizes  the 
feelings  of  these  two  classes.    So  we  have  one  class  of  capitalists  and 
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the  other  of  laborers,  engaged  in  the  same  business,  but  hostile  to 
.  each  other  in  feelings.  Both  are  engaged  in  raising  the  prices  of  the 
commodities  they  produce.  There  is  another  class,  which  may  be 
called  the  third,  or  middle  class,  which  consists  chiefly  of  consumers. 
It  is  made  to  pay  more  for  what  it  consumes  than  ever  before,  without 
sharing  in  the  profits.  It  constitutes  the  great  majority  of  the  people, 
and  naturally  resents  this  arbitrary  increase  of  the  cost  of  liying. 
Only  those  who  are  interested  in  trusts  approve  of,  or  sympathize  with 
them,  and  their  methods.  Capital  not  seeking  investment  in  them, 
disapproves  of  them;  the  great  agricultural  classes  condemn 
them;  the  professional  classes  are  unfriendly  to  thmn;  the 
clergy  preach  against  them;  the  great  students  of  economics  view 
them  with  more  or  less  alarm;  even  the  politicians  arraign  them,  and 
the  patriot  and  lover  of  justice  and  fair  dealing  deplore  their  practices; 
those  who  are  deprived  of  the  opportunity  of  winning  success  in  the 
business  world,  by  honest  efforts  and  fair  means,  by  reason  of  the 
predatory  and  arbitrary  ways  of  the  trusts,  execrate  and  despise  them. 

The  breach  is  constantly  widening  between  capital  and  labor.  The 
dislike  for  each  other  is  intensifying  into  real  hostility.  The  great 
third  class,  which  is  not  made  up  of  the  rich  or  poor,  is  the  balance 
wheel  that  must  regulate  the  political  machinery  and  keep  it  running 
smoothly.  It  is  the  arbiter  of  the  destinies  of  all.  It  must  rescue  the 
country  from  the  dangers  of  this  unfortunate  class  antagonism.  It 
is  not  the  rich  who  save  the  country  in  the  time  of  peril.  It  is  not 
among  them  that  we  find,  as  a  rule,  the  patriotic,  home-loving  and 
moral  citizenship,  which  has  made  our  country  the  greatest  and  the 
best,  the  model  of  free  and  enlightened  governments.  This  citizen- 
ship comes  chiefly  from  the  great  third  or  middle  class  which  places 
virtue,  civic  righteousness,  patriotism,  home  life,  good  character  and 
love  of  Justice  above  riches  and  the  glittering  gems  of  wealth.  Prom 
this  class  have  chiefly  come  the  great,  sturdy,  honest,  virtuous,  brave 
and  patriotic  statesmen  and  leaders,  who  have  so  opportunely  appeared 
in  the  times  of  our  country's  greatest  needs  and  perils,  and  guided  the 
ship  of  state  to  a  haven  of  safety,  and  made  our  country  the  brightest 
star  in  the  galaxy  of  nations.  In  this  class  rests  the  hope  of  our 
country  for  future  national  success  and  continued  greatness. 

Mr.  Henry  D.  Lloyd  in  his  work,  "Wealth  Against  Commonwealth/* 
says  that  "monopoly  is  business  at  the  end  of  its  Journey,"  by  which  he 
doubtless  means  that  it  is  that  stage  in  any  industry  where  all  com- 
petition is  driven  out  and  a  sole  survivor  has  absolute  control.  Trusts 
are  formed  to  destroy  competition,  and  when  competition  is  destroyed 
that  love  of  gain,  so  characteristic  of  human  nature,  will  assert  itself. 
Men  do  not  form  trusts   from   philanthropic  motives,  but  for  gain. 
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Personally  and  individually,  they  may  be  charitable  and  benevolent; 
they  may  make  bountiful  and  munificent  donations  to  religion,  educa- 
tion and  charity,  and  yet  oi^rate  the  most  gigantic  and  merciless 
monopolies  in  the  business  and  industrial  world.  We  have  in  our 
minds  notable  examples  of  this. 

Monopoly,  whether  the  result  of  exclusive  rights  granted  by  the 
sovereign,  or  whether  created  by  a  combination  of  men  and  capital, 
through  great  corporations,  or  other  agencies,  by  which  any  commodity 
is  practically  controlled  in  its  production  and  distribution,  is  the  curse 
of  industry  and  the  bane  of  industrial  liberty;  and  while  a  people  may 
be  blessed  with  all  the  political  liberties  of  the  moet  benign  govern- 
ment, it  may  be  under  industrial  thraldom.  A  monopoly  controlled 
by  the  selfishness  and  g^reed  which  characterizes  a  majority  of  men 
in  a  position  to  exercise  "their  own  sweet  will "  paralyses  industry, 
kills  industrial  enterprise  and  blights  personal  liberty.  Give  to  men,  or 
a  combination  of  men,  the  sole  power  to  sell  any  commoaity  and  fix  the 
price,  and  you  will  have  such  a  mon<H>oly. 

The  rights  of  corporations  formed  for  taking  over  the  majority  of 
stock  in  other  corporations,  which  will,  or  may,  result  in  restraining 
trade  or  commerce,  will  be  settled  by  the  decision  in  the  Northern 
Securities  Company  case,  now  on  appeal.  In  this  case,  commonly 
called  the  "Merger"  case,  there  was  a  unanimous  opinion  of  the  court, 
composed  of  four  able  judges;  against  the  legality  of  the  scheme,  which 
fact  leaves  but  little  doubt  in  my  mind  that  the  decision  of  the  United 
States  Supreme  Court  will  affirm  the  lower  court.  The  tendency  of 
the  courts,  latterly,  seems  to  be  to  liberalize  and  broaden  the  scope 
of  the  interstate  commerce  clause  of  the  constitution,  and  the  juris- 
diction thereunder,  of  congress  and  the  Federal  Courts. 

The  attitude  and  actions  of  the  present  National  administration 
and  the  disposition  displayed  lately  by  congress,  to  regulate  trusts, 
have  apparently  checKed  their  formation.  If  there  should  be  a 
cessation  of  action  against  them,  for  any  length  of  time,  no  doubt  the 
work  would  begin  again.  The  scheme  to  eliminate  competition,  to 
cut  down  expenses  of  operation,  to  control  labor,  and  defend  against 
its  demands  by  concert  of  action,  to  cheapen  raw  materials,  to  enhance 
profits,  to  realize  large  prices  for  the  business  and  property  turned 
into  the  trust,  is  a  very  inviting  one;  and  whenever  it  can  be  accom- 
plished with  reasonable  safety,  it  will  be  resorted  to;  hence  we  may 
confidently  conclude  that  this  scheme  of  combination  has  come  to 
stay.  The  question  then  to  consider  is,  how  to  regulate  and  control 
such  combinations  by  law,  so  as  to  prevent  them  from  becoming 
monopolies. 

This  is  a  diflicult  question  to  answer.    In  the  first  place,  there  is  a 
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lack  of  sufficient  jurisdiction  in  edther  the  general  government  or  th< 
states.  In  the  second  place,  there  is  a  want  of  harmony  and  uniformity 
and  may  always  be,  in  the  laws  of  the  several  states,  on  the  subject 
and  no  general  disposition  to  enforce  them.  So  we  have  three  lega 
propositions: 

1.  The  states  cannot  effectively  control,  except  by  unanimous  agree 
ment  and  uniform  action. 

2.  The  Federal  government  cannot  control  under  present  laws. 

3.  The  Federal  constitution  restricts  the  states  in  dealing  witi 
the  question,  even  if  they  should  unanimously  agree. 

The  Federal  authorities  can  only  take  cognizance  of  matters  o 
interstate  commerce,  and  the  states  are  prohibited  from  doing  anythini 
which  would  interfere  with  interstate  commerce.  Corporations  an 
organized  under  state  laws,  and  are  thereby  subject  only  to  state  laws 
except  as  to  matters  of  interstate  commerce.  It  is  entirely  imprac 
ticable  to  procure  uniform  action  on  the  part  of  the  several  states 
While  some  have  enacted  laws  to  prevent  trusts,  and  placed  restriction: 
on  corporations,  others  pursue  a  policy  and  enact  laws  to  encouniK^ 
their  formation. 

In  order  to  satisfactorily  accomplish  the  regulation  and  contro 
of  trusts,  so  as  to  prevent  monopolies,  the  general  govemm^it  shoul< 
be  given  jurisdiction  of  them,  by  constitutional  amendment.  Such  ai 
amendment  would  very  likely  be  adopted,  if  submitted. 

Congress  would  be  more  apt  to  legislate  more  efficiently  and  wisel: 
than  all  of  the  legislatures,  and  the  Federal  officials  and  courts  ti 
enforce  the  laws  more  generally  and  promptly;  besides,  there  would  b( 
more  respect  for  and  fear  of  the  Federal  laws  and  courts  than  of  stati 
statutes  and  authorities.  Congress  would  be  freer  from  me  influences 
corrupt  and  otherwise,  sometimes  brought  to  bear  on  legislative  bodlei 
by  corporations,  than  state  legislatures.  It  might  not  be  necessary  t< 
give  the  general  government  exclusive,  but  equal,  or,  perhaps,  prioi 
jurisdiction  to  the  states  over  corporations. 

A  great  many  remedies  for  the  evils  of  trusts  have  been  suggested 
Among  them  are,  the  withdrawal  of  all  special  privileges;  the  pre 
ventlon  of  over-capitalization;  reduction  or  removal  of  tariff;  taxadoi 
of  i.ranchises;  equalization  of  taxes;  and  publicity  as  to  flnanciai 
condition,  etc.;  examinations;  punishment  and  civil  liability  of  officen 
and  directors  for  violating  legal  requirements;  government  control 
and  government  ownership  and  management.  Most,  if  not  all,  ol 
these  have  more  or  less  merit  in  them,  but  cannot  be  effectively  invoke^] 
without  additional  Federal  constitutional  power.  As  the  country  has 
not  tried  any  of  these  remedies,  we  can  only  reason  about  results.  II 
tried,  and  form  our  best  judgment. 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION.  71 

There  is  no  doubt  in  my  mind  but  that  the  evils  of  several  of  what  are 
called  natural  monopolies,  such  as  water,  power,  and  light  plants  and 
street  railways,  could  be  in  a  large  measure  avoided  by  municipal 
ownership  and  operation  or  control.  While  I  was  an  opponent  of  this 
doctrine  ten  years  ago,  I  now  thoroughly  believe  in  It,  having  observed 
its  trial  in  a  limited  way,  and  given  it  considerable  thought.  I  am 
quite  confident  that  the  best  service  for  the  least  money  can  be  had 
under  this  system.  Indeed,  I  am  satisfied  that  a  uniform  saving  of  at 
least  fifty  per  cent,  to  consumers,  can  be  effected.  We  only  have  to 
compare  the  electric  lign.  bills  in  Tacoma,  where  there  is  municipal 
ownership  and  management,  with  those  of  our  sister  city,  Seattle,  where 
such  light  is  supplied  by  a  business  corporation,  for  proof  of  this 
statement.  There  is  no  good  reason  to  doubt  that,  in  a  large  measure, 
the  same  results  would  be  attained,  if  the  other  public  utilities  were 
owned  and  controlled  by  the  municipalities.  This  methoa  would 
result  too,  no  doubt,  in  the  further  and  greater  blessing  and  benefit 
of  a  large  decrease  in  tne  corruption  that  exists  so  extensively  in  the 
municipal  governments  of  our  country. 

I  am  prepared  also  to  recommend  the  removal  or  reduction  of  the 
tariff  on  sucn  commodities  as  are  controlled  by  trusts,  so  as  to  invite 
competition  or  make  it  possible.  Sometimes  what  is  termed  potential 
competition  Is  sufncient  to  prevent  the  evils  of  monopoly.  There 
should  be  a  tariff  commission,  which  should  kave  charge  of  such 
matters  and  make  recommendations  to  congress.  It  would  aid  quite 
materially  in  suppressing  monopolies  by  the  general  government  either 
buying  outright  patent  rights,  or  by  letting  out  the  use  thereof  on  the 
payment  of  royalties,  for  the  benefit  of  the  patentees. 

Publicity  of  statements  and  examinations,  as  in  case  of  National 
Banks,  would  be  a  great  aid  in  controlling  and  lessening  the  evils 
of  trusts. 

The  creation  of  a  commission  under  the  Department  of  Commerce 
and  Labor,  to  have  charge  of  trusts  and  corporations;  to  regulate  prices 
and  to  see  to  the  enforcement  of  the  law,  is,  in  my  judgment,  a  public 
necessity. 

Strict  laws  against  excessive  capitalization,  watering  of  stock  ana 
overissue  of  bonds  should  be  enacted.  The  present  practice  of  trusts 
in  paying  exorbitant  prices  for  the  properties,  good  will  and  business 
of  the  concerns  absorbed  shoula  ^e  prevented.  There  is  no  difference 
in  effect  from  three-fold  over-capitalization  and  in  paying  for  pro- 
perties, etc.,  three  times  more  than  they  are  worth. 

There  should  be  a  liability  somewhere  for  all  stock  and  all  snould 
be  subscribed  before  a  corporation  can  enter  business. 

Directors   and   officers   should   be  personally   liable  for   results   of 
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mismanagement  and  non-observance  of  legal  requirements,  and  subjec 
to  criminal  liabilities  as  well. 

Every  effort  should  be  made  to  secure  the  payment  of  a  just  nxu 
equal  share  of  taxes  by  trusts  and  corporations. 

The  practice  of  rebates,  discriminations,  the  giving  of  passes  o 
transportation;  the  use  of  money,  or  other  things  of  value  in  poiiticf 
or  in  legislation,  or  with  officials,  in  any  way  whatever,  should  b 
prohibited  under  the  severest  penalties,  and  to  re-enforce  this  legisls 
tion,  statements  under  oath  should  be  required  and  examinauon 
authorized. 

All  of  these  remedies,  which  are  good  and  not  harsh  or  burdensome 
could  be  enacted  by  congress,  if  its  jurisdiction  was  enlarged,  an 
put  in  operation  and  enforced  through  the  Department  of  Oommerc 
and  Labor  or  a  commission  created  for  the  purpose. 

The  tendency  of  trusts  is  the  creation  of  great  fortunes  In  th 
hands  of  a  very  small  minority,  the  accimiulation  oi  wealth  in  the  hand 
of  a  few.  and  consequently  to  diminish  the  holdings  of  the  many.  Thi 
is  unfortunate  in  any  government,  and  particularly  in  one  i.~e  ours. 

Great  wealth  usually  leads  in  time  to  indolence,  extravagance,  luxun 
profligacy  and  Immorality.  These  lower  the  standard  of  citizenshi 
and  weaken  patriotism,  and  result  eventually  in  national  decay. 

The  influence  of  money  and  corporate  power  in  public  affairs  is  s 
great  as  to  become  a  serious  menace  to  good  government  Indeed,  i 
permeates  the  body  politic  in  so  many  directions  and  affects  so  man 
interests,  directly  and  indirectly,  that  its  effects  can  scarcely  b 
calculated.  This  accumulation  of  great  fortunes  breeds  disconten 
creates  class  prejudices  and  may  culminate  in  revolution. 

The  combination  of  capital  in  great  enterprises,  when  honestly  ao 
justly  managed,  may,  and  has,  proven  a  powerful  Instrument  fc 
developing  great  industries,  erecting  factories,  employing  labor,  coi 
structing  great  arteries  of  commerce,  utilizing  modem  improvement 
building  large  cities,  establishing  great  educational  institutions  an 
promoting  the  intellectual  and  moral  development  of  the  people.  Bi 
when  it  becomes  greedy,  and  has  the  power,  it  is  always  extortionat 
oppressive  and  domineering,  and  invades  with  corrupt  practices  tt 
legislative  halls,  and  pollutes,  if  it  can,  the  very  fountains  of  justie 
If  it  has  the  power  and  is  stimulated  by  greed,  nothing  is  moi 
monarchial,  oppressive  and  rapacious. 

It  might  not  be  out  of  place  to  consider  for  a  moment  the  effect  i 
trusts  on  our  profession  and  business.  I  do  not  know  of  any  businec 
which  suffers  more  from  them.  When  the  several  businesses  are  coi 
ducted  separately  and  independently,  each  usually  employs  a  differei 
lawyer.    When  combined,  a  general  counsel  or  attorney  is  engaged  at 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION.  73 

salary  and  he  employs  assistants  when  needed.  His  salary  and  the 
pay  of  his  assistants,  are  much  less  than  the  aggregate  sum  expended 
for  legal  services  and  counsel  by  the  several  concerns,  and  the  volume 
<^  business  is  lees. 

Even  if  the  trusts  lowered  the  prices  of  living  fifty  per  cent,  the 
profes8i<Hi  would  be  better  off  without  them,  in  my  Judgment.  As  a 
partial  result  of  trusts,  many  of  the  best  lawyers  in  the  large  cities 
are  serving  as  clerks. 

While  combination  of  capital  Is  of  incalculable  benefit  in  the  devel- 
opment and  progress  of  industry  and  the  building  up  of  a  great 
commercial  nation,  and  is  essential  to  the  handling,  development  and 
success  of  large  industrial  and  commercial  enterprises,  it,  on  the 
other  hand,  often  results  in  stifling  individual  enterprise,  and  business 
eftorts  and  activity,  crushing  laudable  aspirations  and  In'  disappointing 
worthy  ambitions.  It  stretches  out  its  long  and  sinewy  tentacles  and 
snatches  from  the  individual  the  prize  which  he  has  striven  so  long  and 
earnestly  to  reach,  Just  as  he  is  about  to  win  it,  blights  the  hopes  and 
ambitions  that  have  buoyed  and  sustained  him  in  his  anxious  struggles 
for  success,  drives  him  from  the  field  of  individual  endeavor,  and 
makes  him  a  servant. 

I  cannot  close  this  paper  without  paying  a  tribute  to  the  courage, 
the  patriotism,  the  sagacity  and  the  unwavering  fidelity  to  the  rights 
and  liberties  of  the  people  displayed  by  r'resident  Roosevelt  in  the 
stand  which  he  has  taken  against  the  encroachments  of  trusts;  and 
the  vigor  and  determination  he  has  shown  to  check  their  monopolistic 
and  rapacious  careers. 

Whether  or  not  we  all  agree  with  him  in  politics,  or  always  approve 
of  the  soundness  of  his  judgment,  we  must,  if  fair,  admit  that  such 
a  consistent  advocate  and  practitioner  of  civic  righteousness,  such  a 
fearless  friend  of  the  people,  such  a  courageous  champion  of  indi- 
vidual rights,  deserves  the  admiration,  respect  and  applause  of  a  grate- 
ful and  patriotic  people.  With  such  a  director,  reinforced  with  the 
masterful  mind,  unsurpassed  ability  and  unquestioned  integrity  of  the 
head  of  the  legal  department  of  the  government  the  present  adminis- 
tration has  accomplished  more  than  all  other  administrations  com- 
bined in  the  enforcement  of  the  laws  against  trusts,  and  emphasizes 
the  fact  that  so  far  as  the  present  administration  is  concerned,  it 
intends  that  the  law  shall  be  respected  and  obeyed. 

We,  as  lawyers,  should  be  Justly  proud  of  the  fact  that  the  final 
arbiters  of  the  great  questions  which  concern  the  fundamental  rights 
ana  liberties  of  the  people  come  from  our  ranks.  That  they  have  been 
so  true  and  faithful  to  the  great  trust  reposed  in  them;  that  the  Judici- 
ary of  our  nation  has  always  been  regarded  as  the  impregnable  bulwark 
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of  the  people's  liberties.  Let  U8  Indulge  in  the  hope  that  the  meniils 
corporate  power  and  wealth  may  noTer  invade  its  sacred  realm,  and  tl 
their  influence  shall  never  mar  its  matchless  fame  and  tarnish  its  px 
record.  May  it  always  pre-eminently  stand  forth  in  the  respect,  t 
confidence  and  gratitude  of  the  people. 

''Like  some  tall  cliff  «^at  lifts  its  awful  form. 

Swells  from  the  vale  and  midway  leaves  the  storm; 

Though  round  its  breast  the  rolling  clouds  are  spread. 

Eternal  sunshine  settles  on  its  head." 
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By  N.  T.  Caton,  Dayenport. 


The  simple  fact  that  the  writer  hereof  came  to  the  Pacific  Coast  in 
the  year  1849,  and  into  the  Territory  of  Oregon  in  the  succeeding  year 
of  1850,  and  has  been  a  resident  of  Oregon  or  WashingtCMi  continuously 
ever  since,  by  itself  constitutes  but  a  poor  qualification  for  the  perform- 
ance of  the  duty  imposed  upon  him  on  the  present  occasion.  Whether 
he  can  perform  that  duty  to  his  own  satisfaction,  t»  say  nothing  of 
the  satisfaction  of  others  who  shall  hear  or  read  this  paper,  is 
exceedingly  doubtful.  The  inclination  and  disposition  to  observe 
passing  events,  and  the  ability  to  communicate  a  history  thereof  in  a 
sensible  manner  for  the  information  and  benefit  of  others,  are  also 
essential  qualifications  of  such  a  task.  In  these  latter  respects  the 
writer  feels  sensibly  his  deficiency.  There  is  one  thing,  however,  there 
will  be  no  attempt  to  hide.  Such  an  attempt  is  deemed  highly  dis- 
creditable to  any  lawyer,  and  that  is:  A  cheek  sufficiently  hardened 
to  enable  one  to  tell  what  he  knows  without  trepidation.  Now  it  is 
known  to  all  that  lawyers,  have,  or  are  supposed  to  possess,  this 
characteristic.  Some  in  a  lesser,  and  the  many  in  a  greater  degree. 
At  all  events,  none  are  regarded  in  this  respect  as  entirely  destitute. 
To  the  possession  of  this  quality,  at  least  in  one  or  the  other  of  the 
degrees  named,  the  writer  will  plead  guilty,  and,  be  it  good  or  bad, 
either  in  sentiment  or  in  the  manner  of  its  presentation  or  in  the  gro- 
tesque, if  not  homely,  garb  in  which  it  may  be  arrayed,  I  shall  say: 
''Silver  and  gold,  have  I  none,  but  such  as  I  have,  give  I  thee." 

The  act  of  congress  creating  the  territory  of  Oregon  was  passed  and 
signed  on  the  last  day  of  the  session,  towit,  on  the  14th  day  of 
August,  1848. 

General  Joseph  Lane,  appointed  Governor,  did  not  reach  Oregon 
City,  the  place  named  as  the  temporary  seat  of  government,  until 
March  22nd,  1849.  On  the  last  day  of  the  administration  of  James  K. 
Polk,  Governor  Lane  issued  his  proclamation  giving  to  Oregon  her  form 
of  government  While  it  is  not  directly  in  the  line  of  my  subject,  I  de- 
sire to  mention  one  incident  in  connection  with  the  organization  of  Ore- 
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gon  Territory  that  I  think  deeerves  preservation.  General  Lane,  acconi 
panied  by  Joseph  L.  Meek,  who  was  appointed  Oregon's  first  Unite 
States  Marshal,  came  to  the  Pacific  Coast  overland.  They  came  b: 
what  was  then  known  as  the  "Southern  Route."  This  route  brough 
them  by  the  way  of  Santa  Fe,  and  thence  into  California.  They  hai 
also  a  military  escort.  Some  of  you  older  ones  will  remember  th< 
excitement  incident  to  the  discovery  of  gold  in  California.  Thi 
excitement  at  the  time  General  Lane  reached  the  mining  regions  o 
California,  was  at  its  height.  All  the  soldiers  constituting  his  mllitar; 
escort,  except  the  officers  and  three  privates,  deserted  him  and  h 
was  compelled  to  finish  his  journey  without  the  aid  of  their  protectioi 
I  know  this  statement  to  be  true  for  I  heard  It  both  from  Genera 
Lane  and  Colonel  Meek. 

The  first  Legislature  of  Oregon  Territory  convened  at  Oregon  City  oi 
the  16th  day  of  July,  1849.  About  the  first  work  done  was  the  dividiDi 
of  the  Territory  Into  three  judicial  districts.  The  first  district  was  con 
posed  of  the  counties  of  Clackamas,  Marion  and  Linn.  To  this  distric 
the  Chief  Justice,  William  P.  Bryant,  was  assigned.  The  second  distric 
was  composed  of  the  counties  of  Benton,  Polk,  Yamhill  and  Washingtoi 
To  this  district  Associate  Justice  O.  C.  Pratt  was  assigned.  The  thir 
district  was  composed  of  the  counties  of  Clark,  Clatsop  and  Lewis 
No  assignment  of  a  judge  was  made  for  this  district  as  the  otbe 
appointee.  Judge  Burnett,  failed  to  qualify.  It  may  be  said  in  passing 
that  it  was  at  this  first  session  of  that  legislature  at  which  Champoej 
County  had  its  name  changed  to  that  of  Marion,  Tualtin  to  that  a 
Washington,  and  Vancouver  to  that  of  Clark.  Of  the  judges  wb< 
composed  the  first  Supreme  Court  of  Oregon,  I  knew  but  one — 0.  C 
Pratt.  In  a  former  reminiscence  I  gave  a  short  characterization  o 
this  man,  and  shall  not  repeat  it  here.  Will  only  say  that,  while  h 
presided  as  judge  with  propriety,  he  lost  no  opportunity  of  showini 
his  importance  and  replenishing  his  coffers.  The  succeeding  yeai 
1851,  the  bench  was  composed  of  Thomas  Nelson,  as  Chief  Justice 
with  O.  C.  Pratt  and  William  Strong,  as  associate  justices.  The  Chie 
Justice  was  never  intended,  either  by  nature  or  education,  for  thii 
hemisphere.  He  was  very  precise  in  all  his  utterances.  He  it  was  wh< 
told  a  lawyer  who  had  read  and  talked  law  for  an  hour  or  more  tha 
he  fully  agreed  with  him  in  the  proposition  for  which  he  was  contendinj 
and,  among  other  things,  said:  "Should  I  hold  otherwise  the  Supem 
Court  would  promptly  reverse  me."  He  could  not  say  "Supreme 
Court"  if  his  soul's  salvation  depended  upon  it,  but  always  saic 
"Superm  Court"  I  took  it  for  granted  that  in  his  view  of  the  mattei 
the  two  phrases  were  idem  sonans,  and  therefore  made  but  little 
difference  whether  he  used  one  form  or  the  other. 
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Jad^e  Strong  subsequently  occupied  a  seat  upon  the  supreme  bench 
of  Washington  Territory.  Judge  Strong,  in  addition  to  being  a  pro- 
found lawyer  and  an  able,  conscientious  and  fearless  Judge,  possessed 
a  kindly  disposition  and  easy  and  winning  manners.  I  well  remember 
his  constant  flow  of  language  when  engaged  in  conversation.  His 
conversation  was  natural  and  animating.  Richly  endowed  with  a 
retentive  memory,  his  Instructive  observations,  Interspersed  always 
with  anecdote,  invariably  left  upon  the  recollection  of  his  auditors 
the  heritage  of  a  pleasant  remembrance.  While  he  possessed  an 
incisive  wit,  it  never  inflicted  a  wound.  It  rather  had  a  tendency  to 
ennoble  the  victim  in  his  own  estimation,  rather  than  to  degrade  him. 
This  feature  in  the  character  of  Judge  Strong  emanated  from  his 
goodness  of  heart,  and  appeared  in  his  every  look  and  in  every  accent 
of  his  voice.  In  whatever  circumstances  he  was  placed,  he  took 
everything  that  occurred  in  a  good-natured  way. 

I  remember  on  one  occasion  while  traveling  with  him.  having 
stopped  for  the  usual  meal  we  sat  down  to  the  table  side  by  side. 
The  waiter  approached  Judge  Strong  and,  bringing  his  mouth  close 
to  the  Judge's  ear,  in  a  low  whisper,  inquired  as  to  his  wants.  After 
the  waiter  had  retired,  the  judge  turned  to  me  and,  with  good  humor 
sparkling  in  his  eye,  remarked:  "He  is  a  confidential  cuss,  isn't  he?" 
In  this  regard  he  was  the  very  opposite  of  Judge  James  B.  Wyche, 
who  at  a  later  period  occupied  a  seat  on  the  same  bench.  Judge  Wyche 
was  an  able  man.  I  think  it  safe  to  say  that  no  superior  to  Judge 
Wyche  as  a  judge  has  appeared  either  in  Territorial  or  State  days 
within  our  borders.  His  equals  probably  there  have  been  many.  His 
peculiarities  were  numerous.  Of  one  or  two  of  these  I  desire  to  speak. 
The  nature  of  Judge  Wyche  was  such  that  he  could  brook  no  opposi- 
tion, and  specially  when  he  was  convinced  that  he  was  in  the  right. 
On  such  occasions  if  he  indulged  in  a  rebuke  it  was  simply  withering. 
No  mollifying  salve  or  ointment  followed  the  scarification.  I  heard  him 
once  in  a  public  address  say  of  a  man  who  had  given  him  some  affront, 
among  other  severe  things,  the  following,  and,  that,  too,  after  bluntly 
naming  the  man:  "When  he  passes  by  you^  you  are  compelled 
instinctively  to  hold  your  nose  to  exclude  the  offensive  odor  that 
attaches  to  his  person,  and  you  can  see  at  a  single  glance,  written  all 
over  his  ugly  mug,  in  letters  discernible  for  a  mile,  'Cave  Canem.'  *' 
He  once  said  to  a  jury  who  returned  a  verdict,  the  result  of  which 
would  be  the  loss  of  160  acres  of  land  to  the  defendant,  that  of  his  own 
motion  he  should  set  aside  the  verdict,  and  added:  "While  I  am  Judge 
judge  it  takes  thirteen  men  to  steal  a  ranch."  Once  in  my  hearing, 
and  while  discharging  a  grand  jury,  among  other  things,  he  said  to 
them:    "I  will  give  your  people  just  one  year  to  consider  this  matter. 
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and  if  the  present  state  of  society  contlaues  I  will  see  if  I  cannot  fin 
a  grand  jury  that  will  indict  for  such  flagrant  offenses  against  decenc 
and  good  order." 

While  Judge  Wyche  was  a  man  of  undoubted  courage,  yet  he  wa 
kind  hearted  and  affable.  He  was  promfyt  in  all  his  actions  and  tru 
to  his  friends.  I  traveled  with  htm  many  times  over  his  district  an< 
had  the  very  best  opportunities  to  know  the  man.  He  was  an  hones 
man,  and  this  characteristic  appeared  prominently,  whether  at  the  cam 
ilre  or  upon  the  bench.  When  his  demise  occurred  the  community  los 
a  good  citizen  and  the  legal  fraternity  one  of  its  brightest  lights. 

There  are  a  couple  of  incidents  I  wish  to  relate  and,  for  reasons 
deem  sufficient,  shall  withhold  names. 

Attorney  B.  had  acquired  quite  a  reputation  as  a  criminal  lawyei 
and  his  powers  of  oratory  were  equalled  only  by  his  insufferabl 
egotism. 

When  Judge  A.  came  into  the  district  he  was  soon  apprized  of  th 
standing  of  Attorney  B.  as  a  lawyer  in  the  community,  and  of  hi 
wide  spread  popularity  as  an  orator  and  as  a  successful  practitionei 
and  at  once  determined  to  make  him  his  friend.  Members  of  the  ba 
imagined  that  they  discovered  the  leaning  of  the  bench  in  that  dirw 
tion.  While  in  many  instances  this  is  imagination  only,  its  existenc 
admitted  of  little  doubt  in  the  case  now  in  hand.  A  very  importan 
criminal  trial  was  in  progress.  The  community  generally  was  great!; 
aroused.  Testimony  was  being  introduced.  An  objection  was  mad 
and.  after  a  lengthy  and  somewhat  heated  discussion,  Judge  A.  ti 
the  great  chagrin  of  Attorney  B.,  sustained  the  objection.  Thei 
occurred  something  I  shall  never  forget.  Attorney  B.,  even  after  th< 
decision  by  the  court,  very  passionately  announced  to  the  court  hi 
dissent  from  his  honor's  ruling,  whereupon  the  court  said,  "Now  Mi 
B.,  here  I  have  decided  four  times  in  your  favor,  and  because  I  hav( 
decided  against  you  once,  you  are  mad." 

The  answer  to  this  statement  of  the  court  came  hissing  hot  fron 
the  lips  of  Attorney  B.,  "Not  mad,  your  honor,  not  mad,  but  simply 
disgusted."  A  view  of  the  man,  the  attitude  he  assumed,  the  contor 
tlons  of  the  face,  the  tone  of  the  voice,  and  the  peculiar  emphasis  upoi 
the  words  used  are  all  beyond  my  power  of  description,  and  I  musi 
leave  them  to  the  lively  character  of  your  imagination. 

Now  once  more.  The  Supreme  Court  is  in  session.  A  large  numbei 
of  attorneys  seek  admission.  Their  licenses  from  other  states,  one  bj 
one,  are  passed  up  for  the  inspection  of  the  court.  The  Chief  Justice 
whom  I  will  call  M.,  after  seeing  that  the  sheepskin  was  in  regulai 
form  and  properly  authenticated,  passed  it  over  to  his  associate  K. 
who  sat  on  his  right,  who  likewise  scanned  it  closely.    Being  satisfied, 
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the  Chief  Justice  passed  it  over  to  his  associate  S.»  who  sat  at  his 
left 

S.  neyer  deigned  to  cast  his  eye  upon  the  document  and  never 
touched  it,  fearing  it  apparently  as  he  did  contagioui  but  announced  in 
a  clear  voice,  "Admit  him;  I  know  him."  The  next  diploma  passed 
through  the  same  ordeal,  and  when  it  reached  the  station  of  S.,  he 
treated  it  with  the  same  coolness  and  impartiality  he  did  the  first, 
announcing,  "Admit  him;  I  don't  know  him."  So  treated,  all  the  appli- 
cants, some  fifteen  or  sixteen  in  number,  were  all  permitted  to  sign 
the  roll  of  attorneys.  Now  please  do  not  ask  me  where  this  occurred. 
It  is  true,  nevertheless,  and  was  an  actual  occurrence. 

Of  Judges  O.  B.  McFadden,  C.  C.  Hewitt,  B.  F.  Dennison,  William 
Lair  Hill,  Orange  Jacobs,  J.  R.  Lewis,  James  K.  Kennedy,  and  Samuel 
C.  Wingard  and  of  lawyers  J.  S.  Smith,  J.  J  .McOilvra,  Leander 
Holmes,  Elwood  Evans,  Henry  O.  Struve  and  others,  we  will  have 
something  to  say  on  some  future  occasion,  while  we  devote  the  remain- 
der of  the  space  allotted  to  this  reminiscence  to  a  few  namee  of  those 
who  acted  upon  the  legal  stage  east  of  the  Cascade  mountains  in 
early  days.  The  names  I  shall  mention  are  men  who  figured  con- 
spicuously before  the  courts  of  the  Territory  and  have  long  since 
passed  over  the  dark  river. 

I  will  first  mention  James  H.  Lasater.  In  speaking  of  this  man,  I 
can  do  no  better  than  to  borrow  What  I  calmly  wrote  of  him  26  years 
ago.  And  the  same  I  shall  do  largely  of  those  that  are  to  follow.  Mr. 
Lasater,  as  a  lawyer,  had  many  clearly  marked  and  well-defined  traits 
of  character.  He  was  persistent  in  the  advocacy  of  what  he  believed 
the  correct  view.  He  was  a  very  positive  man,  and  in  the  trial  of  a  cause 
was  combative  in  every  stage  of  the  proceedings.  This  latter  trait 
overshadowed  every  other,  and  to  it  his  success  in  life  was  mainly 
attributable.  He  settled  in  Walla  Walla  about  the  year  1862,  and 
transacted  «  vast  amount  of  business  in  the  courts,  and  that,  too,  quite 
succeaafnlly.  Mr.  Lasater  was  true  to  his  clients.  As  a  speaker 
he  was  not  pleasing,  yet  he  possessed  a  fund  of  ideas  which  he  could 
and  did  present  with  considerable  vehemence  and  with  great  confidence. 
In  case  of  defeat,  he  was  still  convinced  of  the  righteousness  of  his 
cause.  He  was  a  man  who  thought  much  and  was  always  ready  for 
controversy  on  any  subject.  SometUnes  imperious,  yet  in  other  moods 
was  kind-hearted  and  tender.  Practicing  at  the  same  bar  and  at  the 
same  time,  and  for  a  while  the  partner  of  Mr.  Lasater,  was  William 
G.  Langford. 

Mr.  Langford  for  a  time  occupied  a  seat  upon  the  bench  of  the 
Supreme  Court  of  Washington  Territory  and,  after  admission  to 
statehood,  was  Superior  Judge,  first  of  Walla  Walla  county  and  after- 
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wards  of  Spokane.  Mr.  Langtord  had  more  than  a  passing  acquaintani 
with  books,  and,  after  a  legal  question  had  been  examined  by  him,  1 
its  discussion  he  became  a  formidable  antagonist  He  was  a  man  wl 
contended  earnestly  for  the  interests  of  his  clients,  and  rarely  if  evt 
lost  a  point  that  would  prove  of  advantage.  In  the  preparation  of  a  cai 
he  was  painstaking  and  consequently  was  ready  upon  every  phai 
which  presented  itself.  In  his  addresses  to  the  court  or  jury  he  wi 
inclined  to  be  philosophical,  metaphysical  and  prosy.  He  exhibited  vei 
little  fire  or  vehemence,  and  consequently  could  not  to  any  extei 
attract  or  hold  the  attention  of  a  Jury. 

I  remember  well  upon  the  trial  of  a  cause  at  Walla  Walla  in  186 
Judge  Wyche  presiding,  and  the  weather  being  quite  warm,  after  M 
Langford  had  addressed  the  Jury  for  more  than  an  hour  one  of  tl 
jurors  who  was  up  in  a  convenient  corner  went  to  sleep.  When  M 
Langford  made  this  discovery  he  turned  and  addressed  the  court  aboi 
as  follows:  "Your  Honor,  I  guess  I  had  better  quit.  I  see  I  ha\ 
talked  one  juror  to  sleep."  The  court  responded:  "I  think  myse 
you  had.     Mr.  Sheriff,  wake  up  that  juror." 

Wyatt  A.  Greorge,  commonly  called  Colonel  George,  was  in  man 
particulars  an  oddity.  Tall  and  spare  of  build,  he  was  quick  i 
motion  and  ratner  swift  in  speech.  In  fact  his  jaws  were  alway 
moving,  either  in  speaking  or  chewing  his  tobacco.  This  last  h 
chewed  exceedingly  fine.  For  a  long  time  he  was  called  "The  Fathc 
of  the  Bar."  His  brethren  at  the  bar  called  him  "Old  Equity."  Th 
writer  well  recollects  that  about  forty  years  ago  when,  surrounded  b 
a  number  of  as  bright  legal  lights  as  may  be  found  in  any  coontri 
Col.  George  passed  by  some  member  of  the  crowd  exclaime< 
"There  goes  a  walking  law  library."  Colonel  George  induced  hi 
father  and  one  of  his  brothers  to  leave  the  state  of  Texas  and  come  t 
Washington  Territory.  The  father  was  over  90  years  of  age.  Som 
four  or  five  years  thereafter  his  father  died.  When  sympatheticall 
accosted  on  the  subject.  Colonel  George  said,  "Yee,  my  father  dla 
He  commenced  the  use  of  tobacco  at  seven  years  of  age,  and  used  i 
continuously  throughout  nis  days.  I  am  satisfied  had  he  not  ueei 
addicted  to  that  filthy  habit,  he  would  have  lived  to  a  good  old  age." 

Now,  lastly,  I  wish  to  speak  of  John  B.  Allen.  He  was  a  later  come 
to  the  Territory  than  tnose  heretofore  mentioned.  I  will  simply  give  yo 
what  I  wrote  of  him  21  years  ago,  leaving  to  his  acquaintances  t 
finish  the  sketch  up  to  the  period  of  his  untimely  death:  "John  E 
Allen,  United  States  District  Attorney  for  the  Territory,  formerl; 
resided  on  Puget  Sound,  but  has  made  Walla  fvalla  his  home  siDC< 
1879.  He  is  a  very  close  student  and  always — probably  justice  ti 
him    would    require    that    we    should    say   invariably — ogives   a  can» 
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intrusted  to  Mm  such  a  sifting,  that  it  must  be  intricate  indeed,  if  all 
there  is  in  it  does  not  become  manifest  to  his  mental  gaze.  He 
manages  a  case  on  trial  well,  Is  fluent  in  speech,  uses  chaste  language, 
bordering  upon  the  rhetorical,  and  when  to  this  is  added  his  appear- 
ance before  a  jury,  being  that  of  candor  and  perfect  sincerity,  it  is  not 
at  all  surprising  that  he  is  quite  successful  as  a  practitioner.  Mr. 
Allen  is  a  good  lawyer,  observes  professional  ethics  closely,  and  Is 
withal  a  gentleman." 
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By  F.  D.  Nash,  Tacoma. 


The  history  of  the  development  of  law  presents  no  more  interestin 
study  than  is  to  be  found  in  following  the  changes  wrought  in  H 
construction  by  the  courts  in  their  efforts  id  adjust  its  provisions  an 
principles  so  as  to  protect  public  interests  in  particular  cases.  It  ma 
be  defined  to  be  the  contest  between  expediency  on  one  hand  ai 
precedent  on  the  other.  This  tendency  to  enlarge  and  modify  the  la 
by  construction  finds  its  justification  in  changed  conditions,  brougl 
about  largely  through  political,  commercial  and  industrial  develo 
ment.  and  has  found  a  fertile  field  for  its  operation  in  municipal  lai 

The  city  is  coming  more  and  more  to  be  the  center  of  commerci 
enterprises,  of  political  power,  and  of  industrial  operations;  it  hi 
from  time  to  time  been  given  more  of  political  autonomy.  Its  counc 
has  become  an  important  legislative  body,  and  its  administrative  fun 
tlons  have  been  largely  extended,  favored  by  the  very  libera]  inte 
pretation  given  to  its  police  powers. 

The  subject  of  this  paper,  "Street  Assessments,"  has  been  chose 
for  the  reason  that  the  decisions  rendered  by  our  courts,  in  cas( 
in  which  such  assessments  have  been  involved,  well  illustrate  U: 
growing  tendency  to  construe  the  law  so  as  to  protect  public  Interesi 
and  for  the  further  reason  that  they  show  the  difficult  problems  whic 
have  to  be  solved  by  courts  of  last  reeort  in  newly  settled  district 
often  rendered  more  difficult  of  solution  because  of  the  fact  that  tl 
real  merits  have  not  been  fully  presented  and  discussed  In  any  oi 
action. 

A  better  understanding  will  be  had  of  the  position  in  which  tt 
courts  have  been  placed  by  a  brief  statement  of  the  powers  vestc 
in  cities  over  streets,  and  of  the  conditions  existing  in  this  stai 
when  most  of  the  local  improvements  were  made.  Municipalitie 
acting  through  agents  and  officers  selected  by  the  voters,  have  coi 
plete  control  of  their  streets;  they  can  lay  out,  grade,  pave  an 
otherwise  improve  their  highways;  can  extend  privileges  by  way  * 
franchises  and  restrict  the  use  to  which  they  can  be  put;  they  ca 
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moreover,  when  public  interests  demand,  condemn  property  for  street 
purposes.  It  has  been  determined,  after  long  contest  and  much  liti- 
gation, that  the  cost  of  making  local  improvements  may  be  assessed 
upon  the  property  situate  within  the  district  improved,  and  that  such 
an  assessment  is  not  a  tax  within  the  meaning  of  the  law  prescribing 
that  all  taxes  must  be  equal.  This  determination  is  based  upon  the 
theory  that  sucn  property  has  received  a  special  benefit  not  shared 
by  other  property  within  the  corporate  limits;  and  it  is  only 
upon  this  theory  of  special  benefits  that  there  is  any  basis  for  local 
assessments.  Such  improvements  are  usually  instituted  upon  peti- 
tion of  somie  of  the  owners  of  property  situate  within  the  district 
improved,  but  cities  have  power  to  make  such  improvements  without 
petition,  and  against  the  remonstrance  of  property  owners.  The 
method  of  procedure  and  the  machinery  to  be  used  are  defined  by 
city  charters,  suuject,  however,  to  statutory  limitations  and  legisla- 
tive control,  which  charters  vary  in  different  cities. 

Let  us  now  turn  to  the  conditions  existing  wheoi  these  improvements 
were  made  in  this  state,  which  difPer  materially  from  those  in  older 
commonwealths.  Our  cities  cover  a  large  extent  of  territory,  much  of 
which  is  unoccupied  and  unimproved,  while  older  cities  have  gradu- 
ally extended  their  boundaries  as  more  territory  has  been  needed  for 
urban  purposes.  Moreover,  much  of  the  property  in  our  cities  is 
owned  by  non-residents,  sometimes  as  purchasers,  often  as  unwilling 
owners  who  hold  title  through  foreclosure.  It  so  happens  that  many 
coast  cities  and  towns  have  been  located  upon  land  seamed  and  cut 
by  ravines,  and  streets  have  of  necessity  been  laid  out  so  as  to  leave, 
in  many  instances,  property  on  one  side  high  above  grade,  and  that 
on  the  other  side  as  much  below,  so  much  so  in  some  instances  as  to 
make  access  to  the  street  practically  impossible,  rendering  it  exceed- 
ingly difficult  to  determine  the  portion  of  the  cost  of  grading  or  paving 
that  should  be  apportioned  against  the  several  lots,  measured  by 
benefits  conferred. 

Many  of  these  improvements  were  made  in  the  days  of  our  early 
prosperity,  when  values  were  rapidly  enhanced  by  speculative  demand, 
and  when  there  was  much  rivalry  between  cities — a  time  when 
extravagant  expenditure  was  almost  universally  approved  as  an  evi- 
dence of  prosperity.  The  legal  and  equitable  rights  of  the  city,  the 
owners  of  property  in  the  districts  improved,  and  of  the  contractors, 
were  not  matters  that  engaged  the  serious  attention  of  the  courts 
and  the  bar  until  there  came  a  day  of  financial  depression;  and 
then  the  city,  the  property  owner  and  the  contractor  discovered  that 
a  heavy  burden  must  be  thrown  upon  some  one,  and  the  important 
legal  question  arose,  who  should  bear  this  burden?     First,  the  pro- 
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perty  owners  sought  the  aid  of  the  courts;  the  ingenuity  of  lawye 
was  set  to  work  to  discover  irregularities  that  would  relieve  proper 
from  the  lien  created  hy  these  assessments.  These  efforts  were 
many  cases  attended  with  success.  Some  omission  of  statutory  la 
some  neglect  to  follow  strictly  the  many  steps  provided  hy  chart 
provisions,  or  some  conflict  between  statutory  and  charter  law  wi 
discovered,  which,  under  the  strict  construction  given  In  the  earll 
decisions,  voided  the  assessments.  Sometimes,  as  in  Wilson  \ 
Seattle,  2  Wash.  543,  It  was  want  of  proper  notice,  which  the  con 
says  in  the  opinion  was  a  necessary  constituent  of  due  process  of  la 
even  though  no  provision  was  made  for  notice  in  the  charter.  Tl 
tendency  of  the  court  in  these  earlier  decisions  to  construe  the  la 
strictly  was  further  illustrated  In  the  foregoing  case  by  the  holdli 
that  the  recital  in  the  return  of  the  clerk  that  notice  had  been  givt 
was  not  sufficient,  as  no  presumption  of  regularity  could  be  indulge 
In  Buckley  vs.  Tacoma,  9  Wash.  253,  the  court  says,  "'The  power 
levy  special  assessments  is  to  be  strictly  construed."  "The  ma 
prescribed  is  the  measure  of  the  power."  In  McAllister  vs.  Tacoma, 
Wash.  272,  it  was  held  that  the  provision  in  the  contract  that  the  co 
tractor  should  keep  the  pavement  ia  repair  for  five  years  avoids 
the    proceedings. 

It  becoming  evident  that,  because  of  some  irregularities  in  the  pi 
ceedings  taken,  a  large  part  ot  the  assessments  made  for  street  ii 
provements  could  be  set  aside,  serious  question  was  raised  as  to  tJ 
ultimate  liability  of  the  cuy  to  the  contractor,  or  his  successors 
interest,  the  holders  of  warrants  issued  in  payment  for  the  im.proi 
ments.     Appeal  was  made  to  the  law-making  power  which,  in  181 
passed  an  act  providing  for  re-assessments  when  tne  original  assei 
ment  could  not  be  enforced.     In  this  act  the  clear  legislative  inte 
that  the  property  lying  within  the  district  improved   shall   bear  t 
burden  of  making  the  improvement  is  expressed;  and  the  courts, 
giving  force  to  this  declared  intent,  have,  by  most  liberal  constructlc 
sustained  almost  every  re-assessment  made.    One  of  the  first  dec! sic 
rendered  under  this  new  law  was  that  of  Fredericks  vs.  Seattle, 
Wash.  428,  wherein  it  was  held  that  the  re  assessment  was  valid, 
though  jurisdiction  was  not  obtained  to  make  the  original  assessmei 
In  Cline  vs.  Seattle,  13  Wash.  444.  a  re-assessment  including  propei 
not  embraced   in   the   original   assessment   was   sustained;    later. 
State  vs.  Ballard.  16  Wash.  418.  it  was  decided  that  re^assessmc 
might  be  made,  although  the  original  assessment  was  made  by  a  ci 
not  legally   incorporated.     In  Lewis  vs.   Seattle,   28   Wash.    639.   t 
court  announced  the  broad  doctrine  that,  if  the  city  once  obtained  jur 
diction  the  property  owner  would  not  be  heard  to  complain  unless  t 
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means  employed  worked  to  him  an  injury,  no  matter  if  irregularities 
were  committed.  In  Young  vs.  Tacoma,  31  Wash.,  and  71  Pac.  742, 
wherein  it  was  shown  that  the  original  contract  required  the  con- 
tractor to  keep  the  pavement  in  repair  for  five  years,  it  was  held  that, 
while  adhering  to  the  former  decision  in  McAllister  vs.  Tacoma,  that 
an  assessment  cannot  include  charges  for  future  repairs,  in  pro- 
ceedings to  re-assess  the  additional  cost  hy  reason  of  such  provision 
in  the  contract  could  be  determined  and  deducted.  In  the  cases  of 
Annie  Wright  Seminary  vs.  Tacoma,  and  McNamee  vs.  TaccMna,  23 
Wash.  109,  and  24  Wash.  591,  decision  was  made  that  failure  to 
appear  before  the  council  after  notice  given  and  file  objections  would 
estop  the  property  owner  from  raising  any  questions  as  to  regularity. 
In  the  latter  case  where  much  reliance  had  been  placed  upon  the  much 
discussed  case  of  Norwood  vs.  Baker,  172  U.  S.  269,  the  court  says, 
referring  uo  the  law  of  1893:  "This  court  has  said  that  the  statute 
meant  assessment  for  benefits,  and  that  practically  makes  the  statute 
mean  it"  The  court  further  held  that,  the  assessment  having  been 
made  in  conformity  with  such  act,  it  would  ue  sustained,  notwith- 
standing such  assessmient  may  have  been  maae  on  a  front-footage 
basis. 

In  many  instances,  enough  money  was  not  raised  from  the  assess- 
ments or  re-assessments  through  the  neglect  of  city  officials  to  pay 
the  warrants  delivered  to  the  contractor^  and  the  holders  of  these 
warrants,  in  many  suits  brought  between  1893  and  1898,  sought  to 
make  the  city  liable.  It  is  my  purpose  to  consider  the  decisions  ren- 
dered in  these  cases  at  some  length,  as  they  illustrate  the  growing 
tendency  of  the  courts  to  strain  a  point  to  protect  public  interests; 
and  also  because  they  illustrate  the  danger  with  which  members  of 
the  bar  have  to  contend  in  placing  too  much  reliance  upon  decisions 
involving  a  legal  principle,  which  may  not  have  been  presented  in 
all  its  diflTerent  phases. 

I  desire  again  in  this  connection  to  call  attention  to  the  conditions 
existing  when  these  obligations  were  incurred,  as  they  may  in  a 
measure  explain  the  determination  ultimately  reached  to  hold  that 
the  city  is  not  liable.  A  large  part  of  these  improvements  were  made 
in  the  heyday  of  our  prosperity,  when  the  feeling  prevailed  that  these 
crxpenditures  were  striking  evidences  of  our  prosperity  which  would 
appeal  to  outside  investors.  Labor  was  in  great  demand  at  high 
prices,  materials  were  correspondingly  dear;  but  what  mattered  the 
expense  so  long  as  one  could  buy  today  and  sell  tomorrow  at  an 
advance?  The  bubble  burst,  a  strong  ebb  tide  set  in,  money  which 
had  been  steadily  coming  from  the  east  began  to  flow  in  the  opposite 
direction,  and  so  continued  until  there  was  no  longer  any  to  send  in 
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obedience  to  calls  made.  Cities  had  been  no  less  extravagant  tha 
indivf duals;  most  of  them  had  reached  the  limit  of  indebtedness;  i: 
many  cases  the  assessments  against  property  for  street  improvement 
equaled  the  price  at  which  property  could  be  sold.  A  loss  ha 
to  be  met  by  some  one.  Who  should  suffer  it,  the  city  or  the  vrsi 
rant  holders  It  was  when  this  condition  of  affairs  existed  that  th 
courts  were  called  upon  to  determine  as  to  the  city's  liability,  whe 
through  the  neglect  of  its  officers  and  agents  the  fund  to  pay  thes 
outstanding  obligations  could  not  be  raised  from  the  property  ownen 
Let  us,  for  a  moment,  look  at  the  relation  of  the  parties  to  the  coi 
tract.  The  contractor  on  his  port  agrees  to  do  the  work  and  fumls 
the  materials  specified  in  the  contract  according  to  its  terms  and  t 
the  satisfaction  of  the  city.  The  city  on  its  part  agrees  to  pay  for  th 
same  by  issuing  warrants  drawn  against  the  special  fund.  In  som 
contracts  it  was  provided  that,  in  consideration  of  such  pajrment  b 
warrants,  the  contractor  waived  the  right  to  demand  payment  in  an 
other  way.  Some  contracts  contained  the  further  provision  that  tb 
city  would  proceed  as  soon  as  its  laws  provide  to  levy  and  collect 
special  tax;  but  it  has  been  held  that  such  provision  does  not  ad 
force  to  the  contract,  as  it  is  only  an  agreement  to  perform  a  plai 
duty.  The  city  charters  provide  the  machinery  and  map  out  the  step 
to  be  taken  by  the  officers  to  provide  the  fund.  These  officers,  an 
they  alone,  can  make  use  of  this  machinery.  The  contractor  canno 
with  few  exceptions,  in  this  state  himself  foreclose  the  assessment 
as  he  is  empowered  to  do  in  California  and  some  other  states.  Tli 
contractor  fulfills  his  part  of  the  contract  in  a  manner  acceptable  1 
the  city.  The  city,  through  the  neglect  of  its  officers,  fails  to  perfon 
on  its  part,  and  in  consequence  there  is  a  loss. 

The  decisions  upon  the  question  of  the  city's  liability  have  not  bee 
uniform,  and  precedent  can  be  found  for  holding  either  way  in  deci 
ions  rendered  by  the  courts  of  sister  states.  It  is  not  the  purpose  t 
this  paper  to  maintain  by  argument  and  citation  of  authority,  th« 
the  city  should  or  should  not  be  held  liable,  although  it  appears  t 
me  that  the  strongest  arguments  have  been  made  in  favor  of  sue 
liability.  My  purpose  is  to  point  out  the  position  taken  by  our  cour 
at  different  times,  and  the  reasons  which  seem  to  have  been  contn^Ui: 
in  the  conclusion  finally  reached.  The  earlier  decisions  led  to  tl 
belief  that  when  a  proper  showing  of  negligence  should  be  made  tl 
city  would  be  held  liable.  Soule  vs.  Seattle,  6  Wash.  315,  the  first  cai 
Involving  this  issue,  was  an  action  in  equity  in  which  the  hold< 
of  street  assessment  warrants  sought  to  hold  the  city  liable.  It  wi 
held  by  the  court  that  he  had  mistaken  his  remedy — that  by  mandami 
he  could  compel  the  city  officers  to  raise  the  necessary  funds.    Tl 


Digitized  by  VjOOQIC 


F.  D.  NASH.  87 


coart  further  called  attention  to  the  fact  that  the  action  was  founded 
on  contract.  Subsequent  actions  were  based  on  the  negligence  of  the 
city  officers.  Coming  to  the  question  of  the  city's  liability  on  the 
ground  of  negligence,  the  court  in  its  opinion  says,  "We  leave  It 
entirely  an  open  question  whether  municipalities  may  not  under 
different  circumstances  make  themselves  liable  by  omissions  of  the 
character  presented  here."  The  next  case  to  be  heard,  Stephens  vs. 
Spokane,  11  Wash.  41,  was  an  action  brought  by  a  warrant  holder, 
in  which  he  sought  to  recover  against  the  city  on  the  ground  of  negli- 
gence for  failing  to  take  the  steps  necessary  to  raise  the  special  fund, 
the  contract  having  provided  that,  if  any  payments  became  due  and 
said  fund  had  not  been  raised,  the  city  would  issue  its  warrants 
redeemable  within  one  year.  Demurrer  to  the  complaint  was  sustained. 
The  Supreme  Court,  reversing  this  decision,  said  in  its  opinion:  "If 
the  contract  was  duly  made  and  no  steps  have  been  taken  for  five 
years  on  the  part  of  the  city  to  collect  the  necessary  funds  the 
plaintiff  has  a  legal  grievance."  When  th^  case  was  heard  on  its 
merits,  it  was  decided  that  there  was  no  negligence  on  the  part  of 
the  city.  When  the  matter  was  again  called  to  the  court's  attention 
in  McESwan  vs.  Spokane,  16  Wash.  212,  the  right  to  recover  on  the 
ground  of  negligence  was  recognized,  the  court  saying  that  "It  clearly 
appears  that  the  city  has  not  exercised  ordinary  diligence  in  making 
preparation  for  payment  of  the  warrants."  In  Bank  vs.  Port  Town- 
send,  16  Wash.  450,  the  decision  pointed  in  the  same  direction.  After 
these  decisions,  suits  against  cities  multiplied.  There  being  some 
conflict  in  decisions  rendered,  and  some  doubt  in  the  minds  of  the 
profession  as  to  the  position  of  the  court  it  sought,  in  deciding  Ger^ 
man  American  Savings  Bank  vs.  Spokane,  17  Wash.  315,  to  resolve 
these  doubts.  This  case,  because  of  the  exhaustive  opinion  written 
and  full  discussion  of  the  subject,  demands  more  than  passing  atten- 
tion. The  opinion  starts  out  with  the  statement  that  many  cities  and 
towns  In  the  state  are  heavily  burdened  with  debt  aside  from  street 
warrants;  that  there  is  a  large  amount  of  this  class  of  paper  out- 
standing, and  that  therefore  the  question  is  one  of  the  utmost  import- 
ance— ^In  which  statement  we  may  perhaps  discover  the  reason  which 
impelled  the  court  to  reach  tne  legal  conclusion  announced  In  later 
cases.  The  action  was  brought  by  the  holder  of  street  warrants,  and 
was  founded  on  the  negligence  of  the  city  officers  in  not  providing 
a  fund  to  pay  the  warrants.  The  opinion  declared  that  the  following 
propositions  were  settled:  First,  that  there  can  be  no  liability  when 
the  city  has  reached  its  limit  of  indebtedness;  second,  that  there  can 
be  no  liability  when  there  was  no  authority  in  the  first  instance  to 
construct  the  improvement  out  of  the  general  fund.     The  writer  of 
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the  opinion  then  took  up  the  question  of  liability  where  there  h; 
been  unreasonable  delay  in  collecting  the  special  assessment,  revie 
ing  decisions  from  other  states,  citing  cases  from  New  York,  Kansi 
Oregon,  Illinois,  Iowa,  Kentucky  and  Wisconsin  sustaining  the  cit] 
liability,  and  cases  from  Indiana,  Missouri  and  New  Jersey  sustainii 
the  theory  of  non-liability.  Decisions  from  other  states 'giving  parti 
support  to  the  theory  of  non-liability  were  also  cited.  The  reas< 
for  not  holding  the  city  liable  in  the  case  under  consideration  is 
be  found  in  the  statement  made  that,  "As  a  matter  of  right  and  la 
where  one  or  two  parties  must  sutter,  the  loss  should  fall  upon  the  oi 
who  has  the  best  opportunity  to  protect  himself  and  is  most  i at  fault 
followed  by  an  argument  that,  if  the  city  is  to  be  held  liable,  ti 
burden  falls  upon  the  general  taxpayer,  who  is  in  a  helpless  conditio 
while  the  contractor  enters  into  the  agreement  voluntarily  and  wl 
his  eyes  wide  open — ^which  argument  might  be  answered  by  the  stal 
ment  that  the  general  taxpayer  selects  his  agents  and  makes  the  la^ 
under  whicn  tne  assessments  are  made. 

The  contractor  may  well  be  held  responsible  for  ah  acts  done  befo 
the  contract  is  entered  into;  but  it  would  seem  that  he  has  an  aba 
lute  right  to  rely  upon  the  performance  of  duties  to  be  performed  aft 
that  time  by  tne  officers  of  the  city,  inasmuch  as  he  has  no  contr 
over  such  acts.  However,  as  has  been  before  stated,  it  is  not  tl 
purpose  of  this  paper  to  argue  for  or  against  the  city's  liability;  b' 
simply  to  show  the  position  taken  by  the  court  from  time  to  tlm 
and  the  reasons  given  for  such  opinions.  The  opinion  still  left  unsc 
tied  the  important  question  as  to  the  city's  liability  where,  throuj 
the  negligence  of  its  officers,  the  power  to  collect  the  assessment  hi 
been  lost.  Referring  to  which,  ne  court  says:  "No  case  has  yet  be< 
presented  to  us  so  far  involving  the  right  to  recover  of  the  cicy  whei 
the  power  to  enforce  the  assessment  has  been  lost."  The  opinic 
further  states,  "It  has  been  intimated  that  the  city  might  be  he 
liable  where  its  officers  had  been  fully  moved,  and  had  failed  in  sue 
instances."  It  is  further  stated  that  "We  desire  to  regard  the  expra 
point  above  mentioned  as  not  definitely  settled,  or  passed  upon  here 
These  latter  expressions  of  the  court  strike  one  as  somewhat  pcculb 
in  the  light  of  subsequent  decisions  where  this  express  point  wi 
raised.  In  Wilson  vs.  Aberdeen,  19  Wash.  89,  the  court  decided  th» 
admitting  that  the  remedy  against  the  property  holders  was  lost,  tl 
city  would  not  be  liable,  intimating  that  this  point  had  been  virtually  d 
cided  in  the  German  American  Savings  Bank  case,  when  as  a  matter  < 
fact  it  was  left  as  a  moot  question  in  that  decision.  Again,  in  Rho<! 
Island  Mortgage  Co.  vs.  Spokane,  19  Wash.  616,  it  was  held  that 
complaint  alleging   that  the  city  has  failed   and  neglected   to  lei 
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Any  assessment  and  has  exhausted  its  power  to  do  so  did  not  state 
a  cause  of  action;  and  again,  intimating  that  this  very  point  had  been 
4lecided  in  the  German  American  Savings  Bank  case.  The  opinion  in 
this  case  would  seem  to  hold  that,  in  no  event,  can  the  city  be  held  lia- 
ble where  the  improvement  was  constructed  under  the  assessment  plan 
asainst  property  benefited.  It  would  therefore  seem  to  be  settled 
that  in  this  state  there  can  be  no  liability  on  the  part  of  the  city, 
arising  or  growing  out  of  the  neglect  of  the  city  ofQcers  to  take  the 
steps  necessary  to  provide  a  fund  to  pay  street  warrants.  When 
other  cases  involving  negligence  on  the  part  of  the  city  have  been 
before  the  court  it  has  gone  to  the  full  lengtn  in  holding  it  responsible. 
An  illustration  of  this  is  found  in  the  decision  recently  rendered  in 
Jordan  vs.  Seattle,  26  Wash.  61,  where  juugment  was  asked  against 
the  city  for  injuries  received  from  a  defective  sidewalk,  with  which 
defect  plaintifP  was  perfectly  familiar,  having  warned  her  children  of 
such  danger.  The  lower  court  granted  a  non-suit  on  the  ground  of 
contributory  negligence.  Reversing  which  judgmen.,  the  court  held 
that  the  question  of  contributory  negligence  in  this  case  was  for  the 

jury. 

Reviewing  these  decisions,  it  becomes  apparent  that,  when  the 
question  of  the  city's  liability  was  first  presented,  mere  was  a  disposi- 
tion to  hold  that  the  city  would  be  liable,  if  through  the  neglect  of  its 
officers  the  assessment  could  not  be  collected;  that  later  judgment  of 
the  court  was  modified,  so  as  to  hold  that  no  recovery  could  be  had 
a£:ainst  the  city,  while  the  assessment  plan  could  be  followed  in  any 
way;  and  that  finally  it  was  decided  that  no  recovery  could  be  had 
against  the  city  when  improvements  were  undertaken,  to  be  paid  for 
by  assessments  upon  the  property  benefited,  it  should  be  stated, 
however,  that  the  court  directed  the  city  officers  to  perform  their 
duties,  and  maiwe  re-assessments  by  mandamus  in  almost  every  case 
when  application  was  made,  and  that  such  re-assessments  have  in 
almost  every  instance  been  sustainea. 

One  cannot,  in  following  the  decisions  rendered,  escape  the  convic- 
tion that  the  doctrine  of  expediency  largely  infiuenced  the  court  in 
finally  reaching  the  conclusion  that  it  would  not  hold  the  city  liable 
in  any  event,  upon  the  ground  of  negligence  of  its  officers  in  the  per- 
formance of  plain  ministerial  duties,  and  that  it  based  its  decision 
largely  upon  the  ground  that  to  hold  the  city  liable  would  cast  a 
heavy  burden  upon  debt-ridden  municipal  corporations. 

The  query  naturally  suggests  itself,  as  to  whether  courts  in  deciding 
questions  presented  should  be  at  all  Infiuenced  by  public  interests,  or 
whether  they  should  at  all  times  hew  close  to  the  line  of  precedent. 
Upon  this  question  there  will  be  wide  divergence  of  opinion  so  long 
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as  men  are  constituted  as  they  now  are — some  conservative  ai 
closely  wedded  to  past  constructions  of  the  law,  others  Imbued  wit 
a  spirit  of  liberality  which  would  bend  the  law  to  meet  exlgenci< 
that  arise  from  time  to  time. 

When  there  Is  a  deep-seated  change  In  the  public  mind  regardlE 
any  matter  of  public  interest,  It  finds  expression  in  legislative  enac 
ment  embodying  such  change.  Aside  from  these  statutory  change 
we  find  that  the  law  is  undergoing  a  slow  process  of  change  brougl 
about  by  construction,  induced  largely  by  the  changes  wrought  1 
public  sentiment.  It  represents  a  phase  of  the  evolution  of  law.  Thi 
growing  disposition  to  give  heed  to  the  Interests  of  the  public,  t 
this  endeavor  on  the  part  of  the  courts  to  do  justice  in  individui 
cases  and  free  themselves  from  the  restraints  of  former  rulings  ma 
be  noted,  not  only  in  decisions  rendered  by  state  courts,  but  Feden 
judges  have  in  several  Instances  departed  from  well  defined  canon 
of  construction  when  great  public  interests  were  at  stake.  Th 
danger  in  such  departure  is  that  decisions  based  upon  such  consider! 
tlons  act  like  a  boomerang;  they  come  back  to  trouble  the  courts  1 
later  decisions  when  the  same  principles  of  law  are  involved;  an< 
moreover,  they  create  a  feeling  of  uncertainty  in  the  minds  of  th 
legal  profession. 

It  has  been  my  purpose  to  demonstrate  that  law  is  not,  and  cannc 
of  necessity  be,  an  exact  science;  that  the  lawyer,  in  addition  to 
thorough  knowledge  of  adjudged  cases,  must  acquaint  himself  wit 
the  general  trend  of  public  thought.  He  must  familiarize  himsel 
with  conditions  that  will  influence  the  courts  in  their  attempts  t 
adjust  and  determine  the  rights  of  parties  litigant,  bearing  in  min 
that  it  is  the  highest  purpose  of  the  law  to  work  out  ultimate  justic 
between  parties,  and  that  its  rules  and  regulations  are  adapted  t 
this  end. 
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By  L.  Frank  Brown,  of  Seattle. 


I  rejoice  In  the  opportunity  to  present  sympathetically  to  my  pro- 
fepslOQ  some  of  the  cardinal  uses  and  abuses  of  the  labor  imion.  In 
this  mighty  class  struggle,  representing  a  million  men,  our  profession 
should  ever  stand  as  interpreters,  beacon  lights  warning  the  body  politic 
of  the  perils  and  blessings  of  such  a  movement.  We  must  ever  be  the 
sentinels  permitting  to  pass  what  is  right,  and  prohibiting  what  Is 
wrong,  and  educating  the  public  into  a  truer  conception  of  the  relation- 
sbip  of  this  great  labor  movement  toward  society. 

As  a  profession,  ever  noted  for  developing  civil  and  religious  liberty, 
ever  struggling  for  the  right  against  the  wrong,  ^e  have  given  too 
little  thought  to  this  modem  development  of  industrial  democracy. 

The  experience  of  that  keen.  Judicial  temperament,  that  wealthy 
man,  Thorold  Rogers,  is  a  common  one.  In  his  "Work  for  Wages"  he 
says  of  labor  unions: 

"I  confess  to  having  at  oae  time  viewed  them  suspiciously,  but  a 
long  study  of  the  history  of  labor  unions  convinced  me  that  they  are 
not  only  the  best  friends  of  workingihen  but  the  best  agencies  for  the 
employer  and  the  business;  and  that  to  the  advantage  of  these  asso- 
ciations political  economists  and  statesmen  must  look  for  the  solution 
oi'  some  of  the  most  pressing  and  most  difllcult  problems  of  our  time." 

That  matchless  scholar  who  has  done  more  in  America  to  develop 
sane  views  between  capital  and  labor,  and  to  make  the  educated 
classes  believe  that  their  interests  are  reciprocal.  Prof.  EHy,  in  that 
helpful  book,  **The  Labor  Movement  in  America/'  says: 

"Their  cause  is  so  scrong  that  for  a  man  in  a  non-partisanship 
business  to  oppose  them  is  prima  facie  evidence  of  Ignoranca  Among 
political  economists  it  is  no  longer  necessary  to  vindicate  their  use- 
fulness, for  they  almost  'unanimously  favor  them." 

Prof.  John  Graham  Brooks,  in  that  balanced  sympathetic  book  of 
his,  "The  Social  Unrest/'  says: 

"No  one  can  study  the  growth  of  the  labor  unipn  in  every  country 
where  capitalistic  organization  within  ten  years  has  made  its  great 
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stride  without  seeing  that  the  new  ambitions  and  successes  of  uni 
isn)  are  probably  as  great  an  event  socially  and  industrially  as 
'trusts.'     The  least  astute  must  now  see  that  the  trade  union  ] 
wholly  won  a  strength  that  is  neither  to  be  ignored  nor  too  mi 
affronted.     The   puerile   cry   to  'down   the   trusts'   is  only   matd 
for  senselessness  by  the  cry  to  down  the  trade  union.     Both 
attempts  through  organization  to  check  certain  evils  which  an  unreigi 
competition  at   last  produces.     Both   equally  must  be   accepted 
their  uses." 

In  the  case  of  each  class,  as  a  profession,  we  have  to  remember  t 
oldest  and  hardest  lesson,  to  distinguish  between  use  and  abuse.  I 
federated  capital  fewer  abuses  than  federated  labor?  The  abuses 
the  labor  union  are  far  more  open.  They  appear  on  the  surface 
violate  more  impudently  social  uses  by  which  we  set  great  store,  ^ 
if  both  trusts  and  union  could  have  impartial  analysis  there  is 
social  good  that  would  not  be  found  to  suffer  in  deeper  and  m 
dangerous  ways  from  the  abuses  of  certain  capitalistic  organizati< 
than  from  those  of  labor.  The  problem  is  to  check  and  elimln 
the  abuses  of  both.  Legal  procedure  will  play  an  indispensable  p 
in  this,  and  has  played  in  the  past  an  indispensable  part,  but  educat 
will  play  a  weightier  part  still. 

I  have  seen  an  extremely  decorous  group  of  persons  listen 
unshocked  to  the  story  of  a  corporation  which  had  for  years  systi 
atically  debauched  the  local  legislature  and  with  cool  deliberat 
brought  small  Independent  firms  to  ruin.  It  was  said,  "Oh,  but 
corporations  must  do  it  to  avoid  blackmail;  and  as  for  ruining  ot 
people's  business,  that  is  only  the  law  of  progress." 

When  this  same  company  heard  an  architect  tell  of  the  slugging 
a  non-union  man,  there  was  an  instant  spasm  of  moral  exasperate 
For  a  perversity  of  unfairness  like  this,  the  one  need  is  light  t 
large  experience.  The  embittered  workman  is  often  as  fantastic 
hie  unfairness.  The  story  of  a  "heaved  brick"  at  the  "scab"  shoi 
him  as  these  prosperous  diners  were  shocked  by  the  greater  sins 
tbe  corporation.  There  is  little  hope  save  in  educational  proces 
that  enlarge  the  prospective  of  both. 

Kindly  understand  that  the  parallels  are  not  justifications  in  thi 
selves,  but  if  the  practice  is  wrong  they  do  prove  that  our  en1 
iDdustrial  system  needs  reformation,  and  it  is  unjust  to  put  all 
blame  upon  the  labor  union. 

The  first  great  use  of  the  labor  union  is  the  industrial  democr; 
which  is  being  developed.  The  time  has  gone  by  when  labor  can 
regarded  as  a  commodity  to  be  bought  and  sold  like  any  other  ] 
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duct,  for  you  are  dealing  witli  human  peculiarities  which  distinguish 
it  from  other  products  in  this: 

First.  The  actual  inequality  hetween  the  two  parties  to  the  lahor 
contract  and  the  one-sided  determination  of  the  price  and  conditions 
of  labor. 

Second.  The  almost  unreigned  control  of  the  employer  over  the 
social  and  political  life,  the  physical  and  spiritual  existence  and  the 
expenditure  of  his  employee. 

Third.  The  uncertainty  of  existence  whicu,  more  than  actual  differ- 
ence  In  possession,  distinguishes  the  man  of  comfort  from  the  man 
of  poverty. 

The  lahor  union  is  passing  through  the  same  shock  and  roar  of 
battle  that  religious  and  political  institutions  have  passed  through  to 
gain  their  well-earned  liberty  of  action,  and  as  Hon.  Abram  S.  Hewitt, 
tne  wealthy  New  York  employer,  h&s  so  well  said:  '*It  is  only  as  labor 
is  organized  that  the  contending  parties  are  in  a  condition  to  treat, 
it  is  not  to  be  disguised  that  until  labor  presented  Itself  in  such  an 
attitude  as  to  compel  a  hearing,  capital  was  not  willing  to  listen,  but 
now  it  doee  listen.  The  results  already  attained  are  full  of  encourage- 
ment" 

This  industrial  democracy  is  what  the  employer  calls  "interfering 
with  my  business."  He  expects  ssrmpathy  when  he  asks,  "Shall  I 
manage  my  own  business  or  not  "  Tes,  he  shall  manage  his  own  busi- 
ness, but  precisely  what  his  own  business  is  calls  for  a  new  definition 
under  this  first  great  use  of  the  labor  union,  namely,  its  Industrial 
democracy.  It  is  here  organized  labor  is  carrying  on  its  useful  strug- 
gle. It  is  trying  to  determine  what  in  the  business  should  be  decided 
by  labor  and  what  by  the  employer. 

Where  the  trade  union  has  become  lalr  It  knows  and  admits  that 
the  employer  must  nave  absolute  and  Instant  control  over  all  that 
strictly  concerns  him  as  managing  director. 

Mr.  John  Burnett,  the  famous  secretary  of  the  bullaing  trades  of 
Bngland,    testifies: 

"The  condition  of  the  workers  never  was  improved  until  after  the 
era  of  trades  unions;  and  all  their  improvements,  whether  in  wages 
or  better  conditions  of  working,  has  gone  on  step  by  step  with  the 
extension  and  adoption  of  trades  union  principles." 

In  other  words,  by  bringing  In  the  element  of  ind^strial  democracy 
that  has  forced  the  employer  to  treat  with  them  upon  equal  terms 
of  opportunity.  But  says  a  Seattle  or  Tacoma  builder,  angered  by 
delays  upon  his  structure,  if  it  were  not  for  the  union  I  could  finish 
it  in  two-thirds  of  the  time — I  could  get  ten  hours  a  day  out  of  them, 
and  I  could  get  them  $1.50  cheaper.    I  could  bring  in  the  young  fel- 
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low  from  the  country  and  everything  would  "hum."  Yes,  thii 
precisely  what  he  could  do.  He  would  have  greater  speed,  chei 
product  and  fewer  annoyances,  but  it  would  all  be  at  the  ezpen» 
that  higher  standard  of  labor  for  which  the  unions  are  making  ti 
desperate  struggle.    The  cause  of  labor  is  their  cause. 

The  annoyances  under  which  builders  and  architects,  for  exam 
suffer  is  the  price  we  have  to  pay  for  a  more  democratic  fom 
industry  that  somewhere  in  the  future  must  come  unless  every  ii 
of  a  more  equal  life  is  to  be  given  up.  This  passion  should  be  rec 
mended  for  the  use  to  which  it  can  be  put,  rather  than  for  the  abi 
to  which  it  may  have  been  turned.  The  way  of  safety  is  to  educate 
the  way  of  danger  is  to  deride  and  defeat  it.  Why,  members  of  my 
fession,  it  is  the  same  old  cry  of  divine  right  of  kings,  transfei 
to  divine  rights  of  captains  of  industry;  there  is  so  little  d< 
machinery  to  clog  the  will  of  the  one  man  power,  buc  in  polit 
democracy,  after  two  centuriee  of  struggle,  we  all  now  admit  ths 
is  better  to  have  abuses  under  the  "slow  freight"  developmeni 
democratic  institutions  than  abuses  of  power  under  the  "lighti 
express'  development  of  monarchy.  Better,  in  other  words,  to  trust 
tyranny  coming  through  a  million  men  than  wurough  one.  Bette 
trust  the  tyranny  of  the  majority  than  the  tyranny  of  a  Nero. 

The  mechanism  of  this  industrial  democracy,  the  joint  agreen 
is  already  in  use  and  the  education  has  begun.  It  is  among 
printers,  the  longshoremen,  the  soft  coal  miners,  the  iron  mould 
and  the  Boston  carpenters.  While  the  joint  agreement  has  had 
severest  test  among  the  low  class  of  miners  of  the  soft  coal  regi 
yet  that  the  agreement  should  have  worked  so  long  among  tl 
rough  and  untrained  men  is,  perhaps,  the  (greatest  tribute  to  its  fu 
promises.  The  real  irritation  of  the  employer  is  that  his  old  pc 
of  absolute  decision  is  now  called  in  question.  In  tne  long  period 
is  now  coming  to  an  end  the  employer  has  been  dictator  not  onl 
his  own  business  but  of  interests  which  concerned  his  workmen  as  i 
The  laborer  has  now  entered  the  fight  to  divide  this  authority. 
insists  upon  taking  his  part  in  the  discussions  as  to  hours,  wages 
conditions  which  are  strictly  his  business  also. 

This  first  great  use  of  the  labor  union  in  its  march  toward  in 
trial  democracy,  responsibility  by  a  joint  agreement,  will  be  enfb 
by  a  growing  business  sentiment,  and  by  the  enlargement  of 
equitable  principle  of  specific  performance  in  our  equity  jurlspnidc 

"Fighting  it  out"  is  one  resource,  but  it  is  stupid  and  object 
The  joint  agreement,  practically  adapted  to  each  business  after  its 
ture  and  conditions,  is  not  free  from  perplexities,  but  every  step  ii 
application  and  enforcement  educates  in  the  only  possible  directio 
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which  industry  must  move,  if  it  moves  in  the  way  of  progress.  There  is 
no  raj  of  hope  except  in  some  method  that  forces  the  two  parties  to  work 
more  and  more  together,  instead  of  more  and  more  apart.  There  is  no- 
where a  substitute  for  this  compelling  common  action  that  teaches  the 
employer  what  is  just,  possible  and  right  in  the  new  claims  of  labor, 
and  teaches  labor  the  difficulties  and  the  limitations  within  which 
modem  business  can  be  made  a  success. 

The  evidence  is  overwhelming  that  the  joint  agreement  is  a  present 
help  in  this  time  of  trouble.  If  only  employers  will  bring  to  it  some- 
thing of  their  real  strength  and  sympathy.  It  gives  us  arbitration  in 
its  very  highest  form,  that  is  from  within.  It  gives  it  in  tne  one  way 
to  secure  entire  enlightened  evidence  in  this:  That  it  educates  this 
mighty  force  to  keep  agreements  voluntarily,  which  is  a  muc^  higher 
plan  than  to  do  it  under  force. 

There  is  no  such  convincing  proof  of  this  as  the  fifteen  years'  trial 
between  masters  and  men  in  the  Boston  buildings  trade.  W.  H. 
Sayward,  who  brought  about  this  agreement,  speaking  from  the  side 
of  the  employers,  says: 

"My  experience  has  convinced  me  that  labor  thoroughly  organized 
and  honestly  recognized  is  even  more  important  for  the  employer 
than  for  the  workmen.  It  makes  possible  a  working  method  between 
the  two  parties  which  removes  one  by  one  ,the  most  dangerous  ele- 
ments of  conflict  and  misunderstanding." 

In  an  address  before  the  National  Association  of  Builders,  Mr. 
Sayward  critisee  the  employers  for  saying  chat  they  will  not  treat 
with  the  unions  until  they  are  improved.  "This,"  he  says,  "is  like 
asking  the  child  to  swim,  but  not  to  go  near  the  water."  The  employer 
must.  take  part  in  this  educational  work  as  a  very  condition  of  its 
success.  In  closing  this  address  Mr.  Sayward  said,  "that  either  for 
the  building  trades  or  other  lines  of  work,  these  intricate  and  involved 
matters  will  not  take  care  of  themselves;  they  cannot  safely  be 
intrusted  to  one  of  the  interested  parties  alone;  both  parties  must 
have  equal  concern,  must  act  jointly,  not  only  in  their  own  interests, 
but  in  the  interests  of  the  commuUiwy." 

For  that  trouble-breeding  portion  of  industry  here  discussed,  the 
joint  a^eement  is  all  that  any  "solution"  can  be,  namely,  the  next 
best  practical  step  toward  a  rational  industrial  method.  These  agree- 
ments are  not  of  universal  application.  They  apply  at  points  where 
unionism  is  inevitable;  where  the  wage  system  Is  under  such  strain 
as  to  require  modification  in  the  direction  of  a  more  democraticized 
management  E^rery  scheme  that  is  not  Inherently  educational  is 
worthless,  because  the  clash  of  the  trust  and  the  trade  union  is 
raising  new  issues  for  which  an  enlarged  social  morality  is  necessary. 
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BenJ.  Kidd,  in  that  latest  book,  "Western  Civilization,"  brins^ 
ideas  of  politics  and  economics  into  one  great  category.  "Ai 
politics  the  movement  has  been  toward  equal  political  rights, 
in  Industrial  economics  it  is  now  a  movement  toward  equalitj 
economic  opportunity;  and  that  great  ethical  postulate  of  Prof.  & 
wick  approves  ot  this  first  great  use  of  organized  labor  in  produ< 
industrial  democracy  when  he  says  'that  the  distribution  of  we 
in  a  well  ordered  state  should  aim  at  realizing  political  and  indusi 
justice.' "  This  conscious  identifying  of  political  and  industrial  id 
is  a  dangerous  ferment  for  certain  vested  interests,  but  if  trei 
sympathetically  by  us,  as  educated  men,  with  a  realization  that  tl 
political  and  industrial  ideals  must  not  be  left  to  one  class,  bu 
both,  then  we  will  rise  on  *'  stepping  stones  of  our  dead  selvei 
higher  things." 

II.  The  labor  union  enables  the  laborer  to  withhold  his  commo 
temporarily  from  the  market,  and  to  wait  for  more  satisfactory 
ditions  of  service  than  it  Is  possible  for  him  to  secure  when  h 
obliged  to  offer  it  unconditionally.  It  further  enables  him  to  i 
the  advantages  of  an  increased  demand  for  his  commodity,  to  b 
about  a  more  satisfactory  relation  than  would  otherwise  be  posE 
between  the  supply  and  the  demand  for  labor,  and  also  to  exer 
an  influence  upon  the  supply  in  the  future  market.  These  organlzat 
are  calculated  to  do  away  with  the  injurious  consequences  of 
peculiarities  of  labor  as  a  commodity  to  be  sola,  and  "through  t 
labor  for  the  first  time  becomes  reaiiy  a  commodity,  and  the  lab 
a  man." 

III.  The  labor  unions  and  other  agencies  of  the  labor  movem 
such  as  the  labor  press,  assist  the  laborer  to  find  the  best  ma 
for  his  commodity;  and  as  the  best  market  usually  means  the  i 
productive  market  considered  from  a  politico-economic  standiM 
this  is  of  benefit  to  society  as  a  whole.  There  are  several  way 
which  this  is  done.  The  organs  of  the  trades  unions  and  other  1) 
newspapers,  publish  statistics  concerning  the  state  of  trade  in  vax 
localities.  Laborers  are  Informed,  for  example,  that  there  is  plent 
work  for  printers  in  Boston,  but  little  in  New  York;  that  the  bull 
trades  are  rather  active  In  Seattle,  but  dun  in  Tacoma. 

IV.  Labor  unions  are  wisely  learning  not  to  ask  for  an  increas 
wages   with   every   temporary   improvement   in   business,   but   ra 
to  use  it  to  secure  other  concessions,  and  to  ask  for  higher  wages 
at  comparatively  rare  Intervals.     Their  aim  is  to  secure  the  a 
tions  of  a  slow,  sure  and  steady  growth. 

"I  do  not  hesitate,"  writes  Mills  in  his  "Political  ESconomy," 
say  that  associations  of  laborers,  of  a  nature  similar  to  trades  uni 
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are  far  from  being  a  hindrance  to  a  free  market  but  are  an  indispens- 
able means  of  making  the  seller  of  labor  to  take  due  care  of  their  own 
interests  under  a  system  of  competition." 

V.  Tnere  is  an  ulterior  consideration  of  much  importance,  to  which 
attention  was  for  the  first  time  drawn  by  Prof.  Fawcett  in  an  article 
in  the  Westminster  Review. 

"Elxperience  has  at  length  enabled  the  more  intelligent  trades  to 
take  a  tolerable  correct  measure  of  the  circumstances  on  which  the 
success  of  a  strike  for  an  advance  of  wages  depends.  The  workmen 
are  now  nearly  as  well  informed  as  the  master,  of  the  state  of  the 
market  for  his  commodities;  they  can  calculate  his  gains  and  expenses; 
they  know  when  his  trade  is  or  is  not  prosperous,  and  only  when  it  is, 
are  they  ever  again  likely  to  strike  for  higher  wages;  for  which 
wages  their  known  readiness  to  strike  makes  their  employers  for 
the  most  part  willing  to  concede.  The  tendency,  therefore,  of  this 
state  of  things  is  to  make  a  rise  of  wages  in  any  particular  trade, 
usually  consequent  upon  a  rise  of  profit,  which,  as  Mr.  Fawcett 
observes,  is  a  commencement  of  that  regular  participation  of  the 
laborer  in  the  profits  derived  from  their  labor,  every  tendency  to 
which,  it  is  so  important  to  encourage,  since  to  it  we  have  chiefly  to 
look  for  any  radical  improvement  in  the  social  and  economical  rela- 
tions between  labor  and  capital.  Strikes,  therefore,  and  the  trade 
societies  which  render  strikes  possible,  are  for  these  various  reasons 
not  a  mischievous,  but,  on  the  contrary,  a  valuable  part  of  the 
existing  machinery  of  society." 

The  educational  uses  of  labor  unions  should  be  emphasized. 

I.  They  do  the  same  kind  of  work  that  is  aone  by  the  great  federal 
social  units  all  over  the  world.  The  members  pay  a  certain  sum 
weeKly  and  are  entitled  to  receive  when  sick  or  disabled  or  out  of 
work  certain  weekly  relief.  In  England  this  is  a  very  important 
function  of  trade  unionism;  and  I  tnink  this  point  should  be  more 
highly  emphasized  in  the  unions  than  it  is  m  America,  for  the  English 
workmen  seem  chiefly  to  value  the  imion  on  this  account.  This  feature 
of  the  work  is  certainly  one  of  great  value.  Such  benefit  funds  can  be 
more  wisely  administered  between  workmen  of  a  single  trade  who 
are  closely  associated  and  well  acquainted,  than  by  persons  less 
familiarly  allied  in  their  interest. 

II.  The  labor  unions  also  endeavor  to  secure,  to  some  extent,  im- 
proved conditions  of  health,  comfort  and  safety  for  their  work.  It  is 
true  that  in  the  early  days,  when  the  bitter  confiicts  between  the 
unions  and  the  masters  were  in  progress,  the  workmen  themselves 
resisted,  with  melancholy  fatuity  the  besnevolent  efforts  of  some  em- 
ployers to  improve  the  sanitary  conditions  of  the  mills  and  factories. 
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The  fact  was  that  they  were  simply  mad;  reason  had  departed  fro 
them;  their  hostility  to  their  employer  had  become  a  kind  of  insanit; 
they  fought  him  at  every  turn,  and  seemed^  bound  to  believe  thi 
every  act  which  he  performed  was  dictated  by  enmity  to  them.  Bi 
they  have  recovered  from  that  craze  long  ago;  and  they  are  now  m 
only  ready  to  accept  such  overtures,  but  to  look  out  for  their  o^ 
health  and  comfort  and  safety.  That  this  is  a  legitimate  obje 
nobody  will  deny. 

III.  The  labor  unions  are  all  free  parliaments,  and  the  discipline  < 
debate  is  very  stimulating.  One  mi^st  regret,  indeed,  that  partii 
views  and  one-sided  theories  are  quite  too  apt  to  gain  currency- 
perhaps  no  more  so  than  in  boards  of  trade  and  clubs  of  profession 
men.  One  often  hears  views  put  forward  with  great  clearness  ai 
vigor  which  are  just  about  half  true,  and  which  provoke  the  admonitic 
of  the  American  humorist:  "Young  man,  it  would  be  better  for  yc 
not  to  know  so  much  than  to  know  so  many  things  that  ain't  so."  Or 
often  feels  the  force  of  Mr.Rosanquet's  keen  saying,  that  the  error  < 
the  man  who  thinks  he  knows  it  is  more  dangerous  than  the  i^oranc 
of  the  man  who  knows  nociiing. 

rv.  The  last  great  use  of  the  labor  union  is  its  check  upon  moder 
radical  socialism,  if  we  do  not  attempt  to  suppress,  beat  and  discourse 
it.  Bvery  union  that  is  beaten  or  discouraged  in  Its  struggle  is  ripei 
ing  fruit  for  such  socialism.  Let  unionism  receive  from  capital  a  sever 
and  damaging  blow  and  this  radical  socialism  will  bear  henceforth  nc 
a  foreign  but  a  distinctive  American  stamp.  Kindly  understand 
believe  in  a  socialism  that  says  to  the  individual  or  corporation,  "1 
you  abuse  your  powers  which  I  have  given  you,  I,  the  centralize 
power,  will  take  away  your  privileges  and  exercise  them  myself;"  bu 
if  before  this  is  made  necessary,  capital  and  labor  can  get  togethe 
in  a  joint  agreement,  free  from  the  power  of  centralized  govemmeni 
I  believe  it  to  be  better  for  the  interests  of  our  common  country  an' 
is  more  conducive  to  industrial  democracy.  That  which  teaches  ; 
union  that  it  cannot  succeed  as  a  union,  turns  it  toward  radica 
socialism.  In  other  words,  if  the  million  men  who  now  compose  orgai 
ized  labor  find  that  by  due  process  of  equal  and  impartial  discussioi 
of  their  rights  with  their  employers  they  cannot  find  justice,  is  it  no 
fair  to  presume  that  they  will  turn  to  that  method  of  adjusting  the! 
rights— the  ballot  box — and  In  the  hand  of  the  demagogue  and  th< 
political  charlatan  will  be  taught  that  dangerous  lesson  that  is  danger 
ous  in  their  hands,  that  if  you  cannuot  obtain  your  rights  with  tli* 
man  who  employs  you  and  better  your  condition,  you  can  obtain  then 
through  the  ballot  box,  under  the  centralizing  power  in  the  government 
Will  it  not  result  in  producing  greater  tyranny  toward  the  conservstivi 
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interests  of  our  country,  and  will  not  graver  abuses  arise  therefrom, 
than  by  encouraging  them  to  realize  that  they  have  a  great  and  equal 
part  to  play  in  the  complicated  life  of  today,  and  make  them  realize 
that  while  the  interest  of  labor  and  capital  are  not  identical  they  are 
reciprocal? 

But  you  have  given  a  bright  picture  of  labor  organizations,  says  some- 
one. The  frailties  and  offenses  of  labor  organizations  ought  to  be 
stated.  They  are  as  real  as  any  upon  the  side  of  capital,  even  if  there 
is  more  excuse  for  them.  The  sin  and  the  weakness  of  the  labor  union 
has  been: 

I.  In  its  attitude  toward  convict  labor. 

II.  In  its  attitude  toward  the  non-union  man. 

III.  In  its  sullen  aversion  to  new  inventions. 

IV.  In  its  tendency  to  discourage  the  best  endeavor  among  the 
better  and  stronger  workers. 

V.  In  its  too  free  use  of  the  sympathetic  strike. 
VL    In  a  far  too  reckless  use  of  the  boycott. 

VII.  In  its  abuse  by  its  business  agent,  and  its  abuse  of  the  rights 
of  the  public. 

Prof.  Brooks,  in  presenting  the  social  unrest  of  our  time: 
"The  average  union  is  guilty  in  the  case  of  part  of  them,  but  the 
best  and  strongest  unions  have  already  risen  pretty  clearly  and  cleanly 
above  tnem  all.  Enemies  of  the  unions  are  fond  of  telling  us  that  'If 
all  unions  were  like  tx^e  locomotive  engineers,  business  interests 
would  be  safe.*  Yea,  but  that  is  what  this  body  of  workmen  has 
slowly  reached.  Its  early  history  is  black  enough.  Other  unions  have 
grown  safe  only  through  experience  and  responsibilities.*  The  advance 
guard  of  unionism  is  at  the  present  moment  in  the  United  States  one 
of  the  most  conservative  influences  active  among  us.  After  life-long 
familiarity  with  the  trade  union.  Commissioner  C.  D.  Wright  states 
that  *as  a  rule  trade  unions  oppose  strikes;'  that  they  'are  growing 
more  and  more  conservative.'  'As  a  rule  they  are  friendly  to  ma- 
chinery/ 

Samuel  Gompers,  in  the  American  Federationist,  says: 
"We  are  as  mindful  as  any  one  can  be  of  any  faults  of  or  mistakes 
made  by  the  trade  unions.  We  are  cognizant  of  the  fact  that  the 
trade  unions  are  not,  any  more  than  any  other  human  Institution  on 
earth,  infallible;  but  there  are  less  of  these  faults  and  fewer  mistakes 
made  now  than  has  heretofore  been  the  case.  The  growth  in  member- 
ship, the  permanency  of  the  movement,  the  cohesion  of  the  men  of 
labor,  the  exchange  of  opinions  in  the  discussions  in  the  meeting  rooms 
of  the  unions  in  the  important  questions  of  life,  the  struggles  that  are 
made  and  the  sacrifices  that  are  borne  benefit  all,  and  have  made 
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klngm^n  the  best  informed  of  any  of  our  people.    And  as  time  goes 

^  wipr/the  further  organization  and  the  experience,  more  victories 

e  M^^ewed.     With  the  shorter  workday,  higher  wages,  better  con- 
ditipii^  and  more  opportunities  labor  will  continue  to  grow  in  power 
fluence,  and  will  be  potent  for  still  greater  good  in  the  uplifting 
umanity." 

Prof.  Webb,  in  that  wonderful  book,  'Industrial  Democracy."  which 
bears  to  the  industrial  world  the  same  relaUon  that  "De  Tocqueville's 
Democracy"  bears  to  political  institutions,  says: 

"The  economist  and  the  statesman  will  judge  trade  unionism,  not  by 
its  results  in  improving  the  position  of  a  particular  section  of  work- 
men at  a  particular  time,  but  by  its  effects  on  the  permanent  efftciency 
of  the  nation.  If  any  of  the  methods  and  regulations  of  trade  unionism 
result  in  the  choice  of  less  efficient  factors  of  production  than  would 
otherwise  have  been  used ;  if  they  compel  the  adoption  of  a  lower  type 
of  organization  than  would  have  prevailed  without  them,  and  especially 
if  they  tend  to  lessen  the  capacity  or  degrade  the  character  of  either 
manual  labor  or  brainworker,  that  part  of  trade  unionism,  however 
advantageous  it  may  seem  to  particular  sections  of  workmen,  will 
stand  condemned." 

This  quotation  must  ever  be  kept  in  mind  in  dealing  with  this  great 
class  struggle,  and  particularly  the  first  indictment  that  I  have  men- 
tioned, its  objection  to  convict  labor. 

IN  ITS   ATTITUDE  TOWARD  CONVICT  LABOR. 

With  respect  to  this  their  view  is  narrow  and  unsocial;  and  the 
intelligent  men  among  them  ought  to  cultivate  a  better  sentiment 
Anyone  who  sees,  what  may  be  seen  any  day  in  our  state  penitentiaries, 
six  or  seven  hundred  men  sitting  all  day  in  the  idle  house,  condemned 
to  indolence  and  mental  and  moral  stagnation,  can  have  but  little 
patience  with  this  petty  policy.  The  entire  prison  product  would 
amount  to  not  more  than  one-fifth  of  one  per  cent,  of  the  total  pro- 
duction; the  reduction  of  wages  due  to  it,  if  evenly  distributed,  would 
amount,  in  the  case  of  a  man  receiving  two  dollars  a  day,  to  one-fifth 
of  one  cent  per  diem ;  and  I  think  that  the  workingmen  of  this  country 
can  risk  this  financial  loss  rather  than  permit  the  horrible  social  injury 
which  must  resuic  from  keeping  thousands  of  men  confined  for  years 
in  absolute  idleness.  Every  such  man,  when  discharged  from  confine- 
ment, is  certain  to  be  found  more  dangerous  to  society  than  when  he 
was  sent  to  prison. 

IN  ITS  ATTITUDE  TOWARD  THE  NON-UNION   MAN. 

The  sober  words  of  Prof.  Bascom  set  this  vexed  matter  in  the  true 
light: 

"In  the  best  organized  trades,  hardly  half  the  workmen  in  a  given 
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occupation  belong  to  them.  A  certain  class  of  self  reltani  r 
workmen  prefer  to  remain  aloof.  For  them  the  union  raeaas-; 
A  large  number  of  careless  and  indifferent  workmen  fail  m  i.^ 
good  times  they  do  not  feel  the  need  of  aid;  in  bar!  times  ih 
are  unwilling  to  receive  them.  It  is  impossible  tbat  hofitiUfy 
not  spring  up  between  union  and  non-union  men.  Unlim  men  a1 
in  their  own  eyes,  and  often  in  fact,  are  contending  fcr  the  conim 
cause;  non-union  men  not  only  do  not  contribute  to  this  eftect,  they 
often  make  it  feeble  by  blind  competition.  When  a  strike  is  in  pro- 
gress attended  by  much  competition,  and  non-union  mjen  accept  the 
rejected  service,  they  are  taking  labor  they  have  not  themselves 
secured,  and  by  doing  so  are  aiding  to  bring  about  a  reduction  of  wages. 
Human  life,  in  all  its  trying  experiences,  hardly  offers  another  case 
more  provocative  of  bitter  feelings.  The  case  is  one  in  which  the 
plea  of  industrial  liberty  is  brought  in  a  deceptive  way  against  social 
progress.  The  hostility  is  like  that  which  in  our  own  revolution  was  felt 
against  those  who  would  not  take  part  in  it.  The  individual,  in  a 
general  movement  for  the  public  welfare,  must  concede  something  of 
his  own  personal  liberty.  A  constraining,  organic  force  gets  hold  of 
him  and  he  must  respond.'* 

Washington  Gladden,  the  scholarly,  ethical  and  religious  teacher, 
says  in  reference  to  Prof.  Bascom's  statement: 

"I  am  sure  that  all  large  minded  men  can  feel  the  force  of  this 
statement  Yet  it  must  be  observed  that  this  logic  only  holds  good  so 
long  as  the  industrial  world  remains  on  what  is  practically  a  war 
basis,  so  long  as  there  is  a  sharp  discrimination  and  conflict  of  interest 
between  labor  and  capital.  It  is  not  exactly  *a  general  movement  for 
the  public  welfare,'  that  the  strike  proposes;  it  is  a  sectional  move- 
ment for  the  welfare  of  a  portion  of  society  in  conflict  with  another 
portion.  This  is  what  gives  the  'scab'  his  footing.  In  social  warfare 
there  are  generally  rights  to  be  maintainea  on  both  sides.  And  it  is 
precisely  because  these  individual  strikes  are  often  waged  on  the  part 
of  the  unions,  with  slight  regard  for  the  welfare  of  society  at  large, 
that  society  at  large  is  inclined  to  take  the  part  of  the  scab." 

Among  educated  folk  generally  there  is  thus  far  no  word  of  defense 
for  a  single  abuse  connected  with  it,  but  the  time  has  come  when  some 
honest  attempt  should  be  made  to  understand  the  force  of  such 
extraordinary  persistence  and  prevalence. 

So  far  as  violence  is  concerned,  I  am  ready  to  say  with  ail  emphasis 
that  it  is  not  to  be  tolerated  imder  any  circumstances.  I  believe  that 
it  is  always  the  argument  of  weakness.  I  believe  that  the  workmen  can 
carry  their  point  without  it,  whenever  they  are  in  the  right,  and  when 
they  resort  to  it  they  are  always  the  losers.  Yet  I  sympathise  with 
them  in  their  indignation  against  those  who  will  not  unite  with  them 
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in  their  .^^WiUI  and  peaceful  attempt  to  secure  better  conditions. 
Prof.  IdfOoks,  under  this  head,  states: 

'';rhei;e  are  now  men  in  our  cities  whose  business  it  is  to  hire  them- 
s€ihr!9s.<$ut  as  'strike  breakers/    Asking  no  question  as  to  the  right  or 
•ii(fqit  of  the  strike,  they  are  ready  to  go  hither  and  yon,  to  take  the 
.  ^  *•  places  of  other  men.    I  have  seen  miners  who  had  learned  from  those 
\  I 'inside  the  mine  that  those  who  had  taken  their  places  were  brought 
•/•   from  a  city  outside  the  coal  regions  where  they  were  regularly  em- 
ployed..    It  is  a  terrible  strain  upon  average  human  nature  to  look 
upon  this  with  the  coolness  and   self-restraint  of  the  disinterested 
observer.     In  spite  of  the  provocation,  personal  violence  should  be 
met  with  the  swiftest  stroke  consistent  with  justica    Scarcely  a  value 
of  our  civilization  equals  that  of  law  and  order.    But  the  real  rights 
of  these  miners  are  not  settled  in  this  instance,  after  the  law  has  done 
its  work." 

This  question  Is  not  settled.  Morally,  and  on  grounds  of  good  policy. 
we  have  still  to  meet  this  issue  of  the  non-union  man  in  time  of  strike. 
No  generalization  is  yet  possible,  but  when  men  have  been  expressly 
encouraged  by  a  cqmpany  to  buy  their  homes,  non-union  men  should 
not  be  brought  in  to  break  the  strike  until  every  fair  recourse  of 
arbitration  has  been  exhausted,  even  if  it  drives  us  to  compulsory 
arbitration.  To  refuse  arbitration  and  then  hire  private  retainers  of 
the  Plnkerton  type,  will  not  long  be  tolerated  by  a  fair  public.  The 
joint  agreement  avoids  them.  Under  its  provisions  work  is  not  stopped 
until  the  forces  of  arbitration  have  done  their  work. 

Men  of  this  association,  we  must  Judge  an  organization  by  its  best 
rather  than  its  worst  element  under  this  indictment,  and  listen  to  the 
words  of  Mr.  Sargent,  of  the  Firemen's  Union.  "When  strikes  are 
declared  the  men  snould  go  home  and  stay  there.  If  any  men  can  be 
secured  to  take  their  places  let  them  take  them.  In  the  past  there 
has  been  too  much  coercion  and  too  little  instruction  and  education 
along  these  lines." 

Mr.  Gompers,  John  Mitchell  and  Harry  White  give  in  the  same  strong 
testimony  as  to  the  purpose  of  educating  their  followers  up  to  broader 
and  sounder  principles.  In  the  "Garment  Worker"  of  November  22. 
1902,  there  is  this  editorial  dealing  with  this  indictment: 

"Browbeating  or  violence  on  their  part  cannot  be  defended.  Where 
that  is  resorted  to  the  ethical  purpose  of  the  movement  becomes 
obscure,  and  hatreds  are  engendered  that  offset  the  brotherly  spirit 
upon  which  it  is  founded.  No  matter  how  serious  the  evils  to  be  coxn- 
batted,  barbarism  cannot  be  overcome  by  more  barbarism.  If  the 
benefits  of  the  union  cannot  be  made  apparent  to  the  non-member,  and 
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if  the  influence  which  they  can  exert  collectively  is  ineuflicient  to 
induce  him  to  Join,  then  their  cause  has  little  strength." 

It  is  the  ''joint  agreement"  between  employer  and  employed  which 
inyolyes  complete  recognition  of  labor  organization.  Ck>ntracts  have 
to  be  made  periodically  between  delegated  committees  as  to  wages 
and  all  important  conditions  under  which  the  work  is  done.  It  involves 
systematized  arbitration  not  from  without  but  from  wRhin.  It  puts 
every  natural  difliculty  in  the  way  of  the  strike.  It  involves  organized 
discussions  between  masters  and  men  on  every  interest  that  concerns 
their  common  occupation. 

IN  ITS   TESNDENCY   TO    DISCOURAGE   THE    BEST    ENDEAVORS 
AMONG  THE  BETTER  AND  STRONGER  WORKERS 

Under  this  indictment  of  restricting  the  output  of  work  and  workers 
it  is  only  fair  to  say  that  many  of  the  most  influential  labor  unions  have 
grown  into  larger  views  than  they  can  enforce  upon  their  followers. 
They  are  often  helpless  before  the  impulsive  action  of  some  local 
union.  They  are  forced  to  be  as  politic  as  a  "dynamic  clergyman 
with  a  static  congregation."  Too  many  of  the  workmen  are  yet  not 
enlightened  enough  to  take  the  larger  views.  The  men  seem  to  be 
under  the  impression  that  there  is  only  so  much  work  to  be  done  and 
they  want  to  stretch  it  out. 

And  as  Carroll  D.  Wright,  in  that  thoughtful  book,  "Practical 
Sociology,"  says: 

"It  must  begin  to  be  recognized  that  when  a  reduction  in  the  earn- 
ing of  the  employee  seems  necessary  he  has  just  as  much  right  to  be 
informed  of  the  conditions  requiring  a  change  as  the  stockholder  has 
to  be  informed  of  the  conditions  which  necessitate  a  reduction  or  a 
passing  jy,  or  a  dividend  for  the  employee  jeopardizes  in  the  joint 
enterprises  his  only  capital,  namely,  his  capacity  to  work  for  his 
day  labor  as  much  as  the  capitalist  jeopardizes  his  accumulations 
invested  in  the  same  enterprise.  Elach  is  interested  in  preserving 
stable  conditions  of  production  so  that  the  roads  of  each  may  be  kept 
stable  or  increased.  This  involves  the  whole  ethical  relation  of  em- 
employer  and  emiUoyee,  but  it  leads  to  that  suspicious  attitude  which  is 
the  curse  between  capital  and  labor." 

I  believe  that  mis  abuse  is  fast  receding  in  the  intelligent  unions. 
Tipie  limits  me  in  developing  the  abuse  of  the  sullen  aversion  to  new 
inventions  and  the  willing  asset  to  check  the  output  of  work  and  in 
its  tendency  to  discourage  the  best  endeavors  among  the  better  and 
stronger  workers.  All  such  policies  are  suicidal  and  in  my  judgment 
are  but  incidental  in  the  struggle  for  improvement  in  the  labor  unions 
of  the  country. 

These  different  actions  of  the  labor  union  to  meet  the  competing 
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forces  that  endanger  its  common  life  is  at  least  as  intelligent  as  ihe 
tariff  or  the  limitation  of  output  by  a  great  corporation.  This  check 
upon  competition  in  the  labor  union  is  a  superior  morality  as  com- 
pared with  that  large  part  of  business  which  use  the  tariff  to  sell  our 
products  to  foreign  competitors  twenty  per  cent,  cheaper  than  to  our 
own  people;  and  the  idea  of  not  developing  the  individuality  of  Its 
membership  by  placing  everyone  under  a  common  measurement  and 
mould  is  but  following  out  the  elementary  principle  of  our  own  public 
school  system  in  realizing  that  the  world  advances  not  so  much  by 
the  great  achievements  of  great  men.  but  by  the  quiet,  unostentatious 
lives  of  the  middle  classes  of  society. 

The  laboring  man  must  realize  that  as  wages  are  raised  new  and 
better  machinery  must  be  introduced  in  order  to  lessen  the  cost  of 
production,  and  only  as  the  individual  man  is  permiitted  to  develop 
his  highest  possibilities  in  the  trade  union,  as  well  as  out  of  it,  can  the 
union  hope  to  reach  its  highest  possibilities. 

TOO  FREE  USE  OF  THE  SYMPATHETIC  STRIKE. 
I  would  I  might  go  into  the  field  of  the  relation  of  law  to  the  labor 
union,  in  the  sympathetic  strike,  but  I  shall  give  this  profession  Uie 
violent  presumption  of  knowledge  along  that  line  and  refer  simpb^ 
to  the  "Handbook  of  the  Labor  Law  of  the  U.  S.,  and  Law  in  Its 
Relation  to  Labor,"  by  F.  J.  Stlmson,  wherein  he  shows  that  the  whole 
development  of  the  law  of  the  sympathetic  strike  is  contrary  to  our 
jurisprudence. 

The  case  of  Arthur  vs.  Oaks,  63  Fed.  Rep.  310,  and  Mapstrick  vs. 
Range,  9  Neb.  390.  are  the  leading  and  first  American  cases  squarely 
in  point  and  teach  us  the  fundamental  principle  that  while  employees 
have  a  legal  right  to  sti:ike  for  their  own  benefit,  to  raise  their  own 
wages  or  seek  Improved  conditions  of  employment,  there  is  always 
a  question  In  law,  as  well  as  in  morals,  whether  they  have  a  right 
to  strike  for  no  purpose  but  merely  out  of  malice  against  the  employer, 
for  the  purpose  of  inducing  the  employer  to  yield  to  the  demands  of 
some  to  the  benefit  or  benefits  of  some  different  strike.  The  whole 
tendency  of  .~.e  courts  is  lo  emphasize  the  lesson  that  the  members  of 
the  labor  unions  need  to  learn,  namely,  the  solidarity  of  human  interest, 
and  that  when  the  special  Interest  which  they  are  seeking  to  advance 
comes  in  conflict  with  the  larger  public  interest  then  their  special 
interest  must  give  way;  "and  thus  far  and  no  further  shalt  thou  go' 
is  the  righteous  and  just  Interpretation  of  the  law\  I  believe  this 
principle  to  be  founded  In  economics,  statesmanship  and  jurisprudence, 
and  I  am  rejoiced  to  find  that  the  sentiment  of  unionism  itself  is  Id 
this  dlrecUon.    Nearly  one-half  of  the  strikes  in  the  last  century  are 
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put  down  by  Col.  Wright  as  successful,  but  the  "sympathetic  strike" 
proper,  he  says,  is  an  almost  uninterrupted  story  of  defeat. 

The  whole  theory  of  the  federal  decisions  on  the  question  of  the 
sympathetic  strike  and  the  boycott  is  based  upon  the  fundamental 
principle  of  our  government  that  any  and  every  private  right  of  the 
individual  citizen  must  submit  to  be  curtailed  and  even  abolished  if  in 
its  exercise  it  is  likely  to  result  in  injury  to  the  public.  The  Federal 
Judiciary  has  stood  like  a  ''Rock  of  Gibraltar"  emphasizing  this  great 
truth,  "salus  populi  suprema  est,"  and  against  its  firm  stand  the 
passion  of  organized  effort  has  beaten  in  vain  in  its  cry  of  "govern- 
ment by  injunction."  It  is  not  government  by  injunction  in  its  final 
analysis;  it  is  the  government  of  the  people,  by  the  people  and  for 
the  people,  and  all  of  them,  and  not  a  portion  of  them,  for  which  our 
U.  S.  Judges  have  stood.  I  glory  in  their  steadfastness  to  this  great 
fundamental  principle  of  all  government. 

As  the  Central  Law  Journal  says  in  an  able  editorial: 

"If  a  sovereign  state  can  be  restrained  from  passing  any  act,  which 
even  remotely  affects  interstate  commerce,  why  cannot  a  labor  union, 
which  is  tne  mere  creature  of  the  state,  be  enjoined  from  the  commis- 
sion of  an  act,  which  in  a  most  direct  and  injurious  manner  interferes 
with  interstate  commerce?  Indeed,  what  greater  interference  with 
interstate  commerce  can  be  conceived  of  than  the  action  of  the  ofBcers 
of  a  labor  union  in  calling  a  general  sympathetic  strike  on  all  the 
railroads  of  the  country,  as  was  done  in  Chicago  in  1894,  thus  tieing 
up  commerce  and  stagnating  business  throughout  the  nation?" 

In  warning  the  soft  coal  miners  in  1902,  John  Mitchell  told  his 
hearers  he  had  never  known  a  sympathetic  strike  to  succeed.  Labor 
unionism  at  its  best  has  so  far  discovered  the  great  fact  of  the 
solidarity  of  interest  that  it  may  easily  be  led  to  co-operate  rather 
than  antagonize. 

The  Labor  Clarion,  of  San  Francisco,  one  of  the  ably  edited  papers 
on  the  Pacific  Coast  as  given  in  the  Coast  Seamen's  Journal,  in  the 
issue  of  July  15,  1903,  which,  too,  has  had  a  splendid  influence  upon 
unionism  in  the  west,  says: 

"The  probability  of  defeat  should  a  union  become  involved  in  a 
strike  within  a  few  months  after  its  organization  is  so  strong  that 
almost  all  National  and  International  unions  have  adopted  constitu- 
tional provisions  disciplining  unions  that  go  on  strikes  witiiin  a  certain 
period  after  their  organization.  The  American  Federation  of  Labor 
also  discountenances  strikes  hy  newly  formed  unions.  The  policy  of 
the  parent  bodies  in  this  respect  is  the  result  of  long  and  costly  ex- 
perience, consequently  the  novices  in  trade  unionism  who  advocate 
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Strikes  before  the  ink  on  their  charters  is  hardly  dry  are  counselii 
action  that  the  men  who  have  built  up  the  grana  movement  we  ha 
today  considered  suicidal." 

IN     A     FAR     TOO     RECKLESS    USE    OF    THE    BOYCOTT    A> 

PICKETING. 

The  next  grave  abuse  that  we  shall  aiscuss  is  the  obe  of  a  far  t 
reckless  use  of  the  boycott.  The  development  of  the  boycott  in  t 
Labor  Law  of  America  has  been  very  decisive  and  very  mterestii 
and  has  given  laboring  men  every  right  consistent  with  the  du 
which  he  owes  to  society.  The  leading  cases,  one  by  Judge  Taft 
Ohio,  State  vs.  Stewart,  in  Vermont,  and  the  Debs  case,  in  Illino 
all  develop  the  splendid  doctrine  that  every  man  has  the  right 
empioy  his  talents,  industry  and  capital  as  he  pleases,  free  from  t 
dictation  of  others;  and  if  two  or  more  persons  combine  to  coerce  I 
choice  in  this  behalf,  it  is  a  criminal  conspiracy.  The  labor  and  si 
of  the  workman,  be  it  of  high  or  low  degree,  the  plant  of  the  mai 
facturer,  the  equipment  of  the  farmer,  the  investments  of  commen 
are  all  in  equal  sense  property.  •  •  •  And  while  such  conspiraci 
may  give  to  the  individual  directly  affected  by  them  a  private  right 
action  for  damages,  they  at  the  same  time  lay  a  basis  for  an  indictme 
on  the  ground  that  the  state  itself  is  directly  concerned  in  the  pi 
motion  of  all  legitimate  industries  and  the  development  of  all  i 
resources  and  owes  the  duty  of  protection  to  its  citizens  engaged  in  t 
exercise  of  their  callings.  The  good  order,  peace  and  general  prt 
perity  of  the  state  are  directly  involved  in  the  question. 

The  argument  for  the  labor  union  is  as  follows: 

"A  conspiracy  is  a  combination  of  two  or  more  persons  to  do  i 
unlawful  act  or  a  lawful  act  by  unlawful  means.  It  follows  that  the 
is  no  conspiracy  unless,  either  in  its  end  or  in  its  course,  the  coi 
blnation  is  to  do  an  unlawful  act.  iilvery  man  may  dispose  of  his  lab 
by  such  contract  and  to  such  persons  as  he  pleases.  He  may  refu 
to  contract  with  any  man  or  class  of  men.  If  he  chooses  not  to  wo 
for  any  person  using  materials  of  a  certain  dealer,  that  is  his  rigi 
What  he  may  lawfully  do  be  may  lawfully  announce  his  IntentioD 
doing.  Therefore,  he  may  notify  his  possible  employer  of  his  inte 
tion  not  to  work  for  any  man  using  material  of  such  dealer.  As  the 
are  acts  all  within  his  right  and  lawful,  he  may  combine  with  othe 
to  do  them,  and  such  combination,  being  only  to  do  lawful  acts  is  n 
a  conspiracy  and  is  not  action&ble." 

But  all  such  arguments  assume  two  fallacious  propositions: 

1.    That  no  act  generally  lawful,  can  become  unlawful  or  actiocab 
by  reason  of  the  motive  or  intent  with  which  it  is  done. 
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II.  That  which  is  actionable  when  done  by  one  person  cannot  be 
actionable  or  unlawful  when  done  by  a  combination  of  persons. 

"Generally  speaking,  if,  in  the  exercise  of  such  a  right  by  one, 
another  suffers  a  loks,  he  has  no  ground  of  action.  Thus,  if  two  mer- 
chants are  in  the  s:  .ne  business  in  the  same  place  and  the  business  of 
the  one  is  injured  by  the  competition,  the  loss  is  caused  by  the  other's 
pursuing  his  lawful  right  to  carry  on  business  as  seems  best  to  him: 
In  this  legitimate  clash  of  common  rights,  the  loss  which  is  suffered, 
is  damnum  absque  injuria.     •     •     • 

"But  on  this  ground  of  common  rights  where  everyone  is  lawfully 
straggling  for  the  mastery,  and  where  losses  suffered  must  be  borne, 
there  are  losses  wilfully  caused  to  one  by  another  in  the  exercise  of 
what  otherwise  would  be  a  lawful  right,  from  simple  motives  of 
malice.     •     •     • 

"In  the  exercise  of  common  rights,  like  the  pursuits  of  a  business,  or  a 
trade,  which  result  in  a  mutual  interference  and  loss,  such  loss  is  a  legal 
injury  or  not,  according  to  the  intent  with  which  it  has  been  caused  and 
the  presence  or  absence  of  malice  in  the  person  causing  it    •    •    •    " 

Connected  with  the  abuse  of  the  boycott  is  the  idea  of  picketing, 
and  the  law  in  the  United  States  today,  as  developed,  Is  that  only  the 
most  reasonable  and  peaceable  picketing  for  mere  purposes  of  infor- 
mation and  observation  is  lawful,  and  only  quiet  and  peaceable  per- 
suasion by  workmen  and  conducted  In  such  a  way  as  not  to  amount 
to  an  elaborate  conspiracy  to  prevent  the  employer  from  getting  help, 
but  picketing  for  the  purpose  of  interfering  with  the  employer's  trade, 
as  by  driving  away  his  customers.  Is  not  considered  lawful  under  the 
best  considered  cases,  and  they  all  proceed  upon  the  broad  basis  not 
that  the  courts  are  arrayed  against  the  laboring  men,  but  that  noble 
end  sought  to  be  obtained  by  the  union,  do  not  justify  the  means  used 
of  taking  away  the  indlviaual  freedom  of  any  American  citizen  in  his 
dealing  with  his  fellow  men,  and  only  as  the  laboring  man  realizes  that 
In  Industrial  warfare  no  more  than  In  religious  or  political  warfare  do 
good  ends  justify  bad  means,  will  these  abuses  be  eliminated.  More 
and  more  will  he  obtain  the  fullest  and  finest  encouragement  from 
his  American  brethren  by  not  obtaining  their  encouragement  and  sup- 
port through  a  compulsion  brought  about  by  a  fear  of  destruction  of 
business.  By  quiet  personal  work,  by  conservative  educational  pro- 
cesses, will  the  laboring  man  obtain  results  from  the  American  public 
rather  than  through  the  abuses  of  the  sympathetic  strike  and  boycott 
and  picketing.  And,  oh,  if  they  could  be  made  to  realize  that  their 
special  interest  must  not  be  considered  when  the  interest  of  the  public 
as  a  whole  is  at  stake. 
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THE  ABUSE  OF  THE  WALKING  DELEGATE. 

The  bugaboo  of  the  walking  delegate  is  regarded  as  a  great  abuse, 
but  is  sound  in  principle. 

Those  who  furnish  capital  place  its  management  in  the  hands  of  a 
few,  those  who  furnish  labor  do  so  through  a  far  less  extent-  If  an 
indiscreet  choice  is  made  by  either  party  the  result  may  prove  disas- 
trous, and  a  change  should  be  made  as  soon  as  possible.  What  Prof. 
Trant  says  of  a  stride  is  true  of  most  affairs  of  trades  unions.  "The 
idea  that  a  strike  depends  upon  the  ipse  dixit  of  a  paid  agitator,  and 
that  if  the  men  were  to  vote  by  ballo^  on  the  question,  they  would  never 
consent  to  a  strike,  is  conceived  by  those  only  who  do  not  know  what 
a  trade  union  is.  In  most  cases  a  strike  is  the  result  of  action  taken 
by  the  men  themselves  in  each  district,  the  executive  having  more 
power  to  prevent  a  strike  than  to  initiate  one."  And  what  Prof.  Kauf- 
mann  says  is  as  true  of  this  country  as  E«ngland:  "I  have  given  the 
subject  a  great  deal  of  attention,  and  feel  convinced  that  where  the 
employers  have  right  on  their  side,  in  the  large  majority  of  cases,  the 
so-called  demagogues  or  professional  agitators  have  little  power  in 
provoking  a  quarrel  about  the  raising  or  reduction  of  wages." 

Prof.  Ely  says: 

"Some  people  seem  to  believe  that  laborers  work  peacefully  and 
contentedly  until  a  mischievous  agitator  comes  along  and  stirs  them 
up,  and  creates  unreasonable  dissatisfaction.    All  this  is  pure  fiction. " 

I  realize  that  the  power  of  the  walking  delegate,  or  the  business 
agent,  as  he  is  legitimately  called,  ought  to  be  curtailed,  and  that  from 
him  grave  abuses  have  arisen  in  large  cities.  Mr.  Sayard,  of  Boston, 
says  he  no  longer  opposes  the  walking  delegate.  He  says  he  is 
necessary  to  the  best  work  of  the  union.  I  believe  that  under  him  grave 
abuses  have  arisen,  but  I  believe  the  principle  is  right,  namely,  placing 
responsibility  in  the  hands  of  a  few,  in  that  it  develops  individuality 
and  responsibility,  and  but  follows  out  the  theory  of  representative 
government  in  America,  and  representation  in  large  business  matters, 
and  is  but  incidental  rather  than  a  necessary  evil. 

In  closing  I  cannot  refrain  from  quoting  from  one  of  the  great  preach- 
ers to  arouse  our  sympathy  and  helpfulness  to  the  great  educational 
opportunity  which  we  must  bring  to  this  great  cause  as  professional 
men. 

"When  we  remember  the  history  of  the  Christian  Church,  tne  history 
of  humanity,  and  by  what  terrific  throes  good  evolves  itself  out  of  and 
through  evil,  we  must  not  be  too  hard  upon  workingmen.  Are  we  per- 
fect? Do  we  commit  no  blunders?  Are  we  never  carried  away  by  pas- 
sion? Are  we  always  able  to  balance  with  perfect  accuracy  the 
conflicting  interests  of  ourselves  and  our  fellows?    •     •     •     Remember 
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how  labor  has  been  oppressed.  Remember  that  in  the  early  days  of 
the  modem  industrial  revolution,  labor  was  being  reduced  to  slavery. 
Remember  that  these  modem  labor  organizations,  made  necessary  by 
bad  conditions,  and  made  possible  by  the  very  causes  which,  unhindered, 
made  the  conditions  bad,  were  repressed  with  passionate  violence 
and  obstructed  by  malignant  watchfulness.  And  then,  with  all  the 
facts  in  mind,  ask  yourselves  whether  it  is  wonderful  that  there  have 
been  mistaJces,  mischief,  crimes,  much  folly  in  principle,  and  much 
wrong  in  fact.  Is  not  the  wonder  rather  that  there  have  not  been  many 
more  of  these  characteristics  which  arouse  our  complaints  " 

Only  as  we  bring  to  the  aiscussion  of  this  great  class  movement  our 
best  brain  and  heart  power,  and  study  the  best  books  and  periodicals 
by  the  best  men  on  each  side  of  the  controversy,  and  meet  in  sym- 
pathetic association  the  best  men  on  each  side  of  the  controversy,  shall 
we  be  able  to  realize  that  love  and  not  vengeance  is  the  key  note  of 
the  highest  civilization;  violence  and  vituperation  never  settle  any 
question,  and  no  question  is  settled  until  it  is  settled  right,  and  we 
must  never  cease  as  a  profession  to  place  our  industrial  institutions 
on  the  rock  foundation  of  righteousness;  then,  but  not  till  then,  will 
our  profession,  which  has  stood  in  the  foreground  of  developing  religi- 
ous and  political  liberty,  become  the  sympathizers,  peace-makers  and 
helpers  in  this  great  struggle  of  the  labor  union  toward  industrial 
freedom. 
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By  Thomas  Burke,  Seattle. 


Mr.  President,  and  Gentlemen  of  the  State  Bar  Association: 

I  am  called  upon  today  to  perform  a  duty  of  mingled  sadness  and 
pleasure.  Of  sadness  when  I  recall  that  the  one  who  is  at  this  moment 
in  all  our  thoughts  was  but  yesterday,  as  it  were,  in  the  full  flush  of 
manhood,  In  the  full  maturity  of  all  his  powers,  and  that  today  he 
has  disappeared  from  our  view  forever;  of  pleasure  when  I  consider 
the  clear  and  honorable  record  both  in  private  and  public  life  which 
he  has  left  behind  him  as  an  imperishable  heritage  to  his  family  and  to 
the  state. 

John  B.  Allen  was  bom  on  the  18th  day  of  May,  184b,  near  the  vil- 
lage of  Crawfordsville,  Indiana.  He  was  the  son  of  Joseph  Shepard 
and  Hannah  (Beard)  Allen,  and  was  the  eldest  of  a  family  of  seven 
children.  His  father  was  a  physician  and  surgeon  of  reputation,  prac- 
ticing his  profession  in  Crawfordsville  and  the  surrounding  country. 
But,  sixty  years  ago,  the  physician  or  the  lawyer  in  a  country  village 
in  one  of  the  far  western  states,  such  as  Indiana  was  then,  usually 
found  it  necessary  to  eke  out  the  frugal  income  derived  from  the  prac- 
tice of  his  profession  by  farming.  Dr.  Allen  followed  this  prudent 
custom,  buying  a  farm  within  a  mile  and  a  half  of  the  village  of 
Crawfordsville,  upon  which  he  made  his  home,  and  where  his  chUdren 
were  born  and  reared. 

In  1852,  when  John  B.  Allen  was  seven  years  of  age,  his  father  was 
seized  with  the  California  gold  fever  and  hurried  away  to  the  distant 
Pacific  slope  with  that  eager,  enthusiastic  throng  wno  sought  "treaa- 
ures  at  the  feet  of  inaccessible  mountains  and  along  those  streams 
whose  foam  is  amber  and  their  gravel  gold."  He  remained  in  Califor. 
nia  for  a  year.  In  the  absence  of  the  father  the  boy  of  seven,  being 
the  oldest  of  the  family  of  children,  soon  became  the  chief  dependence 
of  his  mother,  doing  the  chores,  running  errands  and  helping  to  take 
care  of  the  other  children.  When  it  became  time  to  hear  from  the 
husband  and  father  in  California  the  boy  was  sent  every  week  to  the 
postofflce  for  the  expected  letter  which  never  came;  for  so  imperfect 
were  the  mall  facilities  in  those  days  between  the  Pacific  coast  and 
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the  states  east  of  the  Rocky  Mountains  that,  although  Dr.  Allen  mailed 
a  letter  home  every  week,  not  one  was  ever  received.  At  the  end  of  a 
year  the  father  returned  without  the  fortune  he  had  sought  and  hoped 
for,  and  resumed  the  practice  of  his  profession.  After  so  long  an 
absence  and  with  a  growing  family  it  became  more  necessary  than 
ever  to  add  to  the  small  income  derived  from  a  country  practice 
whatever  could  be  made  by  running  the  little  farm.  In  those  days,  at 
least,  there  were  no  idlers  among  young  or  old  on  American  farms, 
and  the  Allen  farm  proved  no  exception  to  the  rule.  In  winter  the 
wood  chopped  by  the  hired  man  at  odd  times  during  the  year  was 
hauled  to  town  for  sale  by  the  boy  of  eleven;  and  in  the  summer 
vacations  he  took  the  place  of  a  man  in  the  field,  plowing  corn,  culti- 
vating, harrowing  and  doing  other  similar  work. 

In  the  meanwhile  his  education  was  going  on  at  the  public  school 
of  the  village,  and  afterwards  at  Wabash  College,  where  he  studied- 
for  a  time.    When  the  civil  war  broke  out  the  father  joined  the  army 
of  the  Union,  enlisting  as  a  physician  and  surgeon  in  the  10th  Indiana 
Volunteers,  later  on  becoming  acting  brigade  surgeon  in  Gen.  Thomas' 
division.    The  boy,  although  but  sixteen,  felt  the  same  patriotic  im- 
pulse that  moved  his  father  to  Join  the  great  army  for  the  preservation 
of  the  Union ;  for,  although  but  a  boy  in  years,  he  was  a  man  in  mind 
and  thought.    But  it  was  out  of  the  question  for  both  father  and  son 
to  leave  the  wife  and  mother  with  a  large  family  of  small  children  to 
care  for,  so  the  boy  had  to  remain.     Once  more  this  eldest  son  be- 
came the  chief  dependence  of  the  mother,  managing  and  working  the 
farm  and  assisting  in  the  care  and  education  of  the  younger  children. 
In  1864,  at  a  time  of  great  doubt  and  despondency  throughout  the 
country,  when  the  waste  of  blood  and  treasure  had  reached  appalling 
proportions,  and  when  even  brave  men  in  the  north  had  begun  to 
despair  of  the  Republic,  young  Allen  felt  that  it  was  his  duty  at  any 
sacrifice  to  respond  to  the  President's  call  for  additional  volunteers, 
and  against   the  judgment  of  father   and   mother   who   feared   that 
weakened,  as  he  was,  by  a  severe  and  prolonged  attack  of  pneumonia 
from  which  he  had  not  fully  recovered,  he  would  be  unable  to  stand 
the  strain  and  hardships  of  army  life,  he  enlisted  in  the  136th  Indiana 
Volunteers.     In  the  army  as  afterward  in  civil  life  every  duty  was 
faithfully  and  intelligently  performed.     He  shunned  no  danger  and 
shrank  from  no  sacrifice.     At  the  conclusion  of  his  service  in  the 
army  he  received  an  honorable  discharge  and  returned  to  his  home 
at  Crawfordsville. 

In  1865,  after  the  close  of  the  war^  Dr.  Allen  removed  with  his 
family  to  Rochester,  Minnesota.  There  John  B.  Allen  began  the  study 
of  law  under  Mr.  Charles  C.  Wilson,  an  eminent  lawyer  of  that  day. 
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Later  on  in  the  prosecution  of  his  law  studies  he  attended  a  course  < 
lectures  at  the  University  of  Michigan.  In  1868  he  was  admitted  to  tl 
bar  of  the  state  of  Minnesota,  and  within  six  months  thereafter  wi 
elected  city  attorney  pf  the  city  of  Rochester.  Two  years  later,  1 
1870,  he  turned  his  face  toward  the  Pacific  coast  and  came  to  Was! 
Ington  Territory,  settling  first  at  Olympla,  the  capital. 

In  1870  Washington  Territory  had  a  population  of  about  twenty-foi 
thousand.  In  spite  of  great  natural  advantages  the  growth  of  tl 
territory  during  the  succeeding  ten  years  was  not  very  rapid.  Bi 
this  is  not  to  be  wondered  at  when  one  considers  that  thirty  years  ac 
it  was  a  more  expensive  and  wearisome  journey  to  go,  for  example,  froi 
New  York,  Boston  or  Chicago  to  Olympla,  Seattle  or  Port  Townsen 
than  it  is  today  to  go  from  anywhere  east  of  the  Mississippi  Riv< 
to  Juneau,  Sitka  or  Skagway.  The  real  character  and  resources  < 
the  territory  were  then  but  little  known,  and  this,  added  to  the  lac 
of  transportation  facilities  within  the  territory  and  between  it  ai 
the  east,  greatly  retarded  its  development.  The  principal  industj 
of  the  country  was  lumbering.  The  lumber  was  shipped  to  all  par 
of  the  world  in  sailing  vessels.  As  the  business  grew  and  prospere 
the  sailing  fleet  coming  to  Puget  Sound  for  cargoes,  not  only  of  lumbt 
but  of  coal  which  had  then  begun  to  be  mined  here,  naturally  increase 
until  our  shipping  interests  by  water  became  of  considerable  volum 
often  giving  rise  to  important  controversies  that  had  to  be  settled  i 
the  courts  of  admiralty. 

It  was  to  this  then  remote  and  sparsely  settled  country  that  Jot 
B.  Allen  came  in  1870  "to  seek  fame  and  fortune."  He  was  admirabl 
fitted  by  nature,  training  and  experience  to  play  a  conspicuous  part  J 
a  new  and  progressive  community  such  as  Washington  Territory  the 
was.  Bom  in  the  west,  reared  and  educated  in  the  west,  he  understoc 
the  ways  of  western  life  and  of  western  men,  sympathized  with  the 
trials  and  privations  and  shared  their  hopes  and  ambitions  for  tl 
future  commonwealth.  To  the  young  man  of  twenty-five,  with  loft 
ideals  and  generous  ambitions,  the  thought  of  taking  part  in  layix 
the  foundations  and  in  rearing  the  superstructure  of  a  new  sta: 
appeals  with  irresistible  power.  To  him  it  is  a  continual  inspiratio: 
And  so  it  was. to  John  B.  Allen.  But,  practical  man  that  he  was,  1 
did  not  neglect  for  these  larger  ambitions,  for  this  more  captlvatii 
prospect,  the  immediate  and  pressing  duty  of  qualifying  himself  j 
his  new  home  to  take  an  honorable  position  in  his  chosen  professic 
of  the  law.  He  opened  a  small,  unpretentious  law  ofllce  In  Olympi 
For  a  beginner  he  had  a  fairly  good  law  library;  but  in  all  oth< 
respects  his  office  was  furnished  scantily  enough.  He  was  now  read 
and  waiting  for  clients,  and  he  was  not  obliged  to  wait  long.     TT: 
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pioneers,  taught  in  the  best  school  in  the  world,  the  school  of  experi- 
ence (and  in  their  case  a  varied  and  trying  experience),  were  nearly 
always  good  judges  of  human  nature;  and  it  did  not  take  them  long 
to  make  up  their  minds  that  young  Allen  was  made  of  the  right  stuff 
and  that  there  was  in  him  the  making  of  a  good  lawyer.  And  so 
clients  soon  began  to  call  upon  him.  Having  a  natural  aptitude  for 
the  law,  he  handled  his  cases  in  court  from  the  very  first  with  a  Judg- 
ment and  self  possession  that  usually  comes  to  one  only  after  long 
years  of  practice.  The  bar  of  the  territory  in  those  days  was  a  strong 
one.  Allen  in  the  early  years  of  his  practice  had  to  face  able  and 
brilliant  men — men  like  Garfield,  Judge  Slrong,  Judge  McFadden, 
Judge  Wyche  and  others  of  equal  reputation  and  standing;  but  it  is 
quite  within  the  record  to  say  that  almost  from  the  first  case  he  tried 
John  B.  Allen  proved  himself  a  match  for  the  oldest  and  ablest  lawyers 
amongst  them.  His  legal  education  was  thorough.  While  he  was  not 
a  man  of  many  books,  the  great  ones,  the  masters  in  the  law,  he  knew 
well.  His  Blackstone  and  his  Kent,  his  Story  and  his  Greenleaf,  in 
those  days  were  his  familiar  and  constant  companions.  As  a  result  his 
mind  was  richly  stored  with  the  great  underlying  principles  and 
reasoning  of  the  law.  While  his  adversary  was  hunting  up,  and  relying 
upon,  cases  bearing  more  or  less  upon  the  one  at  bar,  he  was  ready 
with  the  principle  that  ruled  the  case  and  applied  the  principle  with 
a  reasoning  so  clear  and  so  cogent  that  he  seldom  failed  to  carry 
court  and  jury  with  him. 

Five  years  after  his  arrival  in  Olympla,  that  is,  in  1876,  we  find  him 
in  the  midst  of  a  successful  practice,  with  a  steadily  increasing  reputa- 
tion as  a  lawyer  and  in  the  enjoyment  of  the  respect,  confidence  and 
esteem    of   the  entire  community.     Therefore   the  people   were   not 
surprised  when  it  was  announced  that  President  Grant  had  appointed 
John  B.  Allen  United  States  District  Attorney  for  the  Territory  of 
Washington.     The  appointment  met  with  the  immediate  and  warm 
approval  of  the  bench,  the  bar  and  the  people  of  the  territory.    This 
office,  which  was  directly  in  the  line  of  his  profession,  gave  him  under 
existing:  conditions  in  the  territory  an  unequalled  opportunity  for  pro- 
fessional advancement,  which  he  was  quick  to  perceive  and  prompt 
to  improTe.    The  field  of  his  professional  activity  was  at  once  greatly 
enlaz^ed,   his  acquaintance  more  widely   extended,  and   his   general 
practice  very  much  increased.     The  territory  was  then  divided  into 
three  jadlcial  districts,  but  the  United  States  Ck>urts  exercising  juris- 
diction in  all  United  States  cases  were  held  in  all  the  principal  towns 
from  Olympia  to  Walla  Walla  and  from  Port  Townsend  to  Colville. 
Whenever  a  case  in  which  the  United  States  was  a  party  was  before 
any  of  these  courts,  the  district  attorney  was  expected  to  be  there  to 
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attend  to  it.  Hence  It  came  to  pass  that  John  B.  Allen  was  in  attei 
ance,  from  time  to  time,  upon  every  court  in  tue  territory.  He  ve 
soon  made  himself  familiar  with  the  business  and  duties  oi  the  oA 
which  he  handled  and  dispatched  with  the  ease  and  ability  of 
veteran  lawyer.  No  district  attorney  In  any  part  of  the  country  ev 
brought  to  the  discharge  of  the  duties  of  that  office  a  higher  or  mo 
conscientious  regard  for  the  interests  of  the  government  or  a  mc 
scrupulous  respect  for  the  rights  of  others.  He  made  an  ideal  dlstri 
attorney — ^a  prosecutor  whose  ability,  learning  and  skill  left  no  loc 
hole  for  the  escape  of  the  guilty,  while  the  really  innocent,  thoui 
apparent  transgressor,  had  nothing  to  fear.  He  held  the  office 
United  States  District  Attorney  for  ten  years,  having  been  reappoint 
by  President  Hayes  and  again  by  President  Arthur.  The  record 
those  ten  years  affords  incontestlble  proof  of  his  ability  as  a  lawy 
and  of  his  high  character  as  an  official.  Outside  of  his  official  duti< 
by  no  means  light,  he  found  time  to  carry  on  a  large  miscellaneo 
law  practice.  Wherever  he  attended  court  he  was  sure  to  be  retain 
on  one  side  or  the  other  of  nearly  every  important  casa  T 
court  practice  in  those  days  was  very  different  from  what  it  is  no 
The  judges  traveled  the  circuit  as  they  did  in  the  earlier  days 
the  middle  west,  the  same  judge  holding  court  at  many  diflerc 
places  in  his  district.  The  session  of  court  usually  lastea  from  thi 
or  four  days  to  three  or  four  weeks.  As  a  general  thing,  the  issi] 
were  made  up  and  the  cases  tried  at  the  same  term  of  court.  Wh 
the  court  convened  the  docket  usually  showed  a  number  of  motio 
and  demurrers  pending  against  complaints  or  answers.  These  w( 
first  taken  up  and  disposed  of,  and  amended  complaints  or  answi 
had  to  be  drawn  over  night  by  the  lawyer  with  pen  in  hand,  for  th< 
were  no  stenographers  or  typewriters  in  those  days.  The  cases  w< 
then  Immediately  brought  on  for  trial  and  the  lawyers  had  to  be  rea< 
There  was  no  time  for  deliberate  consideration.  There  were  but  f 
books  to  consult  and  but  litUe  time  to  consult  them.  And  yet  t 
was,  in  some  respects,  an  admirable  training  school  for  the  yow 
lawyer.  For,  if  it  did  not  tend  to  make  a  deep  lawyer,  it  certainly  ^ 
calculated  to  make  a  ready  one.  It  Uught  the  young  lawyer  as 
ordinary  school  or  law  practice  could  do  the  importance  of  bel 
thoroughly  grounded  in  the  fundamental  principles  and  learning  of  : 
profession,  so  tiiat  whatever  unexpected  turn  in  the  law  his  case  mij 
take  he  would  be  prepared  with  some  ruling  principle  to  meet 
Helpless  Indeed  was  tiie  lawyer  who  In  Uiose  days  was  hurried  i 
the  trial  of  his  case  without  adequate  time  for  preparation  and  ^ 
had  not  in  his  earlier  years  laid  up  a  good  store  of  legal  teaming 
draw  from  in  such  an  emergency.    Few  men  were  ever  better  lit 
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b7  temperament,  education  and  training  for  such  a  field  than  John  B. 

Allen,  and  nerer  did  a  man's  early  and  diligent  study  of  the  law  stand 

him  in  greater  stead  than  Allen's  under  these  new  conditions.     He 

had  the  requisite  learning,  the  necessary  industry,  and  natural  abilities 

of  a   high  order,  and   all  at  instant  command.     His  readiness   and 

versatility  in  the  court  room  were  the  admiration  and  despair  of  his 

brethren  at  the  bar.    I  have  known  him,  at  a  single  session  of  court 

lasting  not  more  than  a  week  or  ten  days,  to  be  called  in,  without  any 

previous  preparation,  to  the  trial  of  a  criminal  case,  a  civil  case  before 

a  jury,  an  equity  case  and  an  admiralty  case.    And  he  handled  each 

case  as  if  he  had  always  made  a  specialty  of  that  department  of  the 

law,  discussing  the  questions  of  law  and  practice  as  they  arose  in  the 

course  of  the  trial  with  a  familiar  knowledge  of  the  law  applicable  to 

the  case,  a  wealth  of  illustration  and  a  persuasive  lorce  of  reasoning 

that  captivated  court  and  jury  alike.    We  have  had,  no  doubt,  at  the 

Washington  bar  more  eloquent  and  more  widely  read  lawyers  than 

John  B.  Allen,  but  in  the  art  of  persuading  juries  and  convincing  courts 

I  have  never  known  his  superior  in  the  territory  or  state.    He  belonged 

to  the  class  of  lawyers  of  which  Jeremiah  Mason  was  the  supreme 

type.     In  his  arguments  to  juries  he  never,  or  very  rarely,  sought  to 

win  them  by  appealing  to  their  emotions.    His  manner,  generally,  was 

more   correctly   described   by   the  invitation,   ''Come,   let  us   reason 

together."    And  then  his  reasoning  was  so  clear  and  so  plain,  so  full 

of  sound  common  sense,  and  enforced  now  and  then  with  such  apt 

illustrations  from  the  daily  experience  of  men,  that  every  juryman 

could  see  and  feel  the  justice  and  the  reasonableness  of  the  lawyer's 

cause.    His  choicest  intellectual  gift  was  wisdom,  which  he  possessed 

to  an  unusual  degree.    A  man  may  have  knowledge  and  learning,  he 

may  be  gifted  and  brilliant,  and  yet  he  may  not  have  wisaom,  without 

which  he  is  like  a  mariner  at  sea  without  a  compass.    Allen  possessed 

this  crowning  quality  in  generous  measure,  and  it  largely  led  people 

in  every  walk  of  life  who  knew  him  to  turn  to  him  in  times  of  doubt 

and  difficulty  for  advice  and  counsel,  and  he  never  failed  them. 

Mr.  Allen  was  an  ardent  republican  in  politics:  and,  while  never 
unmindful  of  the  fact  that  the  law  is  a  jealous  mistress,  he  always 
found  time  to  answer  a  call  for  help  from  his  party,  and  there  was  not 
a  political  campaign  in  the  territory  or  state  during  his  lifetime  in 
which  he  was  not  found  earnestly  and  ably  contending  for  the  success 
of  the  republican  party.  For  more  than  twenty  years  prior  to  1884 
the  territory,  with  out  a  single  exception,  had  gone  republican;  but  in 
the  latter  year  the  democratic  party,  led  by  a  brilliant  and  eloquent 
young  lawyer,  Hon.  Charles  S.  Voorhees,  swept  the  territory,  electing 
Mr.  Voorhees  delegate  in  congress.     This  democratic  victory  was  re- 
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peated  in  1886.  By  this  time  the  republicans  of  the  territary  hi 
awakened  to  the  fact  that,  if  they  were  to  regain  their  lost  groan 
the  party  must  turn  for  leadership  to  its  ablest  man.  As  the  time  f 
holding  the  territorial  convention  of  1888  approached,  the  peop 
plainly  indicated  their  opinion  as  to  the  one  who  should  lead  tl 
party  in  the  coming  contest  That  man  was  John  B.  Allen.  Accor 
ingly,  in  obedience  to  the  strong  demand  of  the  republicans  througho 
the  territory,  he  was  nominated  for  congress  by  the  republican  conve 
tlon  which  was  held  in  the  autumn  of  that  year.  The  campaign  whi< 
he  made  in  the  fall  of  1888  was  a  brilliant  and  decisive  one,  resultii 
in  the  triumph  of  the  republicans  and  his  own  election  by  a  Ian 
majority.  But  he  never  took  his  seat  in  the  house  of  representative 
for,  before  the  assembling  of  the  congress  to  which  he  was  elects 
the  Territory  of  Washington  became  a  state.  His  position,  howeve 
as  the  successful  representative  of  his  party  in  the  congressional  ele 
tion  made  him  a  logical  candidate  of  the  republicans  for  one  of  tl 
senatorshlps  from  the  new  state.  And  his  party  being  again  successf 
in  the  election  held  under  the  new  state  constitution,  he  was,  wii 
but  little  opposition,  elected  the  first  senator  from  the  State  of  Was 
ington.  His  term  was  for  four  years,  a  period  not  long  enough,  i 
matter  what  a  man's  talents  may  be,  to  impress  himflelf  strongly  up< 
the  country.  Yet  in  his  case  it  was  long  enough  to  enable  his  fello 
senators  to  take  an  approximate  measure  of  the  mental  and  mor 
stature  of  the  man.  It  was  soon  perceived  that  his  certificate 
election  was  not  the  only  evidence  which  he  possessed  of  his  qualific 
tions  for  the  high  office  of  senator.  He  had  been  a  successful  lawy 
under  conditions  that  were  well  calculated  to  test  the  strength  ai 
quality  of  the  mental  and  moral  fiber  of  the  man,  and  he  had  prov< 
himself  equal  to  every  ordeal.  To  the  Instruction  of  the  schools  1 
added  a  rich  and  varied  experience  of  life  in  a  new  community  who 
national  feeling  had  been  quickened  and  intensified  by  its  narrow  € 
cape  from  being  transferred  to  a  foreign  flag.  His  habits  of  readic 
study  and  reflection  had  well  fitted  him  to  take  a  helpful  and  promlne 
part  in  the  consideration  and  discussion  of  questions  of  national  ii 
portance. 

A  single  occasion  in  the  senate  while  he  was  a  member  will  serve 
illustrate  his  readiness  in  debate,  his  ability  when  suddenly  called  up* 
to  present  in  a  convincing  manner  the  side  of  any  question  which  1 
espoused,  and  the  Influence  which  he  had  already  acquired  in  that  ba 
with  men  of  both  parties.  The  committee  on  naval  appropriaUons  hi 
inserted  a  provision  for  |25,000  in  the  naval  appropriation  bill  fbr  t 
purchase  of  a  site  for  a  dry  dock  at  Port  Orchard.    The  measure  was 
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due  course  reported  to  the  senate,  and  one  day,  while  Mr.  Allen  was  at 
luncheon,  it  was  called  up  for  consideration.  As  he  returned  to  the 
senate  chamber,  the  bill  was  being  read  and  considered  item  by  item. 
When  the  item  for  the  appropriation  for  a  dry  dock  at  Port  Orchard 
was  reached,  Mr.  Allen  was  greatly  astonished  to  find  that  the  pro- 
vision agreed  upon  by  the  committee  had  been  changed  so  as  to  appro- 
priate $25,000  for  a  dry  dock  on  the  Pacific  Coast  at  some  point 
to  be  selected  by  the  secretary  of  the  navy.  Now  it  should  be  borne 
in  noind  that  the  selection  of  the  site  had  alrady  been  made  by  two 
commissions  appointed  by  the  president  under  congressional  authority. 
One  of  these  commissions  was  composed  of  three  naval  officers  of  dis- 
tinction; the  other  of  two  eminent  civilians,  a  skilled  and  experienced 
army  engineer  and  two  distinguished  officers  of  the  navy.  Both  com- 
missions, after  a  careful  and  thorough  examination  of  the  waters  of 
Oregon  and  Washington,  had  pronounced  unqualifiedly  in  favor  of 
Port  Orchard  as  incomparably  the  best  site  for  a  dry  dock  and  navy 
yard  to  be  found  on  the  Paclnc  Coast.  Here  was  an  attempt  to  undo  all 
that  had  already  been  done  by  those  two  commissions.  Allen  arose  and 
moved  an  amendment  fixing  the  site  of  the  dry  dock  at  Port  Orchard. 
This  precipitated  a  debate  that  lasted  for  two  days.  The  Oregon 
senators,  Mitchell  and  Dolph,  able  and  experienced  men  with  the 
advantage  of  long  service  in  the  senate,  were  against  it  and  so  were 
the  two  senators  from  California  Many  eastern  senators  having  at 
that  time  no  appreciation  of  the  importance  of  Puget  Sound,  and  being 
desirous  of  keeping  all  such  appropriations  for  yards  in  their  own 
states,  united  with  the  Oregon  and  California  senators  in  opposing  the 
appropriation  for  Port  Orchard.  Allen's  amendment  was  fought  with 
great  ability  by  these  senators,  every  resource  at  their  command 
being  brought  to  bear  to  compass  its  defeat  But  in  that  distinguished 
body,  as  elsewhere,  Allen  proved  equal  to  the  occasion.  He  knew  his 
subject  thoroughly.  He  was  ready  with  a  conclusive  answer  to  every 
objection  raised  to  his  amendment  and  in  an  argument  remarkable  for 
its  thorough  grasp  of  every  detail  of  the  subject,  its  clear  and  accurate 
information  and  sound  reasoning,  he  carried  a  majority  of  the  senate, 
though  not  of  his  party,  with  him  and  the  amendment  prevailed.  It 
was  a  notable  victory  to  be  won  by  a  new  man  in  the  senate  over 
veteran  leaders  of  that  body,  and  It  was  a  service  of  incalculable  value 
that  he  rendered  that  day  to  his  state  and  to  the  country,  for  now  every- 
one can  see  that  the  Puget  Sound  Navy  Yard  located  at  Port  Orchard 
is  destined  in  the  near  future  to  become  one  of  tne  most  important 
navy  yards  of  the  United  States  and  one  or  the  greatest  in  the  world. 
It  is  not,  therefore,  to  be  wondered  at  that  in  the  short  space  of  four 
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years'  service  in  the  senate  of  the  United  States,  this  new  man  fro 
the  northwest  had  won  the  respect,  esteem  and  confidence  of  the  lea 
ing  men  of  that  distinguished  body". 

In  the  fail  elections  of  1892  the  republicans  in  the  State  of  Wa£ 
ington  were  again  successful.  Out  of  a  legislature  composed  of  oi 
hundred  and  twelve  members  they  elected  seventy-five.  Senat 
Allen's  term  as  senator  would  expire  on  March  8,  1893.  He  was 
candidate  for  reelection.  His  popularity  throughout  the  state  was 
great  as  ever.  By  his  service  in  the  senate  he  had  not  only  maintaini 
but  had  greatly  Increased  his  reputation  with  men  of  all  parties.  That  ] 
was  the  choice  of  an  overwhelming  majority  of  the  voters  of  his  o^ 
party  for  senator  was  never  denied  by  anyone.  Of  the  republici 
members  of  the  legislature  of  1893  fifty-three  were  for  him  from  fii 
to  last.  If  a  republican  caucus  had  been  held,  his  nomination  wi 
certain.  But  the  minority  refused  to  go  into  caucus  and  none  w; 
held.  The  struggle  for  the  election  of  a  senator  continued  througho 
the  session,  but  there  was  no  election.  At  one  time  Senator  Allen  hi 
fifty-four  republican  votes,  within  three  votes  of  the  number  requlr 
for  an  election.  When  it  became  apparent  to  him  that  he  could  n 
be  elected,  he  went  to  his  supporters  and,  after  thanking  them  f 
their  loyal  support,  pointed  out  to  them  that  the  interests  of  the  part 
of  the  state  and  of  the  country  were  concerned  in  the  election  of 
senator;  that  the  public  interest  in  this  case,  as  in  all  others,  was  to  I 
put  before  that  of  any  individual  citizen,  and  he  therefore  asked  the 
to  find  some  other  fit  republican  that  they  could  all  unite  upon  ai 
elect  him  senator.  This  was  perfectly  characteristic  of  John  B.  Alle 
It  was  what  those  who  knew  him  best  would  expect  of  him.  With  hi 
the  interests  of  his  party,  the  interests  of  the  public,  were  alwa 
first — his  own,  second.  His  followers,  believing  that  it  would  1 
better  to  fail  in  the  election  of  a  senator  than  to  abandon  tl 
acknowledged  choice  of  a  majority  of  the  republican  members  of  t] 
legislature  and  of  the  voters  of  the  republican  party  throughout  t] 
state,  refused  to  turn  from  him  to  anyone  else  and,  as  I  have  saJ 
there  was  no  election.  Thus  it  came  to  pass  that  this  public  servai 
of  unquestioned  fitness  for  this  post,  of  acknowledged  ability, 
stainless  public  record  and  of  blameless  life  and  character,  the  cle 
choice  of  a  majority  of  the  people  of  the  state,  was  defeated,  the  w 
of  the  people  ignored  and  overthrown,  and  the  state  itself  deprive 
for  two  years  of  its  rightful  representation  in  the  senate  of  the  Unlt< 
States. 

Mr.  Allen  was  by  birth  and  by  inheritance  an  American  with  the  tr 
American's  love  of  law  and  order.  By  precept  and  by  example  1 
inculcated  the  lesson  that  there  is  no  true  liberty  in  the  world  b 
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that  which  Is  regulated  by  law.  Unless  men  in  their  collective 
capacity  have  sufficient  self  control  In  moments  of  passion  and  excite- 
ment to  resist  the  savage  impulse  to  take  the  law  Into  their  own  hands, 
there  can  be  no  such  thing  as  free  government.  Respect,  reverence 
for  tlie  law  in  this  free  country  was  with  him  not  merely  a  principle — 
it  was  an  instinct,  a  passion.  He  was  fond  of  quoting  Lord  Chatham's 
famous  declaration,  "Where  law  ends,  tyranny  begins."  He  had  a 
clearer  vision  than  most  men  of  the  dangerous  consequences  to  our 
national  character  of  the  present  alarming  tendency  (now  becoming 
almost  chronic  in  some  parts  of  the  country)  to  resort  to  mob  law 
under  the  sense  of  indignation  and  outrage  produced  by  the  commis- 
sion of  some  shocking  crime.  Members  of  our.  profession  especially 
owe  it  as  a  great  duty  to  the  state  to  exert  all  their  influence,  in  season 
and  out  of  season,  against  this  greatest  peril  to  our  institutions — the 
tyranny  of  the  mob.  In  a  letter  to  Voltaire,  Frederick  the  Great  once 
wrote:  "E>rery  man  has  in  him  a  ferocious  beast;  few  know  how  to 
chain  him;  the  majority  let  him  loose,  when  fear  of  the  law  does  not 
restrain  them."  There  never  yet  was  a  mob  in  any  age  or  in  any 
country  that  did  not  furnish  an  absolute  demonstration  of  the  truth  of 
these  words.  In  a  free  country  where  the  people  make  their  own  laws, 
where  they  can  amend  them  or  repeal  them,  where  as  jurors  they  sit 
to  enforce  them,  where  directly  through  their  votes,  and  indirectly 
through  their  representatives,  they  select  the  judges  who  expound 
and  administer  these  laws,  there  are,  there  can  be,  no  circumstances 
that  can  justify  a  resort  to  mob  law.  Whenever  a  community  in  the 
United  States  surrenders  to  the  spirit  of  mob  law  and  suffers  the  mob 
in  its  mad  and  bloody  passion  to  trample  the  laws  of  the  state  or  the 
nation  under  foot,  that  community  thereby  confesses  its  incapacity  for 
self  government.  It  stands  condemned  before  the  world  as  a  com- 
munity unworthy  of  citizenship  in  a  free  republic.  It  stands  convicted 
of  having  violated  what  the  ancients  called  "the  conscience  of  the 
human  race."  Mob  law  and  free  government  are  incompatible.  And 
there  is  no  higher  or  more  important  duty  laid  upon  American  lawyers 
today  than  to  impress  this  truth  upon  the  people. 

In  order  to  attain  distinction  in  life  two  things  must  conspire. 
First,  there  mnist  be  the  opportunity,  and  next,  there  must  be  the 
ability  to  perceive  and  improve  it.  A  man,  for  example,  might  have 
unsurpassed  talent  for  the  law,  and  yet  if  he  dwelt  in  a  country  like 
that  ruled  by  Peter  the  Great,  where  the  only  law  was  the  ruler's  will, 
his  taJent  would  perish  with  him  unknown.  A  man  might  have  a 
genius  for  war  equal  to  that  of  Caesar  or  Napoleon,  yet  if  his  lot  were 
cast  in  a  peaceful  age  and  in  a  small,  unwarlike  country,  he  might 
never  be  heard  of  as  a  warrior.    If  the  great  war  of  the  rebellion  had 
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been  delayed  twenty-five  years,  Orant  or  Sherman  or  Sheridan  mXgb 
never  have  been  known  as  soldiers  outside  of  the  army  register.  An 
I  am  of  the  opinion  that  if  it  had  been  Allen's  fortune  to  have  live 
his  professional  life  in  New  York  City  rather  than  in  Olympia.  Wail 
Walla  or  Seattle,  he  would  have  risen  to  a  place  in  the  front  rank  o 
the  ablest  lawyers  in  the  country.  He  had  the  ability,  and  only  wante 
the  opportunity  which  the  larger  field  in  the  east  would  have  aitorde< 
him. 

Mr.  Allen  had  a  kind  and  sympathetic  nature.  He  had  both  wit  ani 
humor,  which  he  used  with  telling  effect  at  the  bar  and  in  his  politica 
contests.  But  he  never  used  either  to  inflict  a  wound  even  on  hi 
bitterest  adversary.    He  was  indeed  one 

"Whose  wit  in  the  combat,  as  gentle  as  bright, 
Ne'er  carried  a  heart-stain  away  on  its  blade." 
He  was  especially  kind  and  considerate  to  young  men,  as  score 
throughout  the  state  today  will  testify. 

His  private  life  was  a  worthy  background  to  his  professional  an< 
public  career.  I  knew  him  intimately  for  more  than  a  quarter  of  i 
century,  and  my  acquaintance  with  him  is  one  of  the  purest  and  mos 
elevating  treasures  in  my  memory  of  the  past.  A  more  wholesome 
moral  nature  I  never  knew.  His  mind  had  the  purity  of  that  of  a  goo4 
woman.  Yet  he  was  no  weakling.  He  did  not  belong  to  the  insipidl: 
moral  class.  He  was  in  every  sense  a  manly  man.  It  is  one  of  th< 
misfortunes  of  humankind  that  we  never  value  such  men  at  their  tru< 
worth  until  we  have  lost  them  forever. 

"For  it  so  falls  out 
That  what  we  have  we  prize  not  to  the  worth 
Whiles  we  enjoy  it,  but  being  lack'd  and  lost, 
Why,  then  we  rack  the  value;  then  we  find 
The  virtue  that  possession  would  not  show  us 
Whiles  it  was  ours." 
Now  that  he  is  gone,  we  begin  to  realize  our  loss;  and  to  the  stat< 
he  served  so  well  by  precept,  by  patriotic  work  and  by  example,  to  thi 
bar  of  the  state  whose  history  he  has  enriched   by  a  professions 
career  so  full  of  honor  and  distinction,  to  his  family  to  whom  he  haj 
leii  the  most  precious  of  all  inheritances,  the  memory  of  a  good  man'i 
life — his  loss  is  indeed  irreparable. 
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The  practical  economic  problem  of  revenue  for  public  expenditures 
Is  always  with  us.  This  ever  recurring  and  certain  liability  can  only 
be  met  by  taxation  in  some  form.  The  right  of  taxation  is  an  incident 
oC  sovereignty  and  co-extensive  with  sovereignty.  All  subjects  over 
which  the  sovereign  power  of  the  state  extends  are  objects  of  taxation. 
McGullock  vs.  Miaryland,  4  Wheaton,  316. 

The  power  of  the  state  unless  constitutionally  restricted,  as  to  the 
mode,  form  and  extent  of  taxation,  is  without  limitation  where  the 
subject  to  which  it  applies  is  within  her  jurisdiction. 

State  taxes  on  foreign-held  bonds,  15  Wallace,  800. 

When  justice  requires  the  exercise  of  the  unlimited  (except  by  the 
constitution)  power  of  the  legislature  to  levy  taxes  neither  the  statutes 
of  limitation  nor  laches  will  bar  its  exercise. 

State  vs.  Kings  County,  125  N.  Y.,  312. 

As  observed  by  an  eminent  jurist:  "The  power  to  tax  is  corelative 
with  the  power  to  confiscate."  Any  plan  of  levying  taxes  which  falls 
to  require  each  tax  payer  to  pay  his  equal  share  proportionately  in 
value  with  each  and  all  others  is  unjust,  and  wrongs  those  who  do 
pay  the  taxes.  The  imposition  of  the  burden  of  taxation  unequally, 
requiring  certain  classes  of  property  and  persons  to  bear  an  unjust 
share  thereof,  and  through  grace  or  privilege  relieving  others  of  these 
public  burdens  has  always  been  a  fruitful  source  of  social  and  civic 
disturbances,  and  frequently  culminated  in  political  revolutions.  Thus 
it  may  without  controversy  be  assumed  that  the  laying  of  taxes  is  of 
supreme  importance  in  the  administration  of  the  state.  In  many  of 
the  sister  states  fundamental  provisions  declare  that  taxation  must 
be  equal  and  that  all  property  must  bear  its  just  proportion  of  the 
burdens  of  government.  The  Constitution  of  Washington,  (Article  7, 
Secticm  1,)  declares:  "That  all  property  not  exempt  under  the  con- 
stitution shall  be  taxed  in  proportion  to  its  value  to  be  ascertained  by 
law."  And  section  2,  of  the  same  article,  declares  in  mandatory  lan- 
guage: "The  legislature  shall  provide  by  law  a  uniform  and  equal 
rate  of  assessmient  and  taxation  on  all  property  in  the  state  according 
to  its  value  in  money,  and  shall  prescribe  such  regulations  by  law  as 
shall  secure  a  just  valuation  for  taxation  of  all  property,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value  of 
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his,  her,  or  Its  property."  So  this  wholesome  rule  of  exact  Just 
deduced  from  the  wisdom  of  experience  is  cryBtallized  In  our  orgs 
law.  But  the  legislature  has  not  prescribed  such  general  laws  as 
secure  a  Just  valuation  for  taxation  of  all  property  so  that  every  ] 
son  and  corporation  pays  his  or  its  tax.  Tangiole  property  is  taxi 
the  farmer  on  his  farm;  the  merchant  on  his  goods;  the  factory  on 
plant;  many  professions,  trades,  occupations  and  callings  pa^  a  lice: 
for  revenue,  but  the  great  mass  of  the  intangible  property  of  the  st 
of  large  productive  value  contributes  nothing,  or  merely  a  plttaz 
to  public  revenue.  No  law  has  been  made  by  the  legislature  to  sec 
an  assessment  and  valuation  of  franchises  in  this  state.  It  has  \y 
judicially  determined  that  franchises  are  property  subject  to  taxat 
within  the  terms  "all  property  not  exempt"  of  our  constitution. 

Commercial  Electric  L.  &  P.  Co.  vs.  Judson,  21  Wash., 
Edison  Electric,  etc.,  Co.  vs.  Spokane  Co.,  22  Wash.,  161 

And  in  California  a  similar  construction  is  made  upon  the  same  c 
stitutionaJ  provision. 

Spring  Valley  Water  Works  vs.  Schottler,  62  Cal.,  69. 

Also  in  Wisconsin  upon  a  statute  of  similar  import: 

Fond  Du  Lac  Water  Co.  vs.  Fond  Du  Lac,  82  Wis.,  322. 

What  are  franchises?  A  franchise  may  be  generally  defined  as  i 
right  or  privilege  exercised  under  authority  derived  from  ine  state 
^lackstone,  4th  Com.,  159. 

Atlantic  and  Q.  R.  Co.  vs.  Qa.,  98  U.  S.,  359. 

Also  a  franchise  may  be  described  as  any  privilege  granted  by 
public,  either  to  an  individual  or  a  corporation.    Thus  the  privilege 
be  a  corporation  is  a  franchise.    The  right  of  a  foreign  corporation 
do  business  in  the  state  is  a  franchise. 

'*An  excise  tax  upon  the  franchise  to  be  is  entirely  distinct  from  f 
not  in  lieu  of  a  tax  upon  the  franchise  to  do." 

Chehalis  Boom  Co.  vs.  Chehalis  County,  24  Wash.,  135. 

As  an  Illustration  of  taxable  franchises,  may  be  mentioned  the  pri 
ege  of  running  a  railroad  and  taking  freight  and  fares;  the  ccmsent 
the  public  to  a  gas  company  laying  its  mains,  to  supply  the  put 
with  gas;  all  privileges  to  use  or  cross  public  highways,  expr 
carriers,  sleeping  car  business,  etc.  There  can  be  only  a  gene 
definition  of  franchises  given,  as  the  process  to  determine  what  i 
such  prlvilges  is  one  of  inclusion  and  exclusion,  according  to  the  nat 
of  the  privilege  bestowed.  While  a  franchise  is  property,  it  is  of 
class  usually  called  intangible.  The  procedure  for  valuing  and  tax 
franchises  varies  in  a  large  number  of  the  states  according  to  ' 
discretion  of  the  legislature.  There  seems  to  be  a  consensus  of  judi( 
authority,  that  the  power  of  the  state  is  unlimited  in  its  procedure 
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valuing  and  levying  taxes  an  corporate  franchises.  The  state  may 
tax  the  right  to  be  a  domestic  corporation  in  its  discretion;  it  may  tax 
a  foreign  corporation  on  the  right  to  do  business  in  the  state,  with  the 
limitation  that  the  valuation  of  the  property  of  a  foreign  corporation 
carrying  on  interstate  business  must  be  confined  to  the  tangible 
pnH>erty  of  the  corporation  situated  in  the  state,  and  as  enhanced  by 
its  use  and  connection  with  the  whole  property  of  such  corporation 
wherever  situated,  and  the  valuation  of  all  its  franchises  connected 
with  its  property. 

Current  history  shows  these  franchises  or  privileges  granted  by  the 
public  have  been  of  great  value  to  the  beneficiaries.  They  have  been 
generally  the  source  of  much  of  the  rapid  accumulation  of  great 
wealth  in  the  country  in  the  last  few  decades.  This  change  of  form 
in  property  has  been  very  noted  in  recent  yeara  The  Intangible 
property  now  constitutes  a  large  proportion  of  the  wealth  of  the 
country.  Thus  these  changes  in  forms  of  property  have,  in  the  class 
described  as  intangible,  withdrawn  from  taxation  a  large  proportion 
of  the  active,  productive  income^arning  property  of  the  state,  leaving 
the  tangible  property  alone  to  bear  the  ever-increasing  burdens  of 
taxation.  It  may  be  safely  assumed,  that  if  the  intangible  property 
of  the  state  was  fairly  assessed  and  paid  taxes  on  its  value  the  rate 
of  taxation  imposed  on  the  presMit  owners  of  tangible  property  could 
be  reduced  frcxn  fifty  to  seventy-five  per  cent.  For  the  general  pros- 
perity and  good  of  the  whole  people,  and  in  behalf  of  equal  enjoyment 
of  the  rights  to  property  of  all  classes  this  is  a  consummation  devoutly 
to  be  wished. 

This  may  be  accomplished  by  a  fair  taxation  of  franchises,  including 
intangible  property  of  the  stata  It  rests  with  the  legislature  to  provide 
by  appropriate  methods  and  procedure  for  the  assessment  and  levy  of 
taxes  on  intangible  property.  Such  assessment  and  valuation  is  made  in 
many  of  the  older  and  wealthier  states.  The  procedure  for  taxation 
of  intangible  property,  including  franchises  in  the  states  of  Indiana, 
Illinois,  Kentucky  and  Ohio  has  all  been  examined,  tested  and  approved 
by  the  highest  courts  of  those  states  and  by  the  supreme  court  of  the 
United  States. 

Sanford  vs.  Poe.  165  U.  S.,  194. 

Railroad  tax  cases,  92  U.  S.,  575. 

Adams  Express  Co.  vs.  Ky.,  166  U.  S.,  171;  166  U.  S.,  185. 
The  methods  of  taxation  of  intangible  property  were  all  reviewed  and 
approved.  In  the  latter  case  the  contention  was  that  only  the  tangible 
property  of  the  corporations  doing  interstate  business  in  the  state  was 
the  subject  of  taxation.  The  supreme  court  of  the  United  States  said: 
"But  this  contention  practically  ignores  the  existence  of  intangible 
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IHToperty,  or  at  least  denies  its  liability  to  taxation.    *    *    *    In 
complex  civilization  of  today  a  large  pnq[K>rtion  of  tlie  wealtb  of 
community  consists  in  intangible  property  and  there  is  nothing  in 
nature  of  things  or  in  the  limitations  of  the  federal  constitution  wh 
restrains  a  state  from  taxing  at  its  real  value  such  intangible  propei 
*    *    *    To  ignore  this  intangible  property  or  to  hold  that  it  is  not  s 
Ject  to  taxation  is  to  eliminate  from  the  reach  of  the  taxing  powe: 
ISJ'ge  proportion  of  the  wealth  of  the  country.    The  first  question  to 
considered,  therefore,  is  whether  there  is  belonging  to  these  expr 
companies  intangible  property,  property  differing  from  tangible  pr 
erty;  a  property  created  by  either  combined  use,  or  the  manner  of  us< 
the  separate  articles  of  tangible  property;  or  the  grant  or  acquisitioi 
franchises  or  privileges,  or  all  together.    To  say  that  there  can  be 
such  intangible  property;  that  it  is  something  of  no  value,  is  to  ins 
the  common  intelligence  of  every  man." 

As  an  illustration  is  also  given,  the  valuation  of  the  corporate  pr 
erty  of  a  bridge  and  railroad  company  which  was  before  the  co 
contesting  a  tax.  The  court  said:  "As  merely  bridge  and  tracks 
value  was  $1,227,694.54,  such,  therefore,  being  the  adjudged  value 
the  tangible  property,  as  merely  bridge  and  tracks  that  was  its  val 
If  the  state's  power  of  taxation  is  limited  to  the  tangible  pnn^erty  i 
company  should  only  be  taxed  in  the  two  states  for  that  sum;  but 
also  appears  that  it  as  a  corporation  had  issued  bonds  to  the  amount 
$2,000,000.00  upon  which  it  was  pasring  interest;  that  it  had  a  capl 
stock  of  one  million  dollars;  and  that  the  shares  of  the  stock  W( 
worth  not  less  than  ninety  dollars  per  share.  The  owner,  therefc 
of  that  stock  had  property  which  for  the  purposes  of  income  and 
the  purposes  of  sale  were  worth  $2,900,000.00.  What  gives  the  exa 
of  value;  obviously  the  franchises,  the  privileges  the  company  poesesi 
in  its  intangible  propeirty.  Now  it  is  a  cardinal  rule  which  shoi 
never  be  forgotten,  that  whatever  property  is  worth  for  purposes 
income  and  sale,  it  is  also  worth  for  purposes  of  taxation." 

An  important  distinction  between  the  purely  franchise  or  exc 
tax  and  that  on  tangible  property  is,  that  in  the  laying  of  excise 
franchises  as  such,  the  rule  of  uniformity  required  in  article  7  of  t 
state  constitution  is  not  applicable.  The  uniform  Judicial  expression 
that  these  privileges  subsisting  by  public  authority  are  subject 
such  restrictions  and  to  such  burdens  as  the  policy  of  the  state  n 
require. 

State  vs.  Claxk,  71  Pac,  20;  30  Wash.,  439. 
Fleetwood  vs.  Read,  21  Wash.,  547. 
Magoun  vs.  Bank,  170  U.  S.,  283. 

The  supreme  court  of  the  United  States  said  in  Delaware  Railrc 
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Tax  case,  18  Wallace,  206:  '*The  state  may  impose  taxes  upon  the 
corporation  as  an  existing  entity  under  its  laws  as  well  as  upon  the 
capital  stock  of  the  corporation  or  its  separate  corporate  property  and 
the  manner  in  which  its  value  may  be  assessed  are  mere  matters  of 
legislative  discretion." 

In  this  state,  at  the  present  time,  franchises  are  not  valued  separately 
bat  are  taxed  as  associated  with  other  property  which  may  be  enhanced 
in  value  by  such  association.  It  is  apparent  from  a  full  consideration  of 
the  subject,  that  an  intelligent  and  plain  procedure  for  the  taxation  of 
Id  tangible  property  can  be  enacted  by  the  legislature;  and  in  view  of 
the  ample  experience  from  the  sister  states  and  in  accordance  with 
recognized  legal  principles,  so  as  to  lay  Just  taxes  upon  the  great  wealth 
in  the  form  of  intangible  property  which  now  contributes  only  a  pit- 
tance to  public  expenditure.  It  may  be  assumed  without  further  dis- 
cussion that  any  system  for  the  intelligent  assessment  and  valuation 
01  intangible  property  requires  the  selection  of  an  intelligent  state 
assessment  board  or  commission  which  shall  be  authorized  to  assess 
and  be  given  the  power  and  facilities  to  make  the  necessary  examina- 
tion of  the  values  and  to  list  and  appraise  the  value  of  such  property. 
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1894 John  Arthur President's  Address — "Lawyers  in  Their 

Relations  With  the  State." 

*'  R.  A.  Ballinger "Our  Community  Property  Laws." 

Frank  H.  Graves. "Non-Partisan  Selection  of  the  Judiciary." 

'*    Thomas  Carroll "Policy  of  Redemption  Laws." 

*'   John  W.  Pratt "Government  of  Cities." 

**    Charles  S.  Fogg "Evils  of  the  Promiscuous  Appointment  of 

Receivers. " 

James  B.  Reavis. "Our  Exemption  Laws." 

Frank  T.  Post "The  Material  Man's  Lien." 

Orange  Jacobs "Reminiscences  of  the  Bench  and  Bar  of 

Washington." 

1895 George  M.  Forster President's  Address. 

George  Turner "Practice  and  Procedure  in  the   State  of 

Washington." 

Charles  O.  Bates "Juries  and  Jury  Trials." 

David  E.  Baily "Stare  Decisis." 

C.  H.  Hanford "Jurisdiction  of   American   Courts,    State 

and  Federal." 
John  J.  McGilvra "The   Pioneer    Judges    and    Lawyers    of 

Washington." 

1896 Charles  S.  Fogg  President's  Address — "The  Law  and  Law- 
yer in  History." 

"    T.  N.  Allen "|udicial  Legislation." 

N.  T.  Caton "Pioneer  Judges  and  Lawyers." 

Emmett  N.  Parker "Probate  Law  and  Practice  in  Washing- 
ton." 

George  Donworth ..."Corporations." 

"    R.  S.  Holt "Contributory  Negligence." 

James  Z.  Moore » "Landlord  and  Tenant." 

"    Alfred  Battle "Record  Notice  and  Curative  Acts." 

W.  T.  Dovell "Bench  and  Bar." 

1897 Harold  Preston President's  Address. 

"    E:  B    Leaming "Philosophy  of  the  Law." 

...    W.  H.  Priicbard "The  Policy  and  Practical  Effect  of  Usury 

Laws." 
Ben  Sheeks       ...  "Some  Judicial  Opinions— A  Study." 
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1897 Austin  Mires "Irrigation  and  Water  Rights  in  the  St 

of  Washington." 
"   John  P.  Hoyt "Reminiscences  of  the  Bench  and  Bar 

Washington." 

1898 George  Turner President's  Address. 

"   W.  C.  Sharpstein "Annexation    of    Foreign    Territory: 

Constitutionality  and  Expediency." 

"     F.  H.  Brownell "Mining  Laws  in  Washington." 

"   James  Wickersham "The  Constitution  of  China — A  Study 

Primitive  Law." 
"   Henry  M.  Hoyt "The  Legal    Effects    of    Mortgages   a 

Pledges  of  Rents  and  Profits  of  R 

Estate." 

"   Frederick  Bausman "Public  Policy  as  an  Element  of  Judit 

Construction." 


1899 Theodore  L.  Stiles President's    Address — "Legislative   I 

croachments  Upon  Private  Right  " 

"   James  G.  McClinton "Reform  in  Criminal  Procedure." 

"   Byron  Millett "Fourteenth   Amendment  to   the    Uni 

States  Constitution." 

"   George  H.  Walker "What  Shall  Be  Done  About  the  Trusi 

"   E.  F.  Blaine "Decennial  of  Our  State  Constitution." 

"   Samuel  R.  Stem "The  Law  and  the  Laborer." 

1900 George  Donworth President's    Address — "The    Passing 

Precedent." 
Will  H.Thompson "The  Status  of  Our  Newly-Acquired  1 

ritory." 

Herbert  S.  Griggs "Admiralty  Practice." 

Charles  E.  Shepard "Limitations  on  Municipal  Indebtedne 

C.  W.  Hodgdon "Government  Ownership  of  Railroads. ' 

J.  B.  Davidson "Needed  Reforms  in  the  Laws  of  Marri 

and  Divorce." 
Thomas  B.   Hardin "How  Should  United  States  Senators 

Elected?" 

1901 Samuel  R.  Stern President's  Address. 

"    A.  G.  Kellam "The  Trust  Fund  Theory  of  Corpora 

Assets." 
'•   T.  O.  Abbott "Advantages   of    the    Torrens  Systen 

Conveyancing." 

"    E.  G.  Kreider "Law  Reporting." 

"    Joseph  Shippen "The  Insular  Questions  and  Their  Soln 

by  the  Supreme  Court  of  the  Un 

States." 
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Year.  Writer.  Subject. 

1902 Austin  Mires President's  Address. 

'*  Edward  Whitson ^."The  Course  of  Legislation  in   Washing- 
ton." 

"   Will  G.  Graves "Stability  of  Legal  Principles—A  Thing  of 

the  Past." 
'*  Arthur  Remington "Railway    and    Transportation    Commis- 
sions." 


"  C.  H.  Hanford "Conflicting    Decisions    of    Federal    and 

State  Courts." 

**  Orange  Jacobs "Reminiscences  of  Bench  and  Bar." 

"  Edward  Pruyn Poem — "A  Day  in  Court." 

1903 R.  G.  Hudson President's  Address — "Trusts." 

••   F.  D.  Nash "Street  Assessments." 

*•   N.T.  Caton "Some   Pioneer    Judges    and    Lawyers  I 

Have  Known." 

"    L.  Frank  Brown  "The  Use  and  Abuse  of  the  Labor  Union." 

*'  Thomas  Burke "The    Life    and    Character  of    John    B. 

Allen." 

"   John  T.  Condon "A  Theory  of  Legal  Obligation." 

"   James  B.  Reavis "Taxation  of  Franchises." 
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SIXTEENTH  ANNUAL  SESSION 


Held  at  the  City  of  Seattle,  July  7tb,  8th  and  9th,  1904>. 


OLYMPIA,  WASH. 

RECX)RD£R  PUBLISHING  COMPANY. 
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The  Seventeenth  Annual  Session 
of  the 

Washins^on  State  Bar  Association 

wUI  be  held  lo  the 
City  of  North  Yakima 

(DAto  not  y«t  4«tcrnlMd). 
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OFFICERS. 


President, 

First  Vice  President^ 

Second  Vice  President, 

Third  Vice  President, 

Fourth  Vice  President, 

Secretary, 

Treasurer, 


.  Edwabd  Whitson,  North  Yakima. 
.  F.  H.  Bbowwell,  Everett. 
.  P.  F.  QuiNN^  Spokane. 
Alfbeb  L.  Black,  Bellingham. 
.  H.  S.  Holt,  Tacoma. 
.  C.  Will  Shaffeb,  Olympia. 
•  IfATHAN  S.  PoETEB,  Olympia, 


delegates  to  AMERICAN  BAR  ASSOCIATION,  TO  BE  HELD  IN  ST. 
LOUIS,  SETT.  26,  27,  28,  1904. 

WILL  H.  THOMPSON,  Seattle. 

CARROLL  B.  GRAVES,  EUenaburg. 

EDWARD  WHITSON,  North  Yakima. 

DET^EGATES  TO  UNIVERSAL  CONGRESS  OF  LAWYERS  AND  JURISTS 
TO  BE  HELD  IN  ST.  LOUIS  SEPT.  28,  29,  30,  1904. 

WILL  H.  THOMPSON,  Seattle.         CARROLL  B.  GRAVES,  EUensburg. 
JOSEPH  SHIPPEN,  Seattle.  EDWARD  WHITSON,  North  Yakima. 

ALFRED  L.  BLACK,  Bellingham. 

STANDING  COMMITTEES. 


JUBISPBUDENGE    AND    LAW    BEFOBM. 

M.  A.  Fnllerton,  .  .  .         Olympia 

John  P.  Hoyt, 


Carroll  B.  Graves, 
K.  B.  Albertflon,  . 
K.  A.  Ballinger, 

JUDICIAL    ADMINISTBATION    AND    REMEDIAL    PBOOVDUBE. 

Herman  D.  Crow,  •         •         .         Spokane 


Seattle 
EUensberg 
Seattle 
Seattle 
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STANDING    qjbMMITTEES. 


Hiram  E.  Hadley,  .  .  Olympia 

Will  H.  Graves,     ....  Spokane 

Frank  T.  Post,       ....  Spokane 

H.  A.  P.  Myers,     ....  Davenport 

LEGAL  EDUCATION  AND  ADMISSION  TO  THE  BAE. 

Theoore  L.  Stiles,  .  .  .  Tacoma 


C.  S.  Rinehart,     . 

. 

Olympia 

John  T.  Condon, 

.           .          . 

Seattle 

Frank  H.  Rudkin, 

•.          •          • 

Xorth  Yakima 

W.  B.  Stratton, 

. 

South  Bend 

UNIFORMITY   OF    STATE 

LAWS. 

Charles  E.  Shepard, 

. 

Seattle 

Stanton  Warbiirton, 

. 

Tacoma 

B.  S.  Grossciip,     , 

Tacoma 

Harold  Preston, 

. 

Seattle 

A.  R.  Coleamn,     . 

. 

Port  Townsend 

COMMERCIAL    LAW 

Geo.  A.  Joiner, 

... 

Mt.  Vernon 

Frank  D.  Xash, 

... 

Tacoma 

Ernest  C.  Maedonald, 

. 

Spokane 

Ralph  KauflFinan, 

. 

EUensburg 

E.  F.  Blaine, 

PUBLICATIONS. 

Seattle 

Austin   Mires, 

. 

EUensburg 

J.   T.  Ronald, 

. 

Seattle 

U.    F.    lleuston. 

• 

Tacoma 

John  r>.  l)avids«»n. 

• 

EUensburg 

T.  M.  Vance, 

I^RIEVANCES. 

Olympia 

^I.  .1.  riordi>n. 

•               . 

Spokane 

V\u\y\v^   v.    Lund, 

. 

Spokane 
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Edward  Pruyn, 

EUensburg 

F.  M.  Dudley,      . 

Spokane 

John  A.  Shackelford, 

Tacoma 

OBTTUAR 

lES. 

Wallace  Mount, 

Olympia 

Thomas  H.  Brents, 

Walla  Walla 

Arthur  Remington, 

Olympia 

C.  0.  Bates, 

Tacoma 

John  D.   Atkinson, 

Wenatehee 

SPECIAL  COM 

MITTEES. 

To  recommend  to  the  Legislatu 

re  the  consideration  of  the  es- 

tablishment  of  juvenile  courts: 

J.  F.  Douglas,       .          ... 

Seattle 

Joseph  Shippen, 

Seattle 

Austin  E.  Griffith, 

Seattle 

M.  F.  Gose, 

Pomcroy 

S.  J.  Chadwick, 

Colfax 

On  Torens  system  of  land  trar 

isf  ers : 

T.  0.  Abbott, 

Seattle 

Geo.  E.  Wright, 

Seattle 

JamcsB.  Howe, 

Seattle 

To  urge  the  Legislature  to  provide  for  separate  elections  of 
judges : 

E.   C.   Hughes,     ....  Seattle 

John  H.  Powell,  .  .  .  Seattle 

John  L.  Sharpetein,        .  Walla  Walla 

To  determine  the  sentiment  of  the  bar  on  the  proper  division 
of  the  State  into  Federal  Judicial  Districts: 
W.  A.  Peters,         ....  Seattle 

Edward  Whitson,  .  Xorth  Yakima 

R.  G.  Hudson,       ....  Tacoma 
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STANDING    OOMMTTT«EB. 


Austin  Mires,        ....         EUensburg 
Samuel  R.  Stern,  .  Spokane 

To  secure  the  publication  of  Federal  Court  Rules: 

Ira  Bronson,  ....  Seattle 

Charles  E.  Shepherd,      .  .  .  Seattle 

Harold  Preston,  .  .  Seattle 
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Abbott,  T.  0., 

Seattle 

Albertson,  R   B., 

Seattle 

Allen,  W.  L., 

Spokane                , 

Anderson,  A.  A., 

Seattle 

Atkinson,  John  D., 

Wenatchee 

Arthur,    John 

Seattle 

Ballinger,  R.  A., 

Seattle 

Barahart,  Richard  M., 

Spokane 

Bates,  Charles  0., 

Tacoma 

Battle,  Alfred 

Seattle 

Bausman,  Frederick, 

Seattle 

Baxter,  Chauncey  L., 

Seattle 

Bedford,   Charles, 

Tacoma 

Belt,  George  W.,   . 

Spokane 

Benson,  E.   D.,   .^ . 

Seattle 

Blackburn,  H.  H., 

Puyallup 

Blaine,  E.  R, 

Seattle 

Bowman,  A.  C,     . 

Seattle 

Brady,  Edward,     . 

Seattle 

Brandt,  Emil  J.,  . 

Seattle 

Brents,  Thomas  H., 

Walla  Walla 

Bronson,  Ira 

Seattle 

Brown,  Edwin  J., 

Seattle 

Brown,  Frank  L., 

Seattle 

Brown,   0.   P. 

Bellingham 

BrowneU,   F.   H., 

Everett 

Burke,    Thomas, 

Seattle 

Campbell,  F., 

Tacoma 

Carroll,   Thomas    . 

Tacoma 
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Cass,  J.   P., 
CatoiL  Nathan  T., 
Chadwick,    S.    J., 
Christian,  Walter, 
Clay  pool,  C.  E.,     . 
Cleraentson,  Geo.,  H., 
Clifford,  Miles, 
Cole,  Irving  T.,     . 
Coleman,  A.  R.,     . 
Coleman,   Wilbra, 
Condon,  John  T., 
Corrigan,  John  L., 
Corliss,  C.   W.,      . 
Cross,  J.   C, 
Crow,  Herman  D., 
Crowley,  D.  J.,     . 
Davidson,  John  B., 
Davis,  Peter  V., 
Dawson,  William  Sherman, 
Deming,  A.  W.,     . 
De  Steiguer,  George  E., 
Doherty,  L.  A.,     . 
Donworth,   George, 
Dormitzer,  P.  C, 
Douglas,  G.  F., 
Douglas,  S., 
Doval,  W.  T., 
Drain,  James  A., 
Dudley,  F.  M.,      . 
Edsen,  Eduard  P., 
Emmons,  R.  W.,    . 
Fogg,  Charles  S., 
Fogg,  George  W.,    . 


Tacoma 

Davenport 

Colfax 

Tacoma 

Circle  City,   Alaska 

Port  Anereles 

Tacoma 

Seattle 

Port  Townsend 

Sedro  WooUey 

Seattle 

La  Conner 

Seattle 

Aberdeen 

Spokane 

Tacoma 

EUensburg 

Seattle 

Spokane 

Summit 

Seattle 

Wallace,  Idaho 

Seattle 

Seattle 

Seattle 

Colville 

Seattle 

Olympia 

Spokane 

Seattle 

Seattle 

Tacoma 

Tacoma 
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Follmer,  Elmer  S.,         .          .          .         Seattle 

Foster,  Geo.  M., 

Spokane 

Frater,  A.   W.,      . 

Seattle 

Fullerton,   Mark   A., 

Colfax 

Gay,  Wilson  R.,     . 

Seattle 

Gilbert,  W.  S.,      . 

Spokane 

Gilliam,  Mitchell, 

Seattle 

Glass,   Chester, 

Spokane 

Gleason,  Chas.  S.„ 

Seattle 

Gordon,  Meritt,  J., 

Spokane 

Gose,  M.  F., 

Pomeroy 

Gowan,  Richard,   . 

Seattle 

Graves,  Carroll  B., 

EUensburg 

Graves,  W.  G.,      . 

Spokane 

Greene,   R<^r   S., 

Seattle 

Griffin,  C.  E.,      . 

Tacoma 

Griffiths,  Austin  E., 

Seattle 

Griggs,  Herbert  S., 

Tacoma 

Grosscup,  B.  S., 

Tacoma 

Gnerin,  Reynolds  F., 

Seattle 

Gnie,  E.  H., 

Seattle 

Hadley,  Hiram  E., 

Olympia 

Hanford,  C.  H.,     . 

Seattle 

Happy,   Cyrus,      . 

Spokane 

Hardin,  Thomas  B., 

Seattle 

Harris,  James,  M., 

Tacoma 

Harris,  W.  H.,     . 

Tacoma 

Hart.,  John  B.,      . 

Seattle 

Hartman,  John  P.,  jr.. 

Seattle 

Hartson,  Millard  T., 

Spokane 

Hastings,  H.  H.  A., 

Seattle 

Hess,  John  B., 

Spokane 

Heuston,  B.  F.,     . 

Tacoma 
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Heyburn,  W.  B.,             ...         Wallace,  Idaho 

Hey  burn,  E.  M.,     . 

Spokane 

Higgins,   Thomas  B., 

Spokane 

Hindman,  W.  W., 

Spokane 

Hinkle,  J.  D.  ,     . 

Spokane 

Hodgdon,  C.  W., 

Hoquiam 

Holland,  George  F., 

Spokane 

Holloway,  C.  K.,  . 

Spokane 

Holt,   E.   S., 

Tacoma 

Hovey,  C.  R, 

EUensburg 

Howe,  James  B.,  . 

Seattle 

Hoyt,  John  P., 

Seattle 

Hoyt,  Henry  M., 

Spokane 

Hoyt,   Charles  W., 

Spokane 

Hubbard,   H.   Frank, 

Coupeville 

Hudson,  R  G.,     . 

Tacoma 

Hughes,  E.  C,      . 

Seattle 

Humphries,  John  E., 

Seattle 

Huneke,  William  A., 

Spokane 

Huntley,  Herbert  B., 

Seattle 

Hurd,  M.  P. 

Mt.  Vernon 

Jacobs,  Orange,      . 

Seattle 

Jacobs,   A.    L., 

Seattle 

Joiner,  Geo.  A. 

Mt.  Vernon 

Jones,  Richard   S., 

Seattle 

Kauffman,   Ralph, 

EUensburg 

Kellam,  A.  G., 

Spokane 

Kennan,  H.  L.,     . 

Spokane 

Kershaw,  T.  R.,     . 

Bellinfi:ham 

Knapp,  Lyman  E., 

Seattle 

Kreider,  E.  G.,     . 

Mexico  City,  Mex. 

Kuhn,  Joseph, 

Port  Townsend 

Langford,  F.  E.,   . 

Spokane 
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Leehey,  Maurice,             .          .                    Seattle 

Lehman,  Robert  B., 

Tacoma 

Leo,  John, 

Tacoma                          / 

Levy,  Aubrey, 

Seattle 

Loomis,  Henry  B., 

Seattle 

Lueders,  Henry  W., 

Tacoma 

Lewis,  James  Hamilton, 

Chicago,  HL 

Linn,  0.   V., 

Olympia 

Lindsley,  J.  B.,     . 

Spokane 

Lund,  Charles  P., 

Spokane 

Lung,  Henry  W., 

Seattle 

Mattison,  Thomas, 

Tacoma 

MeBride,  John  R, 

Spokane ' 

^IcClain,  Henry, 

Mt.  Vernon 

McClinton,  James  G., 

Port  Angeles 

McCroaky,  R.  L., 

Colfax 

Macdonald,  Ernest  C, 

Spokane 

McQilvra,  0.  C,     . 

Seattle 

Mendenhall,  Mark  F.,     . 

Spokane 

Merritt,  H.  D., 

Spokane 

Millett,   Byron,      . 

Olympia 

Million,  E.   C,      . 

Mt  Vernon 

Miller,  Eugene,     . 

Spokane 

Miller,  Fred 

Spokane 

Mires,  Austin, 

EUensburg 

Moore,  James  Z., 

Seattle 

Moore,  William  H., 

Spokane 

Mount,  Wallace,     . 

Olympia 

]ilnnday,  Charles  F., 

Seattle 

Munn,  Geo.   Ladd, 

Seattle 

Munter,  Adolph,    . 

Spokane 

Murray,  Charles  A., 

Spokane 

Myers,  H.  A.  P.,    . 

Davenport 
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Nash,   Frank   D.,            .          .                    Tacoma 

Neagle,  John  L., 

Seattle 

Neal,  C.  H., 

Davenport 

Nichols,  J.  W.  A., 

Tacoma 

Onstine,   Burton  J., 

Spokane 

Palmer,   E.   B.,      . 

Seattle 

Parker,   Emmett  N. 

Tacoma 

Parker,  James  H., 

Hoqiiiam 

Parsons,  Galusha, 

Tacoma 

Peacock,  John  A., 

Spokane 

Peters,  William  A., 

Seattle 

Pickrell,  J.  IN".,      . 

Colfax 

Pierce,  Frank, 

.  .       Seattle 

Piles,  S.   H., 

Seattle 

Porter,  Nathan  S., 

Olympia 

Post,  Frank  T.,     . 

Spokane 

Prather,  L.  H.,     . 

Spokane 

Preston,  Harold, 

Seattle 

Price,  J.  a, 

Seattle 

Pniyn,  Edward,     . 

EUensburg 

Quinn,  Patrick  F., 

Spokane 

Eamey,  H.  J., 

Seattle 

Eeavis,  James  B., 

Seattle 

Reid,  George  T., 

Tacoma 

Reinhart,  C.  S.,     . 

Olympia 

Remington,  Arthur, 

Olympia 

Richardson,  William  E., 

Spokane 

Roberts,  John  W., 

Seattle 

Robinson,  J.   W., 

Olympia 

Rockwell,  T.  D., 

Spokane 

Ronald,  J.  T., 

Seattle 

Robb,   Bamford   IT., 

Seattle 

Root,  Milo  A., 

Seattle 
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Ross,  E.  W.,           ....         Oljmpia 

Rudkin,  Frank  H., 

Korth  Yakima 

Saunders,  Wirt  W., 

Spokane 

Sauter,  0.  E., 

Seattle 

Scott,  W.  D., 

Spokane 

Shackleford,  John  A., 

Tacoma 

Shaffer,  C.  Will, 

Olympia 

Shank,  Corwin  S., 

Seattle 

Sharpstein,  John  L., 

Walla  Walla 

Sharpstein,  W.  C, 

San  Francisco,   Cal. 

Sheeks,  Ben, 

Aberdeen 

Shepard,  Chas.  E., 

Seattle 

Shepard,  Thomas  R., 

Seattle 

Shine,  P.   C, 

Spokane 

Shippen,    Joseph, 

Seattle 

Slauson,  Howard  B., 

Seattle 

Sleminons,  A.  L., 

Ellensburg 

Smith,  Eben, 

Seattle 

Smith,  Del  Gary, 

Spokane 

Smith,  Winfield  R., 

Seattle 

Smith,   Sol, 

South  Bend 

Snell,  Bertha  M., 

Tacoma 

Snell,  Marshall  K., 

Tacoma 

Snell,  W.  H.,        . 

Tacoma 

Southard,  Frank  S., 

Seattle 

Squire,  Watson  C, 

Seattle 

Stafford  Marshall  F.,       . 

Bellingham 

Staser,  C, 

Ritzville 

Stedman,  Livingston  B., 

Seattle 

Steiner,  G.  E.,       . 

Seattle 

Stem,  Samuel  R., 

Spokane 

Stewart,   James,    . 

Port  Angeles 

Stiles,  T.  L., 

Tacoma 
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Stoll,  W.  T., 
Stratton,  W.  B.,     . 
Struve,  Henry  G., 
Tallman,  Boyd  J., 
Taylor  E.  Win., 
Teats,  Govnor, 
Thayer,  W.  J., 
Thompson,  Will  H., 
Tolman,  Warren  W., 
Town,  Ira  A., 
Townsend,  W.  F., 
Trefethen,  D.  B., 
Tucker,  O.  A., 
Turner,  L.  T., 
Turner,  George, 
Vance,  T.  M., 
Voorhees,  C.  S., 
Voorhees,  Reese  H., 
Wakefield,  W.  J.  C, 
Walker,  George  H., 
Wall,  J.   P., 
Warburton,  S., 
Warren,  W.  T., 
Watrous,  Martin, 
Waugh,  J.  C, 
Weir,   Allen, 
Wells,   S.   A., 
Welsh,  W.  J., 
Wheeler,  L.  H., 
Whited,  Kirk, 
Whitson,  Edward, 
Wickersham,  James, 
Wiley,  Charles  L, 


Spokane 

South  Bend 

Seattle 

Seattle 

Spokane 

Tacoma 

Spokane 

Seattle 

Spokane 

Tacoma 

Spokane 

Seattle 

Seattle 

Seattle 

Spokane 

Olympia 

Sookane 

Spokane 

Spokane 

Seattle 

Ballard 

Tacoma 

Wilbur 

Seattle 

Mt  Vernon 

Olympia 

Spokane 

Roslyn 

Seattle 

Wenatchee 

North  Yakima 

Circle  City,  Alaska 

Seattle 


Digitized  by  VjOOQIC 


STATE  BAB  ASSOCIATION. 


Wilhelm,  Honor  L.,        .          .          .         Seattle 

Williams,  James  A., 

Spokane 

Williams,  Louis,      ^ 

Seattle 

Wilshire,  W.  W., 

Seattle 

Winfree,   W.   H., 

Srjokane 

Winders,  C.  H., 

Seattle 

Woolen,  Dudley  G., 

Seattle 

Wright,  Geo.  E., 

Seattle 

Zent,  W.  W., 

Ritzville 

MEMBE 

RS  ELECT 

:ED  1904. 

Anderson,  A.  A.,   . 

Seattle 

Atkinson,  John  D., 

Wenatchee. 

Baxter,  Chauney  L., 

Seattle 

Benson,  E.  D.,      . 

Seattle 

BlaA,  A.  L., 

Bellingham 

Brown,  Edwin  J., 

Seattle 

Coleman,  A.  R.,   . 

Port  Townaend 

Coleman,   Wilbre, 

Sedro  Woolley 

Corliss,  C.  W.,      . 

Seattle 

Corrigan,  J.  L., 

La  Conner 

Dormitzer,  P.  C,   . 

Seattle 

Douglas,  G.  F.,     . 

Seattle 

Drain,  James  A., 

Olympia 

Frater,  A.  W.,      . 

Seattle 

Folhmer,  E.  G., 

Seattle 

Gleason,  Chas.  S., 

Seattle 

Griffin,  C.  E., 

Tacoma 

Guie,  E.  H., 

Seattle 

Hart,  John  B., 

Seattle 

Hubbard,  R  Frank, 

Coupeville 
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ROLL  OF  MEMBERS. 


Hurd,  M.  P., 
Joiner,  Geo.  A., 
Kuhn,  Joseph, 
Loomis,  Henry  B., 
Munn,  Geo.  Ladd, 
McLan,  Henry  L., 
Pierce,  Frank, 
Price,  J.  G., 
Ramsey,  H.  J., 
Robb,   Banford  A., 
Sauter,  O.  A., 
Sharpstein,  John  L., 
Stafford,  Marshall  F., 
Steiner,  G.  E. 
Stedman,  L.  B., 
Stratton,  W.  B.,     . 
Trefethen,  D.  B., 
Tucker,  O.  A., 
Turner,  L.  T., 
Vance,   T.   M. 
Watrous,  Martin, 
Wilshire,  W.  W. 
Winders,  C.  IL, 
Wooten,  Dudley  G., 
Wriglit,  Gw.  E., 


Mt.   Vernon 

Mt.  Vernon 

Port  Townsend 

Seattle 

Seattle 

Mt.  Vernon 

Seattle 

Seattle 

Seattle 

Seattle 

Seattle 

Walla  Walla 

Bellingham 

Seattle 

Seattle 

South  Bend 

Seattle 

Seattle 

Seattle 

Olynipia 

Seattle 

Seattle 

Seattle 

Seattle 

Seattle 


MEMBERS  IX  ATTEXDAXCE. 


(The  roll  call  was  disixMised  with  but  a  book  was  provided 
and  all  uienibors  in  attendance  asked  to  record  their  presence 
by  registorinir.  Only  about  seventy-five  did  so,  and  as  there 
were  many  more  than  that  nunil>er  present  the  list  is  omitted." 
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Seattle,  W-iSliington,  10.  A.  M.,  July  7,  1904. 

The  Washington  State'Bar  Association  met  in  annual  session 
in  the  city  of  Seattle,  in  the  iTnJt^d  States  Court  room,  and 
was  called  to  order  by  the  President  ^l  10  o'clock  A.  M. 

There  were  present  the  President,  Hiv^^ijliam  A.  Peters,  of 
Seattle,  the  First  VicePresident,  Mr.  Edward  Whitson,  of 
Yakima,  the  Secretary;  Mr.  C.  Will  Shaffer,  of*. Olvinpia,  and 
quorum  of  members.  *    '       ; 

The  President — Gentlemen :  We  have  with  us  the.  Fri§&i- 
dent  of  the  King  County  Bar  Association,  who  will  express  jto 
you  a  few  words  of  welcome.  I  need  not  do  further  than 
suggest  the  name  of  that  Nestor  of  the  bar.  Judge  Jacobs ;  his 
appearance  is  his  own  introduction. 

Mr.  Orange  Jacobs — ^Mr.  President  and  Gentlemen:  It 
has  fallen  to  my  happy  lot,  as  President  of  the  local  bar  associa- 
tion, to  bid  the  visiting  brothers  a  hearty  and  whole  soul 
welcome  to  this,  our  association.  Now  we  are  always  glad  to 
see  our  friends  from  the  great  Inland  Empire,  where  their 
fields  are  green,  and  where  they  have  lucious  melons  and 
peaciies  and  fruits  of  all  kinds.  It  is  said  that  the  ladies,  and 
I  am  prepared  to  vouch  for  it,  in  that  section  of  the  country 
are  beautiful;  I  am  told  that  the  men  of  that  section  of  the 
country  all  irrigate.  It  is  a  country  that  Lincoln  once  described 
"where  they  stack  all  the  grain  and  hay  that  they  can  out  of 
doors,  and  put  the  rest  in  their  bams." 

We  are  glad  to  welcome  our  friends  from  the  north,  who 
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dwell  along  the  shores  of  that  spacious  bay  called  Bellinghj 
and  who  have  lately  illustrated  one  of  the  great  principles 
our  government — ^E.  Pluribus  Unum — and  have  made  out 
the  many  towns  on  that  bay  one  city,  full  of  hope  and  prom 
We  always  are  glad  to  see  our  friends  of  the  City  of  Sm( 
stacks,  and  from  the  Custom  House  City  and  from  the  '*C 
of  Destiny,"  which  is  said  to  be  located  near  the  base  o 
beautiful,snow-capped  mountain  whose  name  escapes  my  m< 
ory.  We  are  always  happy  to  welcome  our  friends  from 
Capitol  City;  they  always  bring  a  sort  of  an  official  air  al 
with  them,  that  does  us  good.  We  also  welcome  our  frie 
from  the  great  Oregon  Valley  where  rolls  the  Columbia,  i 
hears  other  sounds  now  save  its  own  dashings. 

But,  my  friends,  let  me  say,  while  this  is  in  no  sense 
th^.  teiTii^  an  oi)en  city,  yet  we  have  dwelt  here  for  a  t 
sufficient  to  have  applied  to  us  that  legal  maxim,  "The  m 
of  man  runneth  not  to  the  contrary."  You  will  find  thi 
sufficiently  open  here,  and  opportunities  sufficiently  great 
the  gratification  of  all  rational  desires.  However,  if  anj 
you  should  feel  cramped  in  your  liberties  I  wish  to  inf< 
you  that  the  Mayor  of  this  city  is  an  honored  and  distinguis 
member  of  this  association,  and  he  has  been  distinguished 
his  general  public  spiritedness  in  the  granting  of  pers< 
privileges.  One  word  of  warning:  It  is  said  that  then 
in  this  city  somewhere  located,  none  of  the  members  of 
local  bar  know  exactly  its  latitude  or  longitude,  a  dead  li 
its  path  is  said  to  be  strewn  with  quicksand  and  pitfalls; 
ware,  gentlemen,  of  the  dead  line. 

Now  he  have  prepared  here,  according  to  the  Seattle  sp 
something  for  your  entertainment  while  you   are  here, 
have  made  preparations  to  furnish  you  music  so  that  you 
cultivate  your  taste  in  that  direction;  we  have  prepared  sc 
thing  for  the  inner  man,  and  we  have  also  prepared  sometl 
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by  which  you  might  release  your  pockets,  if  you  found  a 
disposition  to  spend  a  little  money  on  chance.  We  have  im- 
ported some  four  or  five  very  fast  horses,  and  there  will  be 
some  distinctive  rac€S  run  at  The  Meadows  on  Saturday, 
which  you  are  cordially  invited  to  attend.  I  hope  you  will 
have  a  good  time — ^that  is  my  request. 

The  President:  It  was  proposed  that  Mr.  Brownell  should 
respond  to  this  address,  but  we  have  just  had  telegraphic  word 
that  he  is  in  the  East.  On  the  spur  of  the  moment,  we  have 
asked  Mr.  Whitson  to  take  his  place,  and  he  has  kindly  con- 
sented to  do  so,  notwithstanding  this  sudden  call  upon  him. 

Mr.  Whitson — Mr.  President  and  Grentlemen:  I  feel  some- 
what like  the  sailor  who  came  into  church  and  was  standing 
back  at  the  end  of  the  church,  and  the  minister  had  just 
arrived  at  that  point  in  his  sermon  where  he  had  the  goats  and 
sheep  separated,  and  he  was  just  asking,  "N^ow,  my  brothers, 
who  will  be  the  goats  on  that  day  ?"  He  didn't  hear  anybody 
say  anything,  and  he  repeated  the  remark  a  time  or  two ;  finally 
the  sailor  said,  "Rather  than  have  the  show  stop  I  will  be 
the  goat." 

Xow,  before  I  came  over  here  I  want  to  confess  that  I 
thought  of  the  possibillity  of  somebody  calling  upon  me  to 
luake  some  remarks  when  I  was  not  prepared,  and  I  went 
over  the  whole  program  and  I  could  not  think  of  anything  that 
I  could  prepare  that  would  work  in.  If  I  had  known  that  this 
was  to  be  my  address  I  certainly  would  have  responded  to  the 
eloquent  reiiiarks  that  have  been  made  by  the  gentleman  whu 
has  addressed  you,  in  more  fitting  style.  Speaking  of  the 
Inland  Empire,  and  of  the  suggestions  that  were  made  by  your 
speaker  in  relation  to  the  ladies — ^their  being  beautiful — I 
suppose  I  am  not  authorized  to  speak  for  them,  but  I  havj 
been  reminded  of  a  little  remark  that  Fred  Wright,  who 
in  a  uew-comer  in  our  country,  made  to  a  gentleman  he  wa^ 
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tryiijg  to  sell  some  land  to;  he  says,  "You  raise  waterme 
in  this  country?"     He  says,  "Yes,  we  rgise  watermleons, 
one  of  the  great  objections  is  that  the  vines  grow  so  fast 
they  (liag  the  watermelons  all  over  the  ground  and  wear  L 
out." 

It  goes  without  saying  that  the  Bar  Association  of  this  coi 
has  demonstrated  time  and  again  its  ability  to  enter 
the  nieiiibers  of  the  bar  from  other  parts  of  the  State,  I  k 
that  there  is  a  great  treat  in  store  for  us,  and  on  behal: 
those  wno  are  visiting  here  with  the  bar  I  wish  to  say  thai 
gjxaliy  appreciate  the  hospitality  that  is  in  store  for  us. 

The  President  then  read  his  address  to  the  Association. 

(See  appendix.) 

The  President:  The  next  in  order  is  the  reading  of 
minutes  of  the  last  meeting. 

Mr.  Eichard  Saxe  Jones  moved  that  the  reading  of 
minutes  be  dispensed  with.     Carried. 

The  President :    The  report  of  the  Executive  Conmiittee 

Report  of  the  Executive  Conmiittee  read  by  the  Secretar 

follows : 

REPORT  OF  EXECUTIVE  COMMITTEE. 

By  call  of  President  W.  A.  Peters,  the  Executive  Committee  met  u 
office  of  the  President,  in  the  city  of  Seattle,  February  6,  1904,  at  4  o' 
P.  M.  There  were  present.  President  W.  A.  Peters,  Vice-President  Ed 
Whitson,  Second  Vice-President  Frank  H.  Bronnell,  and  Acting  Seen 
C.  Will  Shaflfer. 

Committee  was  called  to  order  by  the  President. 

Resignation  of  E.  G  Kreider  as  Secretary,  to  take  effect  Janua 
1904,  read,  and,  on  motion  of  Mr.  Whitson,  same  was  accepted,  ax 
Will  Shaffer  was  elected  to  fill  the  vacancy. 

On  motion  of  Mr.  Brownell,  the  date  of  the  next  annual  meeting 
made  July  7,  8  and  9,  1904. 

In  pursuance  to  the  instruction  of  the  association  at  its  last  me< 
the  following  resolution  was  unanimously  adopted: 

Resolved,  That  committee  reports  shall  be  filed  at  least  30  days  I 
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the  annual   meeting  and  the  Secretary  shall  digest  the   same  and  send 
synopses  to  the  members  at  the  time  of  sending  out  programs. 

The  following  persons  were  selected  to  address  the  annual  gathering  on 
the  respective  subjects  set  opposite  their  names: 

President's  Address,  W.  A.  Peters,  Seattle. 

"Legal  Ethics,*'  Hon.  Will  H.  Thompson,  Seattle. 

"£minent  Domain/'  Judge  H.  S.  Elliott,  Ohehalis. 

"State  and  Federal  Courts,"  E.  C.  Macdonald,  Spokane. 

"The  Desirability  of  Harmonizing  State  and  Federal  Irrigation  Laws," 
Judge  Carroll  B.  Graves,  Ellensburg. 

'liegal  Aspects  of  the  Panama  Affair,"  Judge  Franklin  Rudkin,  North 
Takima. 

"Should  This  State  Permit  Corporations  to  Own  and  Vote  Stock  in 
Other  Corporations." — ^A  discussion: 

Affirmative,  Hon.  Alfred  Battle,  Seattle. 

Negative,  Hon.  T.  L.  Stiles,  Tacoma. 

Special  committee  report  on  Torrens  system. 

C.  WILL  SHAFFER,  Secretary. 

The  President:  Gentlemen,  what  is  your  pleasure  with 
respect  to  the  course  taken  by  the  committee  ?  If  there  is  nothing 
else  suggested,  it  will  be  placed  on  file.  Eeport  of  the  Secre- 
tary. 

The  Secretary  reads  the  report  as  follows : 

REPORT  OF  SECRETARY. 

To  the  President  and  Members  of  the  Washington  State  Bar  Association: 
Gentlemen:     I  have   the  honor   of  submitting  my  annual   report   as 
Secretary  for  the  year  ending  June  30,  1904,  as  follows: 

Number  of  members  as  per  last  report 212 

Number   joined    since 21 

233 

Number  dropped  for  non-payment  of  dues 3 

Number   died 3 

Number  removed  from  State 1  7 

Total   membership 226 
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Cash  receiyed  from  admission  fees $85.00 

Cash  received  from   dues 96.00 

Cash  paid   to  Treasurer 1181.00 

C.  WILL  SHAFFER,  Secretary. 

The  President:     If  there  is  no  objection,  the  report  "v^ill  be 
placed  on  file.    Eeport  of  the  Treasurer. 
Report  of  the  Treasurer  read  as  follows : 

TREASURER'S  REPORT.      * 

Olympia,  Washington,  July  5,  1904. 
To  the  Washington  State  Bar  Association: 

Gentlemen:  I  have  thet  honor  to  present  for  your  consideration,  this, 
my  annual  report,  as  follows: 

RECEIPTS. 
1003 

Aug.  28,  To   balance  as   per  last   report $242.64 

Aug.  29,  To  received  from  the  Secretary 166.00 

Sept.    4,  To  received  from  the  Secretary 5.00 

Dec.  30,  To  received  from  the  Secretary 10.00 

$423.64 
DISBURSEMENTS. 
1903. 

Aug.  29,  By  paid  warrant  No.  28 $  79. 75 

Oct.  24,  By   paid    warrant    No.   29 167.34 

Dec.  30,  By  paid  warrant  No.  30 27.50 

$274.59 

To  balance  cash  on  hand  July  5,  1904 $149.05 

$423.64 
Very  respectfully  submitted, 

N.  S.  PORTER,  Treasurer. 

The  President:  Gentlemen,  what  shall  be  done  with  this 
report?  If  there  is  no  objection,  it  will  be  referred  to  the 
Executive  Committee. 

The  President :    I  think  probably  we  might  as  well  adjourn 
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now  until  the  afternoon  session  at  2  o'clock  and  let  the  Secre- 
tary take  charge  of  applications  for  membership. 

Mr.  Shank :  Mr.  President,  I  would  like  to  make  a  motion 
before  we  adjourn.  It  has  been  suggested  to  me  that  perhaps 
the  time  of  holding  our  annual  meeting  should  be  changed,  and 
that  a  committee  be  appointed  by  the  Chair  who  shall  report 
at  some  subsequent  session  of  this  association  and  make  recom- 
mendations along  that  line;  and  to  that  end  I  move  you  that 
the  President  appoint  a  committee  of  three,  which  committee 
shall  consider  that  matter  and  report  at  some  subsequent  session 
of  the  association  some  recommendation  as  to  what  would  be 
the  best  season  of  the  year  to  hold  our  sessions. 

!Motion  prevailed. 

The  President :  I  will  appoint  Mr.  Battle,  Mr.  Shank  and 
Mr.  Charles  E.  Shepard  on  that  committee. 

Mr.  E.  C.  Hughes :  I  think  it  would  be  well,  Mr.  President, 
not  offering  any  criticism  of  the  appointments  made,  because 
they  are  eminently  good  timber  for  that  committee,  but  I  think 
in  considering  a  question  of  this  kind  there  should  be  a  couple 
of  members  of  the  comimttee  from  the  other  counties  of  the 
State,  and  therefore  I  move  you  that  the  committee  be  increased 
by  two  other  members. 

Motion  seconded. 

Mr.  Shank :  I  will  be  very  glad  to  accept  that  amendment 
of  my  motion,  Mr.  President. 

Mr.  Hughes :  I  see  Mr.  Sharpstein,  of  Walla  Walla,  sitting 
here,  Mr.  President 

The  President:  I  will  appoint  Mr.  Sharphstein  and  Mr. 
Hudson  as  members  of  the  committee. 

Mr.  Austin  E.  GriflRths:  Mr.  President,  I  would  like  to 
suggest  that  a  few  minutes  be  given  to  a  discussion  of  that 
matter.  Now,  personally  I  am  opposed  to  any  change.  I  do 
not  believe  that  there  could  be'more  people  from  this  city  at 
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this  meeting  at  any  other  time  than  this  morning,  and  I  tv 
like  to  hear  from  outside  members  of  the  association. 

The  President:     In  view  of  the  motion  just  carried 
not  believe  that  would  be  in  order  at  this  time,  but  with 
Shank's  permission 

Mr.  Shank :  I  have  no  objection,  Mr.  President,  and  w 
be  very  glad  myself  to  have  this  discussion. 

The  President:  Then  we  are  willing  to  take  up  this 
cussion  at  this  time.  We  will  be  glad  to  hear  from  any  i 
ber  on  that  subject. 

Mr.  Alfred  Battle :  I  am  like  Mr.  Griffiths,  Mr.  Preside 
of  course  I  speak  now  simply  from  the  lights  before  me 
my  present  information,  not  as  a  member  of  this  committ 
and  unless  there  is  some  good  reason  suggested  for  the  ch 
it  strikes  me  as  ill  advised.  I  do  not  know  of  any  seaso 
the  year  that  would  suit  the  convenience  of  the  bar  of 
State  to  hold  the  annual  sessions  of  this  association  better 
in  the  early  days  of  July,  after  the  courts  have  taken  1 
adjournments  for  the  summer  vacation.  It  seems  to  me 
while  it  is  true  that  the  members  of  the  association  do 
attend  the  sessions  as  largely  as  it  is  desired,  yet  I  do 
think  that  that  can  be  found  in  the  fact  of  the  session  I 
held  during  the  sunmier  months  rather  than  during  tlie  wi 
months  or  at  any  other  period  of  the  year. 

Now,  I  am  simply  stating  my  impressions;  I  have  g 
the  matter  no  thought,  and  I  simply  want  to  say  that  I  w 
certainly  like  to  hear  from  any  one  who  has  a  good  reaso 
show  why  the  meeting  should  be  changed  to  another  perio 
the  year. 

The  President :  Is  there  any  other  gentleman  who  wisli( 
express  his  views  on  this  subject? 

Mr.  Shank:  Mr.  President,  the  purpose  of  making 
motion  which  I  did  is  not  that  I  have  any  fixed  judgmen 
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to  when  would  be  the  b€fst  time  for  holding  these  meetings.  I 
have  thought  about  it  myself  at  other  seasons  of  the  year, 
when  I  have  heard  of  the  bar  associations  of  other  States  being 
held,  and  it  occurred  to  me  that  if  the  association  is  held  at 
a  season  of  the  year  while  we  are  all  actually  in  the  harness 
and  are  down  to  business  that  we  will  find  it  vei*y  much  easier 
to  attend  these  meetings  than  when  we  are  ready  for  a  vacation. 
It  appears  to  me  that  there  is  one  other  consideration  which 
should  be  faced  at  this  time,  and  that  is,  if  we  are  going  to 
get  the  practical  benefit  out  of  these  bar  associations  that  we 
should  have,  thev  should  be  held  at  a  season  of  the  vear  when 
the  fruits  of  our  labor  here  would  be  most  readily  reached.  I 
am  reminded  that  a  great  many  of  the  bar  associations  of  the 
East  are  held  around  the  holidays ;  others  are  held  later  in  the 
season,  although  I  know  of  none,  except  the  National  Associa- 
tion, that  is  held  during  the  vacation  season.  Xow,  if  we  ' 
liold  our  session  at  or  about  the  holidays,  we  would  then  be 
able  to  put  into  practical  execution  with  the  members  of  the 
Legislature  any  recommendations  which  we  might  make.  The 
bnvyers,  who  are  supposed  to  be  the  makers  of  the  law,  or 
the  aiders  in  that  particular  direction,  are  the  ones  who  have 
the  last  to  do  with  the  making  of  the  law.  The  Medical 
xkhsociation,  if  they  want  anything  done,  they  will  have  their 
meetings  make  their  recommendations,  send  their  committee 
to  the  Legislature,  stay  with  it  until  it  is  accomplished,  but 
the  lawyer  simply  takes  satisfaction  in  getting  his  recommenda- 
tions and  stopping  there.  Xow,  if  we  had  our  meetings,  it 
occurs  wO  me,  in  December  or  in  early  January,  probably  mois 
preferably  in  December,  we  would  be  in  a  position  to  put  into 
execution  the  recommendations  which  we  are  going  to  mako. 
Xow  wo  are  going  to  have  recommendations  of  a  committee 
hero  ujion  the  I  on  ens  Land  Law — ^land  system  of  titles;  I 
aru  oxr.itbsing  no  opinion  upon  the  matter,  but  if  it  is  good 
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it  ougjit  to  become  a  law,  but  it  is  now  some  seven  months 
before  the  legislature  convenes  and  in  that  time  we  have  twj 
months  of  summer  time  when  we  relax  as  much  as  possible,  and 
I  fear  that  it  will  meet  the  same  fate  as  all  other  recommenda- 
tions of  the  bar.  Many  of  the  suggestions  made  by  the  Fx^eai- 
dent  are  suggestions  which  should  be  put  into  some  form  where 
v:q  can  lealize  tiic  iruit  of  these  changes,  if  they  arc  beneficial, 
and  id  that  reason  it  seems  to  me  that  if  we  might  L^ve  our 
Par  Absociation  about  the  holidays  we  would  have  a  larger 
number  present  and  we  would  then  put  into  execution  our 
recoiniiiendations  and  accomplish  something  along  the  lines  if 
the  recommendations  of  the  President. 

These  are  considerations  which  occur  to  me  as  I  stand  here 
upon  my  feet  and  as  my  mind  is  refreshed  from  the  general 
comment  which  I  see  in  the  daily  press  as  to  the  time  when 
other  associations  are  held. 

Mr.  Wilson  R.  Gay:  Mr.  President,  it  was  the  committee 
that  asked  for  suggestions,  and  on  that  account  I  only  say  this, 
that  the  reasons  of  the  chairman  of  the  conmiittee  you  have 
just  appointed,  it  seems  to  me,  are  reasons  which  ought  to 
prevent  change.  In  any  event,  the  Bar  Association  can  not 
afford  at  any  time  to  turn  lobbyists  at  the  Legislature.  The 
dentists  and  doctors  that  want  some  l^slation  to  build  a  fence 
around  themselves  or  a  few  of  them,  or  to  protect  themselves, 
can  afford  to  turn  lobbyists,  probably;  but  if  the  bar  has  its 
recommendations  and  its  reports  of  its  committees,  with  so 
many  members  of  our  profession  in  the  Legislature,  I  think 
they  would  be  urged. 

Again,  holding  the  Bar  Association  meeting  about  the  holi- 
days in  a  State  as  large  as  this,  where  it  is  a  pretty  hard 
scramble  for  most  of  us  to  get  Christmas  presents,  why,  we 
would  not  be  able  to  get  there  and  pay  railroad  fares  across  the 
State;  and  then  I  tell  our  brothers  from  across  the  monutains, 
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in  that  beautiful  climate  of  watermelons  and  so  forth,  that 
it  rains  here  like  the  old  smoke  generally  about  that  time  of 
year,  and  they  could  not  have  near  the  fun  that  they  can  have 
here  in  the  summer  time,  just  a  few  days  after  the  court  work 
is  ended  and  we  are  all  kind  of  exuberant  and  anxious  to  get 
a  little  shaking  out  of  our  legs  before  our  wives  get  the  things 
ready  to  go  camping,  and  we  can  meet  together  and  have  a  sort 
of  a  general  good  time  before  we  start  off  on  our  vacation. 
And  again,  I  know  they  do  not  have  good  skating  east  of  the 
mountains  in  the  winter  time ;  we  could  not  have  the  fun  over 
there  that  we  could  in  the  summer  time,  and  I  think  the  bar, 
if  they  will  reflect  upon  it,  will  do  as  Brother  Dovell  told  me ; 
he  told  me — ^he  whispered  it  to  me — that  he  has  grown  so  old 
that  he  belongs  to  the  conservative  party — is  opposed  to  all 
change. 

The  President:  Unless  there  is  some  one  else  that  desires 
to  address  himself  to  this  question  at  this  time,  I  think  we 
had  better  not  close  the  discussion  until  the  report  of  the  com- 
mittee, and  unless  there  is  some  other  matters  that  may  be 
specially  suggested,  a  motion  to  adjourn  would  be  in  order. 

Mr.  Harold  Preston :  Mr.  President,  I  move  that  the  Presi- 
dent request  the  visitors  and  members  outside  of  King  County 
who  are  here  this  morning  to  leave  their  names  and  addresses 
immediately  upon  the  recess  with  the  Secretary.  I  do  that 
at  the  su^estion  of  several  members  of  the  Seattle  Athletic 
Club  who  desire  to  secure  visiting  cards  for  them  during  the 
session. 

The  President :  That  I  will  do  without  putting  it  through 
the  formality  of  a  motion,  and  will  request  the  visiting  mem- 
bers present  to  leave  their  names  and  addresses  with  the  Secre- 
tary immediately  upon  adjournment.  The  Secretary  informs 
me  that  he  has  a  book  here  for  all  to  register  in  some  time 
during  the   session — all   the   members.      If  there   is   nothing 
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further  to  be  suggested,  a  motion  to  adjourn  until  this  after- 
noon at  2  o'clock  is  in  order. 

Mr.  Shank:  I  move  you,  Mr.  President,  that  we  adjourn 
until  2  o'clock  this  afternoon. 

(Motion  put  and  carried,  and  the  meeting  stands  adjourned 
until  2  o'clock  the  same  day.) 


AFTERXOOX  SESSION. 

Seattle  Washington,  2  P.  M.,  Thursday,  July  7,  1904. 

Meeting  called  to  order  at  this  time  by  the  President,  the 
President,  Secretary  and  a  quorum  of  members  being  present. 

The  President:  As  suggested  on  our  adjournment  for  lunch, 
we  will  now  take  up  the  election  of  new  members  of  the  associa- 
tion. The  Secretary  will  please  read  the  names  of  those 
applicants  that  have  been  handed  to  him. 

The  Secretary:  Mr.  President,  I  have  a  great  many  appli- 
cations here  and  they  are  all  recommended  by  members  of 
the  association.  I  have  an  idea  that  it  is  not  necessary  to 
read  the  applications  in  full,  only  the  names,  which  I  will 
follow  unless  there  is  objection.     The  names  are  as  follows: 

(See  List  of  new  members.) 

The  President:  Gentlemen,  you  have  heard  these  names 
read;  you  can  proceed  to  the  election  of  them  individually,  or 
if  you  choose  you  can  proceed  and  elect  them  as  a  class. 

Mr.  K.  G.  Hudson:  I  move  that  the  rules  be  suspended, 
Mr.  President,  and  the  Secretary  instructed  to  cast  the  vote 
of  the  association  for  all  the  names. 

Motion  seconded,  put  and  carried. 

The  President:  It  is  a  vote,  the  Secretary  will  so  cast  the 
ballot     The  next  matter  that  is  provided  in  the  program  is  a 
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paper  upon  legal  ethics,  with  special  reference  to  the  barratry 
law  of  1903  by  Will  H.  Thompson. 

(Here  followed  the  oral  remarks  of  Mr.  Thompson  on  the 
subject  referred  to,  which  was  followed  by  a  discussion.) 

[Th]*9  discussion  became  quite  personal  and  for  that  reason  much  of  it 
was  omitted  from  the  report,  and  because  of  that  fact  Mr.  Thompson 
thinks  it  is  not  fair  to  those  taking  part  in  that  discussion  to  publish 
his  address  and  not  theirs.  Therefore  the  whole  matter  has  been  omitted 
with  the  idea  that  it  shall  be  referred  to  a  committee  to  report  at  the 
next  meeting. — Secretary.] 

The  President:  In  view  of  the  fact  that  we  have  been 
disappointed,  or  probably  will  be,  in  not  having  one  of  the 
papers  read  which  is  set  for  discussion  and  presentation  to- 
morrow, and  in  view  of  the  fact  that  this  discussion  has  taken 
so  much  more  time  than  we  had  anticipated,  I  think  it  would 
be  well  to  adjourn  at  this  time  and  take  up  the  matters,  begin- 
ning with  the  report  of  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure,  tomorrow,  if  that  is  satisfactory 
to  Mr.  Hudson,  who  represents  that  committee.  Will  that  suit 
your  committee,  Mr.  Hudson? 

Mr.  Hudson:  If  that  is  the  desire  of  the  meeting,  it  can 
go  over  until  tomrroow. 

The  President:     Mr.  McDonald,  will  that  suit  you? 

Mr.  E.  C.  McDonald:  Entirely  satisfactory  to  me,  Mr. 
President. 

Judge  C.  H.  Hanford:  Mr.  President,  before  adjournment, 
I  would  like  an  opportunity  to  present  a  matter  very  briefly 
to  the  association  out  of  the  regular  program. 

The  President:     Certainly,  Judge. 

Judge  Hanford:  Gentlemen,  from  time  to  time  there  is 
inquiry  for  copies  of  the  Rules  of  Practice  of  the  United 
States  Circuit  Court  and  the  Admiralty  Rules  of  the  District 
Court.     A   pamphlet  was  printed  in  1891,  containing  these 
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rules — I  mean  the  local  rules  adopted  by  the  Circuit  C< 
itself  and  the  District  Court  That  pamphlet  is  now  oul 
print,  and  as  a  great  many  new  lawyers  have  come  into 
State  that  have  never  had  an  opportunity  to  obtain  a  copj 
the  pamphlet,  there  is,  as  I  say,  frequent  inuiqries  for  co 
of  the  rules,  and  what  I  want  to  suggest  for  the  considerai 
of  the  Bar  Association  is  the  propriety  of  taking  some  step 
have  the  rules  reprinted,  and  if  they  are  to  be  reprinted  t 
ought  to  have  some  attention  to  see  what,  if  any,  revisioi 
necessary.  I  have  in  my  hand  a  copy  of  rules  of  the  Cir 
Court  for  the  Northern  District  of  California,  recently  adop 
and  just  now  put  in  force,  printed  and  published  by  the  I 
croft- Whitney  Company,  and  for  sale  at  a  dollar  a  copy.  1 
is  a  complete  revision  of  the  rules  of  the  United  States  Circ 
Court  for  the  Northern  District  of  California.  Some  t 
ago  Judge  Heine,  an  eminent  member  of  the  bar  of  San  Fi 
cisco,  undertook  to  prepare  the  rules  of  practice  for  the  Uni 
States  Circuit  Court,  annotated,  and  he  made  quite  a  b< 
with  copious  notes  and  references  to  decisions  on  questions 
practice,  making  it  really  as  valuable  a  manual  of  practice 
any  work  of  Federal  procedure  I  have  seen,  resembling  so 
what  Desty's  Federal  Procedure.  Before  completing  his  'w 
Judge  Heine  died,  and  it  was  taken  up  afterwards  by  Mr. 
C.  Freeman,  an  author  whom  you  all  know  of,  but  witl 
waiting  for  that  work  to  be  completed,  as  it  was  intended 
a  work  for  general  use  in  all  the  districts  of  the  Ninth  Circ 
if  the  different  courts  would  adopt  it,  and  as  there  was  8( 
doubt  about  its  being  adopted  in  the  different  courts,  it  ' 
decided  by  Judge  Morrow  not  to  wait  for  that  ratification,  i 
he  has  had  this  pamphlet  printed  for  use  in  San  Francisco 
the  Northern  District  of  California.  It  contains  the  rules 
the  Circuit  Court  as  revised  by  Judge  Heine  after  consultal 
with  the  judges  and  clerks  and  practising  lawyers,  as  far  as 
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could  get  an  expression  of  their  views,  throughout  the  entire 
Ninth  District. 

I  do  not  know  whether  Bancroft- Whitney  Company  or  any 
of  our  local  printers  will  be  anxious  to  undertake  the  work  of 
publishing  a  pamphlet  for  sale  to  the  profession  without  some 
assurance  that  they  will  get  the  cost  out  of  it,  and  what  I 
would  suggest  is  that  this  matter  be  considered  by  the  Bar 
Association  and  that  a  vote  be  taken  whether  the  Bar  Associa- 
tion desires  to  have  a  pamphlet  printed.  I  am  speaking  of  it 
now  in  a  way  to  get  that  expression  of  whether  it  is  worth 
while  to  have  a  new  pamphlet  printed.  If  it  is  to  be  done  the 
rules  that  are  contained  in  this  pamphlet  adopted  by  the 
Xorthem  District  of  California  make  a  complete  set  of  rules 
which  are  adaptable  to  the  practice  in  this  district,  as  well  as 
in  California,  because  it  was  prepared  with  that  object  in  view, 
that  there  would  be  general  rules  of  practice  in  all  the  districts 
of  the  Ninth  Circuit 

In  the  revision  of  the  rules  some  of  the  difficulties  we  have 
experienced  in  this  district  in  practice  have  been  dealt  with. 
You  know  that  the  judge  who  usually  presides  in  the  United 
States  Circuit  Court  in  this  district  has  a  very  strong  prejudice 
against  having  any  back  talk  from  the  bar  after  he  has  in- 
structed a  jury,  in  the  presence  of  the  jury,  and  exceptions  to  the 
instructions,  the  written  or  oral  instructions  given  on  the  trial 
of  the  case,  are  not  permitted  to  be  taken  orally  in  the  presence 
of  the  jury.  Cases  have  gone  to  the  Circuit  Court  of  Appeals 
in  which  that  Court  has  refused  to  consider  exceptions  to  the 
instructions  to  the  jury,  because  it  did  not  appear  by  the  record 
that  they  were  taken  in  the  presence  of  the  jury,  and  to  meet 
the  difficulty  it  has  been  the  practice  for  the  lawyers  to  stipu- 
late to  have  a  lie  go  into  the  record ;  that  is,  to  actually  take 
the  exceptions  after  the  jury  has  retired,  but  have  the  Judge 
certify  that  they  were  taken  in  the  presence  of  the  jury.    It  is 
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a  very  unsatisfactory  way  of  proceeding.  Now  in  the  i 
that  have  been  adopted  in  San  Francisco  by  the  Circuit  Ju 
themselves  the  actual  practice  in  this  district,  confomiin] 
the  statute  of  this  State  with  respect  to  the  proper  wa^ 
taking  exceptions,  has  been  embodied  in  a  new  rule,  and  p 
ably  the  difficulty  you  have  experienced  heretofore  will  1 
after  not  embarrass  you. 

Mr.  Hudson — ^Well,  Judge  Hanford,  would  those  rules, 
say,  suit  us  here — would  we  simply  change  the  title  ? 

Judge  Hanford:  Yes,  I  think  so.  Before  having  i 
printed  I  would  like  to  have  a  committee  of  the  bar  go 
them  and  see  what  there  is  to  object  to,  or  maybe  there  i\ 
objection,  but  the  question  is  whether  the  bar  wants  tc 
anything  in  the  way  of  a  guarantee  to  a  printing  house,  whe 
it  is  Bancroft,  Whitney  &  Company  or  any  local  house,  ( 
sufficient  sale  of  the  rules  to  cover  the  cost  of  producing 
pamphlet. 

Mr.  Preston :  Judge,  have  you  any  intimation  from  a 
lishing  house  what  their  minimum  guarantee  woul   be  i 

Judge  Hanford :  Xo,  I  have  not  consulted  with  any  of  t 
about  it,  on  any  basis  at  all,  and  I  do  not  know  what  i 
would  require,  or  how  much  the  cost  of  a  pamphlet  would 
This  is  quite  a  pamphlet  and  there  ought  to  be  added  1 
the  Admiralty  rules  of  the  District  Court  and  the  Admii 
rules  ought  to  be  revised. 

Mr.  Orange  Jacobs:  How  many  pages  have  you  tl 
J  udge  ? 

Judge  Hanford:  Including  tlie  index  there  are  103  pi 
And  in  regard  to  the  index  you  all  know  that  we  have  a  n 
ber  of  the  bar  in  this  State  who  has  a  genius  for  making 
dexes;  that  is  Mr.  Pierce,  and  Mr.  Pierce  has  signified 
willingness  to  render  assistance  in  revising  the  Admiralty  i 
and  indexing  them. 
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Mr.  Bronson:  Mr.  President,  I  think  a  great  many  of  us 
recognize  the  difficulty  that  Judge  Hanford  has  called  attention 
to.  Those  rules  are  out  of  print  and  those  rules  are  getting 
scarcer  and  scarcer  all  the  time.  It  has  come  to  a  point  now 
where  I  feel  like  hanging  on  to  those  rules  more  than  I  do 
any  code  in  the  office,  and  I  would  move  that  a  committee  be 
ajipointed  by  the  Chair  to  report  before  the  close  of  this  con- 
vention what  it  will  cost  to  obtain  the  printing  of  them — in 
other  words,  what  we  will  have  to  put  up  as  a  guarantee  for  >, 
the  printing  of  those  rules — and  with  the  understanding  that 
the  association  have  a  sufficient  number  of  copies  in  order  to 
indemnify  us,  in  the  first  instance,  for  that  cost,  if  we  should 
find  it  is  advisable  to  have  them  printed. 

Mr.  E.  D.  Benson:  I  would  suggest  what  I  think  nearly 
all  the  local  bar  know,  that  Mr.  Pierce  is  doing  a  great  deal  of 
legal  printing,  and  it  occurs  to  me,  and  I  suggest  that  for  the 
thought  of  the  committee,  that  it  would  appear  to  me  if  he 
got  the  index  out  that  he  would  also  like  to  print  the  book 
for  the  association  and  have  the  local  sale,  and  perhaps  he 
could  do  it  better  here  than  it  could  be  done  elsewhere. 

Mr.  Gay :  I  would  like  to  second  the  motion.  I  think  that 
it  should  go  to  a  committee. 

Motion  stated  by  the  Chair. 

Mr.  Griffiths :  I  think  the  committee  ought  to  be  instructed 
to  confer  with  Judge  Hanford  as  to  whether  any  changes  should 
be  suggested 

Mr.  Gay:     That  can  be  attended  to  afterwards. 

Mr.  Preston:     I  understand  this  is  merely  a  preliminary 
matter  to  get  the  probable  cost  or  the  probable  amount  of    ^ 
guarantees  before  going  further  into  the  matter. 

Motion  put  and  carried. 

The  President:  I  will  appoint  upon  that  committee,  the 
mover  of  the  same  (Mr.  Ira  Bronson),  Mr.  Charles  Shepard 
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and  Mr.  Harold  Prestx)ii,  and  ask  them  to  report  at  their  e 
convenience  tomorrow  morning,  if  possible.  The  meetin 
now  be  adjourned  until  tomorrow  morning  at  10  o'clock 
members  present  will  please  register  in  the  book  which  i 
on  the  desk  here,  and  I  also  wish  to  announce,  on  the  p 
the  King  County  Bar  Association,  that  there  is  an  ent( 
ment  provided  for  you  this  evening  out  at  Madison 
reached  by  the  street  cars,  and  every  member  of  the 
County  bar  will  constitute  himself  a  member  of  the 
mittee  on  entertainment  and  will  be  prepared  to  take  < 
of  you  when  you  get  there. 
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SECOND    DAY. 


MORNING  SESSION. 
Seattle,  Washington,  10  A.  M.,  Friday,  July  9,  1904. 

Meeting  called  to  order  at  10 :20  A.  M.  by  the  Chair. 

The  President:  The  first  matter  on  the  regular  order  of 
business  is  the  report  of  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure. 

The  Secretary:  Mr.  President,  before  we  proceed  with  the 
regular  order  I  wish  to  say  I  have  communications  from  several 
members  of  the  association  and  others  who  were  invited,  ex- 
pressing regret  of  their  inability  to  be  present  at  this  meeting. 
It  would  take  too  much  time  to  read  them  so,  unless  directed 
otherwise,  I  shall  pass  it  with  this  mention. 

Mr.  Joseph  Shippen:  Mr.  Chairman,  I  would  like  to  make 
an  announcement  on  behalf  of  the  King  County  Committee  of 
Arrangements.  I  have  tickets  for  a  banquet  tonight  on  behalf 
of  all  visiting  lawyers.  I  have  given  them  out  to  some,  but 
would  like  to  give  them  out  to  others.  The  local  members  of 
the  King  County  Bar  Association  who  have  subscribed  will 
receive  their  tickets  through  the  mail. 

The  President:     We  will   now  take  up  the  report  of  the 
Conunittee  on  Judicial  Administration  and  Remedial  Proced-* 
ure,  ;Mr.  R.  G.  Hudson,  of  Tacoma,  Chairman. 

Report  of  the  committee  read  by  Mr.  Hudson  as  follows : 

Seattle,  Washington,  July  7,   1004. 
To  Washington  State  Bar  Association: 

Your  Committee  on  Judicial  Administration  and  Remedial  Procedure, 
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begs  leave  to  report  that  it  recommends  to  this  association  for  considera- 
tion, the  following  subjects: 

1.  Establishment  of  juvenile  courts. 

2.  Separate  election  of  judges. 

3.  That  the  calling  of  grand  juries  annually  be  made  compulson-  m 
all  counties  of  the  tenth  class  and  those  having  a  population  greater  than 
the  tenth  class. 

4.  That  the  Supreme  Court  have  power  to  formulate  rules  with  ref- 
erence to  instructions  to  jurors;  instructions  to  be  prepared  by  coimsel 
and  submitted  to  court  before  argument;  instructions  to  be  delivered  to 
and  taken  out  by  jury. 

5.  That  the  Supreme  Court  provide  by  rule  that  in  aU  appUcations  for 
writs  in  aid  of  the  Court's  Appellate  Jurisdiction  and  in  all  other  appli- 
cations, where  possible,  the  case  be  entitled  the  same  as  in  the  lower 
court,  and  that  the  opposite  party  be  served  with  notice  of  appUcation. 

6.  Any  party  desiring  to  appeal  from  a  judgment  or  order  of  the 
Superior  Court,  claiming  that  such  court  committed  any  error  not  ap- 
parent on  the  recoid  of  said  court,  and  who  desires  a  sUtement  of  facts 
or  bill  of  exceptions  signed,  settled  and  certified  in  order  to  present  said 
error  to  the  Supreme  Court  shall,  when  he  files  his  statement  of  facta  or 
bill  of  exceptions,  file  his  assignment  of  errors  with  the  same,  so  that 
the  Superior  Court,  when  signing,  settling  and  certifying  the  same,  may 
settle  and  certify  the  facts  in  reference  to  said  assignment  of  error,  and 
all  errors  other  than  those  apparent  on  the  record,  outside  of  said  state- 
ment of  facts,  shall  be  deemed  to  have  been  waived,  but  nothing  shall 
prevent  the  Supreme  Court  from  reversing,  where  any  manifest  error  w 
shown  by  said  bill  or  statement,  although  not  assigned,  if  said  court  be 
satisfied  that  such  prevented  a  fair  trial. 

Respectfully  submitted, 

R.  G.  HUDSON,  Chairman, 
J.  B.  HOWE, 
J.  C.  WAUGH, 
F.  H.  RUDKIK, 
RALPH  KAUFITklAN. 

Mr.  IhuUim:  Mr.  President,  the  first  subject,  the  establish- 
ment of  Juvenile  Courts,  is  one  with  which  I  am  not  pa^ 
tioularly  familiar,  and  was  inserted  in  this  report  at  th« 
instance,  I  think,  of  Mr,  Shippen,  of  the  Seattle  bar.     How- 
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ever,  I  have  some  information  in  a  general  way  with  reference 
to  the  matter,  and  it  seems  to  be  one  of  the  methods  for  the 
reformation  of  wayward  youths,  and  of  course  is  of  vital  im- 
portance to  our  State  as  going  to  make  better  citizens  of  the 
wayward  boys  of  the  country.  As  far  as  I  am  concerned  I 
would  like  to  hear  from  Mr.  Shippen,  or  anyone  who  is  posted 
on  this  subject.  I  am  not  very  well  posted  about  it  myself, 
and,  as  I  say,  it  was  inserted  in  this  report  at  the  request,  I 
think,  of  Mr.  Shippen. 

The  President:  Gentlemen,  the  paper  is  open  for  discus- 
sion. In  view  of  the  fact  that  we  are  somewhat  crowded  upon 
the  program  I  shall  have  to  call  the  attention  of  the  meeting 
to  the  rule  that  no  one  is  allowed  to  speak  more  than  ten  minutes 
in  discussing  these  subjects. 

Mr.  Shippen :  Mr.  President,  it  appeals  to  the  humanity  of 
all  citizens  that  during  the  period  of  adolescence  due  care 
should  be  taken  of  those  who  seem  to  be  in  violation  of  law, 
and  it  is  a  shame  that  all  confess  that  in  our  larger  cities  of 
the  State  these  juvenile  offenders  should  be  incarcerated  with 
felons  and  that  they  should  come  in  contact  with  those  who 
may  be  steeped  in  vice. 

Now,  it  may  be  a  difficult  problem  what  remedy  can  be 
provided,  but  in  some  cities,  as  especially  in  Denver,  a  method 
has  been  adopted  of  having  an  inferior  court,  as  it  were,  called 
a  .Tuvei  lie  Court,  and  Judge  Lindsey,  who  has  given  a  good 
deal  of  attention  to  the  subject,  and  who  presides  over  that 
ooiirl;  in  Denver,  addressed  the  citizens  of  this  city  in  the  First 
Presbylc  rian  Church  last  winter,  both  the  bar  and  the  com- 
munity at  large  on  this  subject. 

Now  what  legislation  may  be  required  to  constitute  such 
courts  in  this  commonwealth  I  am  not  prepared  to  say,  and 
it  might  be  well  to  be  considered  by  a  committee  of  this  bar 
and  something  drafted  to  submit  to   our  Legislature   which 
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meets  next  winter.-  I  think  that  the  suggestion  may  well  emi- 
nate  from  this  association,  representing  the  bar  of  the  State, 
putting  its  emphasis  on  this  humanitarian  side  of  administeriui, 
criminal  law  to  those  who  may  be  charged  with  derelections 
during  the  period  of  adolescence. 

Under  the  intimation  of  your  Chairman  of  the  pressure  of 
business  this  morning,  I  will  not  occupy  your  attention  further 
than  to  emphasize  the  importance  that  is  felt  in  this  community 
of  Seattle  on  this  subject,  and  I  presume  it  will  be  echoed  by 
lawyers  of  other  cities  of  the  State,  and  I  think  these  juveniles 
courts  will  be  confined  to  the  larger  cities ;  and  perhaps  there 
will  be  little  occasion  for  them  in  the  rural  districts. 

Mr.  Griffiths— Mr.  President  and  Gentlemen:  I  would  like 
very  much  to  see  this  association  give  its  most  cordial  and 
emphatic  approval  of  the  first  recommendation  of  this  com- 
mittee. I  am  very  glad  that  Mr.  Shippen  was  enabled  to  bring 
it  before  the  association.  It  is  sometimes  said,  I  think  un- 
justly, that  the  members  of  the  bar  are  more  concerned  with 
their  own  profession  than  with  the  interest  of  the  public  at 
large.  Then  again  I  think,  gentlemen,  that  this  State  is  rather 
behind  other  States  in  legislation  of  this  beneficient  character. 
That  may  be  due  to  the  fact  tliat  our  population  is  sparse  and 
conditions  are  not  the  same  as  back  in  the  Eastern  States,  but 
it  is  true  with  our  growing  population  the  same  conditions  will 
be  found  here  as  there  and  the  same  problems  presented,  calling 
for  the  same  solution. 

Now,  I  think,  gentlemen,  it  is  pretty  generally  conceded  that 
in  this  country,  said  by  many  of  us  to  be  the  most  civilized 
country  in  the  world,  crime  is  on  the  increase,  and  not  in  other 
civilized  countries.  I  suppose  that  is  due,  at  least  I  attribute 
it  to  at  least  two  things  more  than  to  any  others.  The  great 
stretch  of  frontier  in  our  country  and  the  people  in  that  frontier 
country  feel  less  the  regulations  and  restraints  of  people  of 
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more  thickly  settled  communities ;  and  next,  the  lack  of  parental 
control  of  our  children.  I  would  like  to  call  attention  briefly 
to  the  agitation  that  has  been  going  on  towards  the  attainment 
of  this  end  suggested  by  this  committee. 

A  year  or  so  ago  tiiis  matter  was  taken  up  in  one  of  the 
]>sychological  societies  of  this  city,  a  very  able  paper  was  pre- 
sented by  Mr.  J.  F.  Douglas  on  this  subject,  and  we  must  bear 
in  mind,  gentlemien,  this  is  no  new  thing;  a  juvenile  court  has 
l)een  in  existence  and  in  successful  operation  in  a  nmnber  of 
Eastern  cities,  and  this  paper  reviewed  the  entire  situation 
and  the  result  of  that  paper  was  that  a  committee  was  appointed 
to  draft  a  law  to  present  to  the  next  session  of  our  Legislature, 
which  was  done,  asking  for  the  establishment  of  a  similar 
(Mairt,  but,  thr  a  \cli  \ho  cMisorvrtti.^^^n  if  tlie  members  of  the 
bar  on  the  Judiciary  Committee  of  our  House,  the  bill  was 
smothered  or  not  presented.  Then  the  charity  organizations 
of  this  city  took  the  matter  up;  it  was  discussed  at  the  State 
Conference  of  Charities  and  Corrections,  at  which  conference 
Judge  Griffin,  of  Tacoma,  presented  very  ably,  indeed,  a  paper 
upon  the  same  subject,  and  the  Women's  Federation  of  Clubs 
in  this  city  appointed  a  committee  to  draft  a  bill  or  to  confer 
with  other  committees  to  secure  a  bill  for  the  same  end.  The 
improvement  clubs  of  this  city  appointed  a  committee  for  the 
same  purpose  and,  if  I  am  not  mistaken,  the  matter  came  up 
before  the  Chamber  of  Commerce,  of  this  city.  I  am  not 
positive  about  that,  but  anyway,  there  has  been  a  great  deal 
of  agitation  towards  getting  passed  at  our  next  session  of  the 
L^slature  a  bill  and,  to  me,  considering  that  a  very  great 
many  members  of  the  Legislature  will  be  members  of  the  bar, 
I  think  that  the  hearty  endorsement  of  this  project  by  this 
association  will  go  a  long  ways  towards  bringing  about  the 
passage  of  a  proper  law. 

It  may  not  occur  to  all  of  you  that  there  is  much  need  for 
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a  law  of  this  sort,  especially  among  the  members  from  smaller 
counties.  I  had  occasion  a  little  while  ago  to  inquire  as  to 
the  number  of  offenses  committed  by  the  juvenile  offenders  of 
this  city.  One  large  rental  agency  stated  that  the  damage  done 
to  the  property  under  the  charge  of  this  rental  agency  amounts 
to  at  least  five  thousand  dollars  a  year,  and  that  damage  was 
practically  done  by  the  children  of  this  city  under  the  age  of 
sixteen  years.  Several  other  rental  agencies  said  the  damage 
done  to  their  property  of  one  sort  or  another  was  very  great 
Another  agency  stated  in  writing,  that  the  damage  done  by 
these  little  ones — ^j'oung  ones — amounted  to  at  least  a  thousand 
dollars  a  year.  Kow,  it  is  wrong  that  these  little  people  should 
be  taken  into  our  criminal  courts  and  tried  as  ordinary''  crimi- 
nals and  tried  and  sent  to  the  ordinary  jail  and  lock-up  to 
which  the  ordinary  hobos  and  criminals  are  sent.  This  is  all 
wrong,  and  the  purpose  and  object  of  this  legislation  is  to 
secure  a  separate  trial  of  these  juvenile  offenders,  and  not,  if 
possible,  to  send  them  to  jail,  but  put  them  under  a  probation- 
ary officer  and  give  them  one  or  more  trials. 

I  think,  gentlemen,  Judge  Griffin  is  here  and  it  would  be 
well  to  listen  to  him  on  this  subject. 

The  President :  Any  further,  discussion,  gentlemen,  on  this 
subject  or  on  any  other  of  the  points  recommended  by  this 
committee  f 

^Ir.  Hudson:  Mr.  President,  the  second  recommendation  is 
the  separate  election  of  judges,  which  is  a  matter  of  great  im- 
portance, as  all  lawyers  generally  recognize.  This  association 
has  deelareil  itself  heretofore  in  favor  of  this  method  of  elect- 
ing the  judgi-s,  but  the  matter  has  not  been  followed  up,  as 
perhai)s  it  should  have  l)een,  in  order  to  reach  any  results— 
that  is,  to  secure  legislation  on  the  subject.  The  Constitution 
of  the  State  would  have  to  be  changed  with  reference  to  the 
time  of  election  of  Sui^erior  Judges.      The   SuiM-eme  Judges 
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may  be  elected  at  any  other  time  than  a  general  election  as 
the  Legislature  may  enact,  so,  so  far  the  Supreme  Judges  are 
concerned,  there  would  be  no  necessity  for  any  amendment, 
but  as  to  the  Superior  Judges  it  would  be  necessary.  But 
this  is  a  matter  of  such  great  importance,  it  seems  to  me,  to 
take  the  judges  out  of  the  realm  of  the  traflSc  and  trade  of  the 
political  conventions,  that  this  association  should  follow  it  up 
"with  a  committee  to  secure  necessary  legislation  on  the  subject. 

The  President :    Any  discussion  on  this  point  ? 

Mr.  Gay:  Mr.  President,  does  that  matter  of  the  election 
of  judges  come  up  under  any  other  head  ? 

The  President:     ISTo. 

Mr.  Gay:  In  your  address  it  was  referred  to.  I  think  the 
bar  have  already  favored  the  separate  election  of  judges  and 
probably  another  expression  should  be  added  to  it,  but  it  has 
grown  upon  my  mind  that  our  Suj^rior  Court  Judges  and 
also  our  Supreme  Court  Judges  are  inadequately  paid.  Now, 
at  the  cost  of  living  that  is  today  prevalent  throughout  the 
land  no  lawyer  can  be  four,  eight  or  twelve  years  upon  the 
Superior  Court  bench  and  then  afterwards  retire  to  practice 
and  have  saved  anything;  he  can't  even  accumulate  a  home 
or  be  at  all  fitted  to  enter  the  ranks  and  get  a  practice.  I  think 
that  it  is  a  crying  shame  that  the  head  of  a  cannery,  who  just 
simply  is  the  business  manager  of  that  cannery,  or  the  business 
manager  of  almost  any  other  interest,  who  can  do  something 
else,  is  higher  paid  than  our  judges.  From  the  Federal  Court 
do\vn  the  judiciary  in  this  countrj^  is  inadequately  paid,  and 
I  have  come  so  in  contact  with  the  judges,  and  seen  them  and 
their  manner  of  living  and  the  manner  in  which  they  get  ahead 
is  so  much  beneath — ^they  are  called  upon  to  subscribe  for 
everything — that  I  know — and  when  they  spend  their  best  lives 
they  are  inadequately  paid,  and  I  think  there  ought  to  be 
some  concerted  effort  to  increase  the  pay  and  to  increase  the 
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term,  and  I  think  that  is  a  matter  of  enough  imiwitance  to 
deserve  the  attention  of  this  association.  It  is  a  fact  that 
in  this  State  many  of  our  Sui>erior  Court  Judges  have  had  a 
hard  time  to  get  the  practice  they  had  when  they  went  upon 
the  bench  and  which  their  abilities  entitled  them  to.  Everv 
other  part  of  the  report  meets  my  views,  but  this  subject,  I 
tliifik,  is  an  important  one. 

Mr.  Bronson:  The  subject  brings  to  my  mind,  Mr.  Presi- 
dent, very  forcibly  a  criticism  which  has  been  mentioned  in 
our  midst  by  ourselves  with  reference  to  the  purpose  and  the 
use  and  the  usefulness  of  this  organization.  Xow  we  hear  a 
paper  read  here  which  touches  the  consciousness  of  every  law- 
yer here;  we  hear  it  discussed  and  the  next  year  we  will  hear 
the  same  thing  discussed  again,  and  we  do  not  take  any  further 
interest  in  it  more  than  simply  to  have  a  desultory  discussion 
among  ourselves  on  the  subject,  without  looking  for  any  final 
action  or  the  procurement  of  any  result  whatsoever  here. 

Now,  if  this  Bar  Association  lacks  a  stimulus — perhaps  the 
lack  of  results  from  its  expressions  and  meetings  is  the  lack 
of  stimulus  itself — if  we  believe,  as  I  guess  we  all  do  believe, 
that  the  bench,  calling  as  it  does  for  a  high  order  of  intelligence 
.and  integrity  and  a  great  amount  of  labor,  painstaking  labor, 
is  inadequately  paid,  and  with  no  provision  yet  made  for  its 
proper  election  or  its  proper  appointment,  its  election  as  to 
individual  occupancy,  why  do  not  we  undertake  some  means  of 
procuring  the  change  that  is  needed?  We  see  the  greatest 
ability  in  the  land  devoted  to  the  services  of  the  Federal  bench 
because  there  is  great  honor  attached  to  that  office,  because  it 
commands  the  highest  respect  in  all  the  land.  The  pay  of 
the  Federal  Judiciary  of  this  country  is  ridiculously  small, 
considering  the  amount  of  labor  that  is  involved  in  thq  admin- 
istration of  law  in  the  Federal  Courts,  but  it  is  undoubtedly 
true  that  the  emoluments  of  this  office  are  considered  a  small 
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part  of  the  reward,  compared  with  the  honor  of  being  a  member 
(if  that  bench. 

Xow,  in  the  case  of  the  elective  judiciary  of  this  State  we 
have  a  scramble  for  office,  among  the  friends  of  those  who 
are  aspirants  for  that  office,  perhaps,  more  than  among  the 
aspirants  themselves,  bnt  that  is  a  condition  of  things  obtaining 
here  which  does  not  meet  with  the  appi'oval  of  anybody.  We 
realize,  perhaps,  that  the  judges  are  inadequately  paid — 
ridiculously  paid — in  the  amount  of  compensation  they  receive, 
and  yet  we  take  no  steps  here  in  this  Bar  Association  to  bring 
any  change  in  that  respect.  That  is  one  of  the  things  that  we 
ought  to  take  enough  interest  in  to  procure  some  steps  to  be 
taken  in  the  right  direction.  It  has  been  said  that  we  ought 
not  to  go  to  the  Legislature  and  lobby;  I  do  not  consider  that 
this  association  or  any  member  of  it  in  attempting  to  procure 
a  needed  reform  or  any  step  we  may  think  fit  to  take,  that  it 
is  an  act  that  can  be  condemned  by  anybody ;  and  I  do  believe 
this  Bar  Association  of  the  State  of  Washington  can  not  only 
increase  the  interest  in  its  o^vn  deliberations  and  meetings 
among  its  own  members  by  taking  practical  action  upon  these 
things,  but  that  we  could  render  a  great  service  to  this  State 
and  the  people  by  undertaking  some  practical  means  of  ac- 
complishing the  results  which  we  all  know  ought  to  be  ac- 
complished. 

I  have  not  considered  myself  any  practical  means  of  carrying 
it  out;  I  simply  say  we  ought  not  to  take  up,  year  after  year, 
consideration  of  subjects  and  then  pass  them  by  with  an  idle 
discussion.  It  does  not  seem  to  me  to  be  compatible  with  the 
dignity  of  the  association  or  our  members. 

The  President:  So  far  as  carrying  into  effect  any  legisla- 
tion which  might  be  adopted  by  the  association  in  respect  to 
this  matter,  Mr.  Bronson,  which  I  think  is  very  well  suggested 
by  you,  our  Constitution  provides  for  the  appointment  of  com- 
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mittees  of  that  nature.  If  it  is  the  sense  of  this  meeting,  a 
committee  should  be  appointed  to  draft  the  necessary  bill  or 
bills  and  see  to  their  enactment,  if  possible. 

Mr.  Hughes:  Mr.  President,  I  move  you  that  a  committee 
be  appointed  by  the  Chair,  consisting  of  five  members,  to  draft 
the  necessary  legislation  on  this  subject  and  present  it  to  the 
next  Legislature. 

I  entirely  concur  in  what  Mr.  Bronson  says,  that  there  is  no 
impropriety  in  the  members  of  the  bar  of  this  State  endeavor- 
ing to  secure  the  right  kind  of  legislation  at  any  time  and  in 
seeking  to  aid  the  memebrs  of  the  Legislature  as  to  what  is  the 
right  kind  of  legislation.  Now,  it  seems  to  me  that  this  is 
a  matter  of  great  importance.  It  is  evident  that  the  members 
of  the  Supreme  bench  of  this  State  and  the  great  majority  of 
the  Superior  Court  Judges  are  utterly  disheartened  as  to  anv 
practical  results  being  accomplished  by  the  meetings  of  this 
association.  That  fact  is  apparent  because  they  never  attend 
our  bar  meetings,  and  I  do  not  see  any  other  reason,  and  I 
think  we  ought  to  encourage  them  to  attend  these  meetings 
and  let  them  undertand  we  are  interested  in  them  and  in  their 
work,  and  that  we  purpose  to  make  these  meetings  interesting 
and  valuable,  not  only  to  the  members  of  the  bar,  but  to  the 
judiciary  as  well  I  would  like  to  see  a  resolution,  at  the 
proper  time,  expressing  a  regret  that  they  do  not  join  with  iis 
in  our  meetings,  passed  by  this  association. 

Mr.  Hudson:  I  would  suggest  that  when  we  get  through 
with  this  report  that  that  would  be  a  very  proper'  motion  to 
make,  so  as  to  take  up  all  these  matters  we  pass  upon  and 
approve. 

Mr.  Hughes:  I  withdraw  the  motion  at  the  present  time, 
then,  on  the  suggestion. 

Mr.  Hudson:  My  idea  was,  perhaps,  to  take  up  these 
different  subjects  separately  for  discussion. 
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The  President :  I  did  not  so  understand  it,  but  fortunately 
we  have  already  proceeded  upon  that  line  and  have  reached 
the  discussion  of  the  second  heading,  "Separate  Election  of 
Judges."  Is  there  any  further  discussion  on  this  head  desired- 
If  not,  we  will  proceed  with  the  other. 

Mr.  Hudson:  Mr.  President,  the  third  subject  is  the  calling 
of  Grand  Juries.  Of  course  we  know  that  the  law  against 
certain  classes  of  crime  is  not  enforced  at  all  in  some  localities 
in  our  State.  This  is  unfortunate  because  it  begets  a  disrespect 
of  the  law  and  it  begets  crime  and  it  produces  bad  results  in 
vitiating  the  body  politic  and  particularly  the  young,  and 
under  the  system  which  is  pursued  to  inaugurate  the  prosecu- 
tion of  crimes  in  this  State  the  burden  seems  to  fall  upon  the 
prosecuting  attorneys.  They  are  either  un^villing  or  they  are 
unable  to  sufficiently  prosecute  some  crimes  to  even  make  them 
keep  under  cover.  I  do  not  know  whose  fault  it  is,  and  I  will 
not  express  an  opinion  on  that  subject,  except  I  think  that  the 
fault  might  be  somewhat  remedied  by  having  grand  juries  to 
meet  every  year  to  investigate  these  crimes  and  all  other 
crimes,  of  course.  There  is  considerable  advantage  in  a  grand 
jury  over  the  prosecuting  attorneys  in  this  respect  because  they 
are  secret  inquests,  they  have  the  right  to  compel  the  attendance 
of  witnesses  and  the  giving  of  testimony;  the  grand  jury  is 
composed,  or  supposed  to  be  composed  of  the  best  citizens  of 
the  county,  selected  from  different  sections,  and  they  are  sup- 
posed to  be  informed  as  to  what  is  going  on  in  their  respective 
communities  and  are  able  to  get  much  more  information  on 
the  subject  of  violations  of  the  law,  and  furthermore,  as  it  is 
secret,  witnesses  are  willing  to  go  before  the  grand  jury  when 
they  would  not  be,  perhaps,  to  report  crimes  to  the  prosecuting 
attorney.  The  prosecuting  attorney  under  the  law  has  no 
way,  at  least  I  think  he  has  no  way  of  putting  a  party  under 
oath  to  get  information  with   reference  to  crimes.     It  was 
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suggested  by  one  member  of  the  committee  that  this  would  lie 
rather  burdensome  financially  to  require  the  smaller  counties 
to  have  grand  juries  and  limit  was  placed  on  the  recommenda- 
tion on  that  account.  So  far  as  I  am  concerned,  I  think  that 
it  would  pay  well  all  of  the  counties  to  have  grand  juries  at 
least  once  a  year. 

We  may  criticise  the  grand  jury  system,  but  I  have  ha<l 
the  observation  of  both  systems  and  I  am  satisfied  that  we 
need  grand  juries  in  this  State  very  much,  particularly  at  thi:? 
time,  and  the  committee,  therefore,  made  this  recommendation. 

The  President:  Gentlemen,  is  there  any  discussion  of  this 
third  recommendation  of  the  Judiciary  Committee,  that  the 
calling  of  grand  juries  annually  be  made  comuplsory  in  all 
counties  of  the  tenth  class  and  in  those  having  a  population 
greater  than  the  tenth  class? 

Mr.  John  P.  Iloyt:  ilr.  President,  I  am  disposed  to  dis^- 
agree  with  the  recommendation  of  the  committee  in  that  re- 
gard. I  have,  like  the  gentleman  just  preceding  me,  had  ex- 
perience under  both  systems,  and  my  experience  has  been 
that  no  profitable  amount  of  good  comes  from  the  grand  jury 
system.  I  think  it  is  clear  that  any  good  which  can  Ih' 
accomplished  is  sufficiently  accomplished  now.  The  judge:* 
have  now  the  authority  to  call  a  grand  jury  at  any  time,  and 
if  any  such  state  of  affairs  arises  which  makes  it  desirable  that 
a  grand  jury  l)o  in  session,  I  think  the  judges  of  the  courts 
may  bo  deinnuled  \i\Km  to  call  a  grand  jury,  but  to  make  it 
obligatory  to  have  them  meet,  I  myself  believe  would  not  be 
in  accordanco  with  public  jx^licy.  I  believe  the  system  it.^If 
is  wn>ng;  I  Ih^Hcvc  a  stH?ret  inquisition  is  not  in  accordance 
with  the  iH»licy  of  our  ginernnient  and  should  be  avoided  except 
in  case  of  givat  uiws.^ity,  ami  I  think  it  is  sufficiently  guarde<l 
at  present, 

Mr.  ShipiHMi:     Mr.  President,  I  would  sav  a  word  in  verv 
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hearty  concurrence  with  the  report.  My  ]:)ersonal  experience 
with  grand  juries  has  been  in  the  State  of  Pennsylvania,  and 
my  observation  of  tlie  system  there  has  convinced  me  that  it  has 
a  great  and  far  reaching  effect  in  the  education  of  the  citizens 
and  in  instilling  into  their  minds  a  proper  sense  of  the  duties 
of  citizenship.  It  was  a  matter  of  education  to  twenty-three  of 
the  leading  citizens  of  the  county ;  they  came  better  to  under- 
stand that  this  is  a  government  of  the  people  and  by  the  people 
and  for  the  people,  and  in  the  Federal  court  the  instructions 
given  to  grand  juries  throughout  the  country  educates  the 
people  in  their  relations  to  the  State  and  Federal  government 
in  a  way  that  strengthens  our  institutions. 

That  is  one  argument  in  my  mind  in  favor  of  the  grand 
jury  system,  and  I  heartily  concur  in  the  argument  presented 
by  the  chairman  of  this  committee,  and  I  think  our  experience 
in  this  State  teacHes  us  that  we  should  have  more  grand  juries 
and  that  less  responsibility  should  be  thrown  upon  the  prose- 
cuting attorneys  upon  whom  the  duties  to  be  performed  by  a 
grand  jury  devolve  at  the  present  time. 

Mr.  Hudson:  Mr.  President,  I  do  not  suppose  that  the 
frauds  that  existed  for  so  many  years,  imder  a  regular  organ- 
ization, in  the  city  of  St  Louis  would  ever  have  been  unearthed 
unless  there  had  been  a  grand  jury,  and  I  think  that  is 
suflScient  argument  in  favor  of  a  grand  jury. 

I  have  not  known  but  two  grand  juries  being  called  in  the 
State  of  Washington  since  I  have  been  here,  and  I  believe  they 
had  to  be  called  under  the  pressure  of  a  jx^tition  on  the  part 
of  citizens.  The  Superior  Judges  do  not  exercise  this  right 
unless  it  seems  they  are  braced  up  to  do  it. 

Mr.  Jacobs:  Mr.  President,  I  am  absolutely  opposed  to 
the  grand  jury  system.-  Our  experience  in  this  coimty  is 
sufficient  to  convince  the  j^eople  of  this  county  that  grand 
juries  do  not  accomplish  the  purjx)se  that  they  are  called  to 
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accomplish.  Xow,  in  early  days,  while  this  was  a  Territory, 
we  had  a  grand  jury  at  every  session  of  the  court.  The  grand 
jury  then  seemed  to  accomplish  its  purpose;  the  sole  respon- 
sibility was  devolved  upon  them  under  the  chai^  and  direction 
of  the  court,  and  they  accomplished  things — ^they  did  things; 
but  since  there  has  been,  under  the  Constitution,  a  divided 
system  of  responsibility,  grand  juries,  judging  their  eflFective- 
ness  from  the  experience  we  have  had  in  this  county,  are  an 
expensive  farce.  The  last  grand  jury  that  we  had  in  this 
county  I  think  found  some — I  am  not  certain  about  the  num- 
ber— some  fifty  or  sixty  indictments.  Xot  a  single  person  in- 
dicted by  that  grand  jury  was  ever  convicted.  Most  of  them 
were  discharged  by  the  court  without  a  trial. 

Xow  under  the  system  as  we  have  it,  the  responsibility 
ought  to  be  cast  upon  the  prosecuting  attorney.  He  ought  not 
only  to  be  a  good  lawyer,  but  a  man  of  moral  courage  that 
would  act  upon  his  convictions.  Put  such  a  man  as  that  in 
office,  banish  your  grand  juries,  make  him  responsible  for  the 
enforcement  of  the  criminal  laws,  and  you  will  accomplish 
practical  results.  But  whenever  there  is  organized  a  power  ur 
an  organized  system  for  the  purpose  of  countenancing  the 
violation  of  statutory  law  in  this  State  my  observation  is  that 
there  is  a  disjK>sition  on  the  part  of  the  prosecuting  attorney  to 
shift  the  matter  on  to  the  court  and  to  get  the  court  to  call  a 
grand  jury. 

Xow,  while  I  had  the  honor  to  be  upon  the  Superior  bench 
of  this  cinmty,  a  grand  jury  was  called.  I  voted  against  calling 
that  grand  jury.  It  resulteil  precisely  as  the  last  grand  jun* 
that  we  had  in  this  c^nmty.  Enormous  expense  was  piled  up 
against  the  cinuity  and  it  seemeii  almost  impossible  to  make 
that  grand  jury  lot  gt>  their  hold.  However,  the  court  had 
to  periMuptorily,  as  I  \inderstand,  dismiss  them.  The  results 
of  their  invos^tigations  turneil  out  to  be  as  abortive  as  this  last 
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jrrand  jury.  It  resulted  in  nothip*^  whatever  only  to  make 
the  law,  the  criminal  law,  as  administered  in  this  coimty;  a 
farce.  Prosecuting  attorneys  shoulder  the  responsibility  upon 
a  grand  jury,  and  wherever  you  have  a  divided  responsibility 
you  will  have  results  that  are  not  at  all  satisfactory. 

Xow  I  say  that  the  only  course  is  to  hold  the  prosecuting 
attorney  responsible,  as  the  law  enforces  upon  him  the  respon- 
sibility for  the  enforcement  of  the  criminal  laws  of  this  State, 
Avithoiit  fear  or  favor,  and  when  he  fails  in  this  responsibility, 
when  he  knows  that  there  is  no  division,  that  he  can't  shift  this 
responsibility  on  the  court  by  asking  the  court  to  call  a  grand 
jury,  why,  then  you  will  accomplish  effective  results,  or,  if 
you  have  a  different  system,  as  they  have  in  the  Federal  court, 
you  have  the  same  effective  results.  There*  the  grand  jury 
amounts  to  something  because  there  is  no  divided  responsibil- 
ity, but  this  double  system  has  resulted  in  failure  and  ever  will 
result  in  failure. 

Mr.  Gay:  Mr.  President,  I  am  going  to  quite  thoroughly 
agree  with  Judges  Hoyt  and  Jacobs.  I  am  quite  confident 
that  the  grand  jury  system  would  accomplish  nothing  in  the 
administration  of  justice  in  this  State.  I  can  see  that.  It  is 
my  opinion  that  it  would  be  a  rare  thing  that  a  bill  of  indict- 
mentment  would  be  returned  by  any  grand  jury  if  a  proso- 
auing  attorney  before  the  grand  jury  did  not  want  it.  It  is 
true,  and  1  know  that  from  experience  that  it  is  true,  that 
uianj  grand  juries  will  uot  return  a  bill  when  there  ia  cause 
for  it  nd  reason  for  it — I  have  had  exj^rience  for  five  years 
with  grand  juries — and  another  grand  jury  called  a  little  later 
\^"iilJ  take  the  matter  up.  Human  nature  is  so  peculiai  ihat, 
after  they  would  find  five  or  six  or  seven  indictments  they 
\wjul(l  get  a  little  tired  of  indictments  and  they  would  want 
to  »-how  their  independence  and  their  impartiality  by  turning 
^jine  scoundrel  loose. 
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Judge  Hanford  (and  I  refer  to  him  , though  he  is  pri 
I  think  turns  the  Federal  grand  jury  to  the  only  pr 
good  that  was  ever  accomplished  by  it,  and  that  is 
method  and  manner  of  charge  to  the  grand  jury  .  ] 
observed  in  the  last  five  or  six  years  particularly,  I  < 
think  that  I  noticed  it  much  before,  that  he  emphasi 
the  grand  jury  that  one  of  the  purposes  for  which  the^ 
called  was  to  observe  how  justice  was  administered  1 
court  in  the  court  room  so  impartially  that  they  could  g 
among  the  people  and  when  they  were  among  the  peopl 
could  say  that  our  justice  was  administered  honestly  ai 
rightly,  and  as  an  educational  matter  it  is  about  th 
practical  good  I  ever  saw  in  a  grand  jury. 

Mr.  J.  G.  McClintock :  I  concur  in  what  my  friend 
Jacobs  has  said.  The  divided  responsibility  is  a  bad 
I  have  no  objection  in  counties  of  the  tenth  class  and  C( 
more  populous  than  that,  for  a  prosecuting  attorney,  h 
able,  may  not  be  able  to  reach  all  classes,  and  a  gran< 
may  be  necessary,  and  in  those  counties  where  responsibili 
be  placed  upon  the  grand  jury,  or  could  be  under  a  system 
what  different  from  ours,  a  system  such  as  obtained 
State  to  which  I  came  before  coming  to  Washington  Tei 
why,  a  grand  jury  there  might  be  a  good  thing,  and  I 
have  no  objection  to  it,  but  my  experience  has  been  chi 
counties  below  the  tenth  class  in  this  State  and  my  obsei 
has  been  that  a  grand  jury  has  not  resulted  in  any  good 
ever  in  those  counties.  I  do  not  say  that  a  grand  jury 
result  in  any  good  in  any  county  in  this  State,  I  do  not 
that  it  would  be  efficient  in  doing  anything  which  an; 
honest,  effective  prosecuting  attorney  could  not  just  as  w 
a  little  better  do  without  the  aid  of  the  grand  jury. 

Mr.    Benson:     Mr.   President,   as  one  who  has  hac 
experience  with  grand  juries,  I  am  inclined  to  believe, 
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do  believe  that  under  our  system  and  under  our  Constitution, 
under  the  powers  given  to  the  prosecuting  attorney  by  the 
Constitution,  a  grand  jury  is  of  practically  no  benefit  to  the 
law  of  the  State. 

As  I  sat  here  I  tried  to  think  of  something  this  association 

might  do  to  assist  in  the  workings  of  the  criminal  law  of  this 

State,  and  it  seems  to  me  if  there  is  anything  it  would  be  the 

condemnation  of  a  practice  that  has  grown  up  entirely  r^ard- 

less  of  politics  in  the  State,  and  for  which  no  individual,  it 

seems  to  me,  is  to  blame,  and  that  is  the  feeling  that  as  to 

certain  classes  of  crime  it  is  entirely  discretionary  with  the 

prosecuting  attorney,  if  he  feels  it  his  duty,  simply  because 

he  may  think  a  jury,  a  petit  jury,  would  turn  the  party  loose, 

not  to   issue  warrants.     It  has  never   seemed  to  me  that  a 

prosecuting  attorney  should  have,  or  that  the  Constitution  of 

the  State  intended  that  he  should  have,  absolute  power  in  that 

respect  in  a  clear  case  where  there  was  no  question  of  violation 

of  law,  to  refuse  warrants.     Yet  I  know  that  responsibility 

must  rest  somewhere,  and  if  there  is  anything  that  this  bar 

can  do  it  is  in  the  generation  and  the  keeping  alive  or  creating, 

you  might  say,  a  public  sentiment  in  favor  of  the  punishment 

of  the  violation  of  the  law,  entirely  regardless  of  who  happens 

to  be  the  violator.     There  is  a  feeling  at  large  that  if  one  has      • 

power  and  influence  and  friends  enough  that  he  can  almost  do 

anything  in  our  State,  if  he  does  it  sufficiently  under  cover, 

without  prosecution.     I  do  not  think  a  grand  jury  is  much 

better  than  the  prosecuting  attorney  in  that  respect     I  believe 

that  all  we  can  do  here  is  to  foster,  as  far  as  possible,  a  feeling 

among  the  people,  a  desire  upon  the  part  of  all  and  a  unanimity 

to  the  fullest  vpossible  extent  that  the  law  should  be  enforced  in 

whatever  manner  it  may  be,  and  as  long  as  the  prosecuting 

attorney  has  the  power  that  he  has  now  in  this  State,  thai 

pressure  be  simply  brought  to  bear   upon  him.      He  is   an 

Digitized  by  VjOOQIC 


52  PBOCBBDIW^CMB 


absolutele  Czar,  as  I  understand  it,  and  nobody  else  ha 
right  to  meddle  with  him,  any  further  than  public  of 
has  its  effect  on  all  officials.     He  is  in  control  over  the 
as  I  understand  it,  the  court  has  practically  no  control 
him,  and  public  opinion,  in  my  opinion,  alone  can  change 

Mr.  Griffiths:  Mr.  President,  like  the  young  gent] 
who  spoke  yesterday,  I  feel  very  strongly  upon  this  parti 
question.  I  am  sorry  to  see  so  much  opposition  shown  1 
system  known  as  the  grand  jury.  I  am  a  staunch  adniii 
the  jury  system  and  a  firm  believer  in  its  usefulness;  wl 
or  not  we  make  it  useful  is  wholly  dependent  upon  ours 
and  one  great  part  of  that  system  is  the  grand  jur^', 
I  say,  gentlemen,  it  will  be  a  sorry  day  for  this  country 
any  part  of  the  jury  system  falls  into  disuse,  and  in  our 
it  is  getting  so  that  a  young  man  scarcely  knows  wl 
grand  jury  is. 

Now,  I  have  been  in  this  Territory  and  State  fifte 
more  years;  I  have  seen  both  juries  tried,  and  I  believe 
crime  could  be  better  regulated  and  checked  by  more  fr© 
invstigations  under  the  resjwnsibility  of  a  grand  jury. 

In  answer  to  one  gentleman  I  wish  to  say  this,  that 
the  last  grand  jury  that  convened  in  King  County  wai 
of  the  best,  was  one  of  the  most  independent  and  fearless  { 
juries  that  ever  adorned  the  grand  jury  system  in  this  ooi 
or  in  any  other  country,  and  that  if  it  failed  its  failure  ws 
due  to  the  grand  jury  part  of  the  system,  but  to  lack  < 
operation  with  that  grand  jury  by  the  office  of  the  prosec 
attorney  of  King  County.  We  all  know  that  a  grand  jury 
accomplish  much  without  the  co-operation  of  the  prosec 
attorney,  and  we  also  know  it  is  the  duty  of  the  prosec 
attorney  to  guide  and  assist  any  grand  jury. 

I  regard  the  grand  jury  system,  the  use  of  the  grand 
as  one  of  the  greatest  educators  of  our  people  and  that  in 
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tion  as  one  of  the  bulwarks  of  our  liberties  and  of  our  institu- 
tions. Now,  why  do  we  need  a  grand  jury  in  this  State?  Be- 
cause in  many  instances,  gentlemen,  our  prosecuting  attorneys 
are  yoimg  men,  inexpierenced  men  and  men  who  lack  the  re- 
sponsibility to  institute  these  criminal  cases.  Why?  Why, 
they  say  the  taxpayers  will  grumble  at  the  cost  if  it  does  not 
turn  our  successfully,  or  some  association  of  men,  political 
association,  will  grumble.  A  criminal  can  more  easily  control 
one  man  in  the  prosecuting  attorney's  office  than  he  can  control 
twenty-four  grand  jurors  called  together  from  time  to  time 
from  the  body  of  the  county. 

Mr.  Frank  D.  Xash:  Mr.  President,  it  seems  to  me  this 
matter  should  be  brought  before  this  meeting  in  such  shape  that 
it  can  be  voted  on.  My  understanding  is  that  the  recommenda- 
tions are  ^  all  presented — ^tliat  a  committee  was  appointed  to 
make  recommendations  to  the  Legislature.  It  seems  to  me  that 
where  we  can  we  should  eliminate  the  different  branches  of 
these  reports  as  we  go  on,  and  to  try  to  get  this  matter  before 
the  meeting,  I  move  you  that  the  recommendation  made  by  this 
committee  in  regard  to  the  calling  of  grand  juries,  that  we 
do  not  approve  that  recommendation — that  this  meeting  do  not 
approve  it. 

Motion  seconded,  and  on  a  rising  vote  was  declared  lost. 

The  President:  Are  you  ready  to  take  up  the  next  subject, 
Mr.  Hudson? 

Mr.  Hudson:  The  fourth  recommendation  is  that  the 
Supreme  Court  have  power  to  formulate  rules  with  reference  to 
instructions  to  juries;  instructions  to  be  prepared  by  counsel 
and  submitted  to  the  court  before  argument;  copy  of  instruc- 
tions to  be  given  jury. 

It  was  thought  by  the  committee  that  it  would  be  better  to 
have  the  matter  referred  to  the  Supreme  Court  by  the  Legis- 
lature than  to  pass  an  act  fixing  the  method  of  instructing  juries. 
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because  the  Supreme  Court  would  likely  appoint  several  com- 
petent attorneys  to  prepare  rules  and  those  rules  would  be  sub- 
mitted to  that  court,  and  have  them  approved  by  the  court.  So 
that  it  would  meet  the  idea  of  the  committee  of  this  association, 
if  the  association  sees  fit  to  adopt  this  idea,  to  recommend  that 
course.  The  rules  could  be  changed  from  time  to  time,  if 
necessary,  by  the  Supreme  Court  without  the  enactment  of 
a  new  law  or  an  amendment  to  the  law.  I  expect  there  are  a 
number  of  gentlemen  here,  perhaps,  who  have  practiced  both 
under  the  system  that  is  recommended  for  instructing  juries 
as  well  as  our  present  system,  who  will  be  able  to  compare  the 
merits  of  Qie  two  systems.  I  have  myself,  and  it  is  my 
judgment  that  the  system  recommended  by  this  committee  is 
far  preferable  to  the  one  in  practice  in  this  State  and  in  the 
Federal  court.  As  there  are  other  gentlemen  who  have  had 
experience  along  this  line,  why,  I  will  not  take  the  time  of  the 
association. 

The  President :  Is  there  any  discussion  of  this  branch  of 
the  committee's  report,  gentlemen? 

Mr.  W.  H.  Thompson:  Mr.  President  and  Gentlemen,  I 
think  it  goes  without  saying  that  some  such  development  of 
our  system  of  instruction  to  juries  is  absolutely  necessary  in 
order  to  make  the  law  anything  like  a  science  in  this  State. 
Of  course  there  are  a  number  of  States  in  the  Union  that  have 
practiced  for  many  years  under  a  somewhat  similar  rule.  For  in- 
stance, in  Indiana  (I  presume  there  are  a  number  of  Indiana 
attorneys  within  the  sound  of  my  voice)  we  had  a  section, 
remembered  by  every  lawyer,  No.  534,  that  was  passed  by  the 
Legislature  about  thirty  years  ago.  The  bar  of  Indianapolis, 
with  such  men  as  Harrison,  McDonald  and  Butler  at  the  head, 
formulated  the  section  and  lobbied  it  through  the  L^slature, 
and  there  was  great  opposition  to  it,  but  of  course  the  Bar 
Association  stood  by  it,  and  that  section,  instead  of  provoking 
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opposition  after  it  was  put  into  the  code,  there  has  never 
been  in  the  thirty  years  that  followed  the  slightest  attempt  to 
modify  it  or  repeal  it,  and  every  lawyer  of  the  State  is 
thoroughly  in  love  with  it  and  it  has  operated  perfectly.  An 
attempt  was  made  either  four  or  six  years  ago  to  get  a  similar 
section  into  the  code  of  this  State.  I  remember  Mr.  Harold 
Preston,  of  this  bar,  was  chairman  of  the  Judiciary  Commit- 
tee, and  some  such  section,  but  in  an  involved  form,  was 
brought  before  the  committee.  The  committee  seemed  to  take 
kindly  to  it  except  it  seemed  to  be  badly  worded,  and  a 
number  of  lawyers  from  dffierent  portions  of  the  State  were 
invited  to  come  before  the  Judiciary  Committee  (I  think  it 
was  the  Joint  Judiciary  Committees  of  the  Senate  and  House) 
and  among  others  I  was  favored  with  an  invitation  to  appear 
there,  and  I  addressed  the  committee  upon  the  propriety  of 
changing  it  to  the  idea  contained  in  the  Indiana  code,  and  so 
i  leased  was  the  committee  with  it  that  they  requested  me  to 
prepare  a  copy  of  that  section  and  submit  it  as  an  amendment 
so  the  committee  could  pass  upon  it.  I  did  so,  and  it  went 
riirough  the  committee,  but  I  do  not  know  how,  but  somehow, 
the  bill  was  lost  in  the  House.  That  section  provided  simply 
this,  that  judges  upon  request  should  give  their  instructions  in 
writing;  second,  that  any  instructions  which  were  requests  J 
should  be  either  given  or  refused'  and  so  endorsed  upon  the 
niiirgin;  if  endorsed  to  be  given,  then  the  instnictions  cduM 
Ik:  read  to  the  jury  in  the  argument  of  the  case  as  lav^*  in  the 
«*ar:o,,  and  commented  upon  as  such,  and  that  the  jury  sli:>uld 
take  the  instructions  to  their  jury  room- 

Xow  there  were  a  number  of  attorneys  who  appeared  in  op- 
position at  that  time,  upon  the  theory,  as  they  expressed  it,  that 
they  appeared  most  often  for  the  defendant  and  it  seemed  to 
them  it  would  give'the  plaintiff  in  the  case  an  advantage  from 
the  fact  that  he  had  the  last  argument  to  the  jury  and  could 
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take  the  instructions  that  seemed  to  bear  most  strongly  in  his 
favor  and  argue  them  with  great  force  to  the  jury  and  it  woiil<i 
give  him  an  undue  advantage.  But  I  could  see  nothing  in 
that,  because  the  instructions  could  be  commented  upon  before 
the  plaintiff  took  hold  of  them  by  the  defendant's  counsel  in 
his  argument  before  the  closing  speech  and  there  would  be  nu 
reason  why  the  exact  meaning  and  force  of  the  instructions 
could  not  be  brought  before  the  jury  so  they  could  understand 
theui. 

Now,  it  is  a  truth — it  may  be  denied,  but  it  nevertheless 
remains  the  truth — that  instructions  given  to  juries  by  courts 
are  not  understood.  Every  practising  lawyer  knows  that  jurors 
come  to  him  after  a  trial  is  over  and  give  the  most  w^ild  and 
f<»o!ish  ideas  of  what  the  instructions  given  by  the  court  were, 
and  it  is  not  wonderful  that  it  should  be  so.  They  have  not 
studied  law,  they  have  not  reasoned  along  legal  lines,  they  art 
not  familiar  with  legal  diction ;  the  instructions  are  prepared  in 
legal  diction  and  they  are  more  or  less  carefully  drawn,  not  s«' 
much  with  the  intention  of  making  them  perfectly  clear  t<' 
ignorant  minds,  ignorant  upon  legal  questions,  but  for  the 
puri>o.se  of  being  careful  to  state  within  certain  legal  lines  the 
pn)iK)sition  of  law  that  it  is  intended  to  submit  to  the  jury. 
Iheu  they  are  read  one  after  another  to  the  jury,  perhap 
twenty  or  thirty  instructions,  the  jwry  goes  out,  there  is  scarcelv 
one  of  them  that  can  renieml)er  or  understand  or  discriminate 
knwwn  the  ditiFeront  instructions  and  what  they  really  mean. 
I  sually,  if  the  case  turns  ujxm  some  vital  point  and  there  i> 
a  pivotal  question  of  law  in  the  case,  and  if  there  is  one  or 
niavU*  two,  iustnictions  ujxm  that  jx^int  which  clear  up  the 
clouds,  the  attorneys  on  either  side  can  take  those  instructions 
uuxrkiHl  to  Ih^  given  by  the  court  and  can  go  to  the  jurv  and 
say,  -Ueutlemen  of  the  Jury:  His  Honor  will  instruct  yuu 
this,   llis   Honor  has  alnnuly  endorsed   this  instruction  to  be 
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given  as  law  in  the  case,  and  His  Honor  will  give  yon  thid 
instruction  as  the  law  in  the  case.  Now,  let  us  analyze  this 
instruction  and  see  how  it  applies  to  the  facts  in  the  case  aud 
how  it  hurts  and  how  it  helps."  It  clears  the  whole  case  and 
it  enables  the  attorney,  be  he  the  attorney  for  the  defendant 
or  the  attorney  for  the  plaintiff,  to  go  to  the  jury  and  argue  to 
them,  knowing  what  the  vital  questions  of  law  in  the  case  are 
and  what  the  court  is  going  to  say  to  them  upon  those  ques- 
tions. Xow  we  do  not  know  what  the  court  is  going  to  give  as 
the  law  in  the  case,  and  the  attomyes  go  forward  to  the  argu- 
ment like  skaters  on  ice  that  will  hardly  bear  them,  and 
at  the  close  of  an  attorney's  argument  to  the  jury  the  court 
may  give  his  instructions  in.  such  a  ^ay  as  to  leave  his 
whole  argument  in  the  dark  and  in  confusion,  and  I  think 
that  no  attorney,  be  he  for  the  plaintiff  or  be  he  for  the 
defendant,  need  to  fear  that  the  clear  truth  shall  come  out 
or  that  the  clear  law  shall  be  understood  by  the  jury  in 
the  trial  of  the  case,  and  I  think  some  such  proposition  as  this 
is  that  is  now  advanced,  that  the  Supreme  Court  perhaps  aided 
by  the  consensus  of  opinion  of  lawyers  of  the  State,  may  draft 
a  certain  plan  of  instructing  juries,  that  it  will  help  us  in  the 
trial  of  cases  very  much  more  than  our  present  proceeding 
helps  us. 

Mr.  Gay:  Mr.  President,  I  want  to  only  say  that  I  think 
that  sort  of  procedure  makes  less  appeals;  1  think  that  is  the 
record  of  those  States  that  use  it  to  the  exclusion  of  others, 
and  in  order  to  the  shortening  of  this  debate,  if  you  will  enter- 
tain it,  I  want  to  move  that  the  entire  report  of  the  committee 
be  adopted.  We  have  read  it  all  and  it  will  probably  shorten 
the  debate  and  then  we  can  hear  Mr.  Macdonald. 

The  President:  We  have  already  committed  ourselves  par- 
tially to  the  other  way  and  we  will  have  to  proceed.     1  will 


Digitized  by  VjOOQ IC 


68  PEOCEEDINGS 

entertain  a  motion  for  the  adoption  of  the  report  when  this 
present  section  is  approved. 

Mr.  Gay:  Well,  I  will  make  it,  then.  I  move,  Mr.  Presi- 
dent, that  this  section  of  the  report  be  adopted. 

Motion  seconded,  and  declared  carried. 

Mr.  Hudson:  Mr.  President,  the  next  section  I  will  get 
Mr.  Heinhart  to  explain,  as  he  is  more  familiar  with  it  than 
I  am. 

Mr.  C.  S.  Reinhart:  Mr.  President,  the  fifth  recommenda- 
tion is  ^That  the  Supreme  Court  provide,,  by  rule,  that  in  all 
applications  for  writs  in  aid  of  the  courts  Appellate  Jurisdic- 
tion, and  in  all  other  applications  where  possible,  that  the  cause 
be  entitled,  the  same  as  in  the  lower  court,  and  that  the 
opposite  party  be  served  with  notice  of  application." 

This  recommendation  is  simply  for  the  purpose  of  simplify- 
ing the  practice  as  to  statement  of  facts  in  the  Supreme  (pourt 
I  have  no  doubt  you  all  know  tliat  the  court  has  decided  that 
there  are  some  cases  of  this  character  in  aid  of  the  court's 
jurisdiction  in  which  they  do  not  allow  costs;  in  other  words, 
that  the  costs  would  probably  depend  upon  the  final  determina- 
tion of  the  case. 

Xow,  it  seems  to  me  that  it  would  require  more  of  an  argu- 
ment, if  the  Superior  Court  should  fail  to  settle  a  statement 
of  facts,  that  it  is  necessary  to  change  the  title  of  that  case 
when  you  went  to  the  Supreme  Court  for  a  writ  of  mandamus, 
than  on  the  other  hand  that  the  title  should  remain  the  same. 
It  is  the  same  case,  but  under  the  practice  now,  when  you  go 
to  the  Supreme  Court  for  a  writ  of  mandamus  it  is  entitled 
on  the  relation  of  so  and  so  against  the  Superior  Court.  The 
party  in  interest  is  not  necessarily  served  with  the  process; 
the  court  is  served.  The  case  is  taken  to  the  Supreme  Court 
and  docketed,  you  pay  a  three-dollar  docket  fee  for  the  relator 
and  one  dollar  docket  fee  for  the  respondent.    It  is  an  appeal 
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case,  however;  that  is,  it  is  a  case  in  which  you  are  bringing 
this  proceeding  in  aid  of  the  court's  Appellate  Jurisdiction. 
After  you  get  the  case  docketed  and  after  final  determination 
you  go  back  to  the  Superior  Court  and  you  come  up  on  appeal 
and  you  have  got  to  docket  it  again  as  an  appeal  case  because 
they  are  different  parties  in  the  case,  another  set  of  feps  has 
to  be  paid,  and,  as  I  say,  probably  in  the  first  instance 
that  is  one  of  the  cases  in  which  the  court  will  not  allow 
costs,  and'then  under  the  procedure  now  you  can't  even  recover 
your  costs  in  the  special  proceeding  in  the  appeal  case.  The 
fact  of  the  matter  is,  there  is  no  cost  in  it  that  could  probably 
be  recovered  for  except  the  docket  fee,  but  that  luuch  would 
be  saved,  and  I  think  further  it  would  be  a  little  benefit  to 
the  bar,  as  you  have  your  case  docketed  once  there  will  be  no 
necessity  to  ever  docket  it  again  and  it  would  prevent  con- 
fusion possibly  when  the  cases  are  brought  on  for  assignment. 
A  good  many  of  the  attorneys  remember'  there  is  some  con- 
fusion about  that,  about  getting  their  cases  on  the  calendar, 
because  remembering  that  they  have  had  the  case  docketed 
Oiice  they  do  not  consider  it  is  necessary  to  docket  it  again — 
they  overlook  that  fact,  and  frequently  cases  are  not  docketed 
in  time  to  be  placed  upon  assignment  when  otherwise  they 
would  have  been  regularly  assigned. 

Then  the  necessity  of  the  service  of  this  process  upon  the 
party  beneficially  interested.  The  court  has  held  in  one 
instance  in  which  application  was  made  for  a  writ  to  the 
court  that  service  of  the  petition  was  properly  made  upon  the 
court.  The  attorney,  as  a  usual  thing,  is  presumed  to  appear 
for  the  party  beneficially  interested,  and  he  usually  appears 
as  the  attorney  for  the  court.  There  is  nothing  whatever  in 
the  record  to  show  that  the  attorney  appears  for  the  party 
beneficially  interested,  consequently  if  it  is  a  case  it  which 
a  judgment  can  be  entered  for  costs,  there  is  nobody  against 
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whom  to  enter  costs.  You  can't  enter  costs  against  the  court, 
and  the  party  beneficially  interested  has  not  appeared. 
The  result  would  be  that  you  have  to  make  a  shomng,  as 
a  matter  of  fact,  before  the  court,  before  you  can  get  a  judg- 
ment in  the  case  that  the  party  beneficially  interested  has 
actually  appeared  by  that  attorney,  or  that  attorney  has  repre- 
sented the  party  beneficially  interested. 

I  think  that  is  all  I  care  to  say. 

Mr.  L.  T.  Turner:  Mr.  President,  I  move  the  adoption  of 
that  fifth  paragraph  of  the  report. 

Mr.  Hudson :  I  would  suggest  that  we  act  on  the  whole  of 
it  and  when  we  get  through  act  on  the  whole  report. 

The  President:     We  might  not  adopt  the  whole  report. 

Mr.  Turner's  motion  was  duly  seconded. 

Mr.  Benson:  Mr.  President,  I  would  like  to  inquire  of 
Mr.  Reinhart  if  he  has  considered  this  question;  it  seems  to 
me  that  either  the  statute  or  the  Constitiition,  probably  the 
statute,  is  opposed  to  it  in  this,  that  those  writs  are  required  to 
run  in  the  name  of  the  State,  and  if  that  is  true,  can  it  be 
changed  by  rule  of  the  court  ? 

Mr.  Hughes :  That  does  not  interfere  with  the  running  in 
the  name  of  the  State — the  matter  of  the  application. 

Mr.  Benson:  I  understand  the  Supreme  Court  has  niled 
upon  the  question,  and  that  being  so  it  would  be  all  right  to 
pass  It.  1  thought  we  did  not  want  to  run  contrary  to  either 
the  Constittuion  or  the  statute. 

Mr.  Turner's  motion  put  by  the  President  and  declared 
carried. 

Mr.  Hudson:  Mr.  President,  I  would  like  to  ask  Mr.  Howe 
to  explain  the  sixth  proposition  in  the  report. 

Mr.  James  B.  Howe:  Mr.  President,  the  sixth  proposition 
IS  for  the  purpose  of  brevity  in  the  record,  and  also  presenting 
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to  the  Court  of  Appeals  the  facts  necessary  in  order  to  enable 
them  to  consider  the  errors  assigned. 

As  the  law  now  stands  in  the  State  court  you  file  your 
assignments  of  error  or  make  your  assignments  of  error  in 
your  behalf.  At  that  time,  however,  the  statement  of  facts 
has  already  been  settled.  Xow  the  object  of  this  provision  is 
that  at  the  time  the  court  settles  the  statement  of  facts  or  bill 
of  exceptions  he  shall  know  what  errors  the  party  appealing 
relies  on,  so  that  the  bill  of  exceptions  or  statement  of  facts 
will  present  the  matter  necessary  to  a  consideration  of  those 
errors  and  those  only.  If  the  errors  are  not  assigned  until 
after  the  statement  of  facts  or  bill  of  exceptions  is  settled, 
then  it  may  be  that  the  party  who  has  prepared  his  bill  of 
exceptions  or  statement  of  facts  may  have  left  out  some  matter 
that  the  respondent  at  that  time  did  not  think  important,  but 
which  becomes  very  important  after  the  error  has  been  assigned. 

Xow  if  when  the  court  settles  the  statement  of  facts  or  bill 
of  exceptions  it  knows  just  exactly  what  errors  the  appellant 
relies  upon,  then  it  can  see  whether  the  record  properly  presents 
the  facts  necessary  for  the  consideration  of  the  errors  assigned ; 
otherwise  it  can't.     That  is  the  object  of  that  provision. 

Mr.  Hughes:  Mr.  President,  I  want  to  express  an  ob- 
jection— I  do  not  \vant  to  take  any  time,  because  we  must 
hurry  through.  I  see  no  objection  whatever  to  this  practice 
where  a  shorter  record  is  made,  but  where  the  statement  of 
facts  undertakes  to  take  up  the  entire  record  there  can  be  no 
reason  why  an  assignment  of  errors  should  be  made  at  the  time 
it  is  proposed  and  it  often  would  entail  double  work  upon  the 
appellant. 

I  think  when  a  short  record  is  made,  anything  less  tiiaii  a 
full  statement  of  facts  is  made,  there  is  much  to  commend  the 
reconunendation  of  the  committee,  but  where  the  appellant  pro- 
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poses  to  take  up  all  the  facts  in  the  case  it  seems  to  me  that 
the  recommendation  should  not  apply. 

Mr.  John  P.  Hartman:  Mr.  President,  as  I  read  this  I 
do  not  exactly  understand  the  application  of  that  recommenda- 
tion. It  is  a  little  questionable  there  just  what  is  meant  bv 
"the  record."  I  take  it,  however,  that  it  means  the  usual 
transcript  of  the  testimony, from  the  shorthand  report  and  prob- 
ably includes  the  pleadings  and  orders  and  so  on,  and  "not 
apparent"  and^so  on;  I  do  not  know  how  it  would  be  possible 
in  a  statement  of  facts  that  contains  all  the  evidence  and  all 
the  pleadings,  how  it  would  be  possible  to  claim  an  error  if  it 
was  not  there  apparent.  It  could  not  be  hid  away  somewhere 
in  some  unknown  recess,  or  between  the  lines  and  written  in 
afterwards;  but  as  Mr.  Hughes  has  suggested,  if  it  is  a  short 
record  the  rule,  then,  is  that  you  can  not  go  oiUside  of  the 
short  record.  Of  course  that  is  all  there  is  before  the  court, 
yet  if  there  was  something  'else  done  that  had  not  gone  up 
it  is  too  late  to  remedy  it.  I  do  not  see,  as  I  understand  this, 
how  it  would  assist  us  any  in  taking  our  cases  to  the  Appellate 
Court. 

Mr.  Howe :  Mr.  President,  Mr.  Hartman  has  evidently  not 
understood  the  language  of  the  section.  A  bill  of  exceptions 
or  statement  of  facts  does  not  become  a  part  of  the  record  until 
it  is  settled  and  certified.  Therefore,  when  the  section  uses 
the  expression  there  referring  to  the  "record,"  the  record  con- 
stitutes all  the  pleadings,  journal  entries  and  such  matters  as 
would  go  into  the  transcript.  If  the  error  appears  in  the 
matter  that  would  go  into  the  transcript,  it  is  unnecessary  to 
put  it  in  the  bill  of  exceptions  or  statement  of  facts,  but  by 
filing  your  bill  of  exceptions  or  statement  of  facts  you  do  not 
make  that  a  part  of  the  record ;  it  becomes  a  part  of  the  record 
when  the  judge  certifies  the  statement  of  facts. 

Now,  this  section  provides  that  as  to  any  matter  not  apparent 
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on  the  record,  that  is,  on  what  would  be  in  the  transcript,  if  a 
party  desires  to  urge  any  error  which  should  properly  appear 
in  the  statement  of  facts,  he  must,  at  the  time  he  files  his 
statement  of  facts,  assign  that  error.  That  is  for  the  purpose, 
as  I  said,  of  enabling  the  judge  when  he  settles  the  statement 
of  facts  to  see  that  all  the  matters  necessary  to  properly  present 
the  errors  assigned  outside  of  the  transcript  to  the  Supreme 
Court  is  in  the  statement  of  facts,  so  it  can  be  considered.  That 
is  all. 

Mr.  Hughes :  Mr.  Howe,  what  do  you  say  as  to  the  necessity 
of  doing  so  where  the  certificate  of  the  judge  is  that  the  state- 
ment of  facts  contains  all  the  facts : 

Mr.  Howe:  I  do  not  think  there  would  be  any  object  gained 
in  assigning  your  error  in  a  matter  of  that  kind,  provided  the 
whole  statement  of  facts  goes  up.  This  was  for  the  purpose 
of  accomplishing  the  shortening  of  statements  of  fact. 
Mr.  Hartman :  That  can  be  done  now,  can  it  not  ? 
Mr.  Howe:  That  can  be  done  now  to  this  extent:  you  can 
shorten  your  statement  of  facts  now,  but  supposing  no  amend- 
ments are  filed  at  all,  suppose  you  file  a  defective  statement 
of  facts,  respondent  may  be  misled,  he  may  be  careless,  he  may 
not  examine  it  to  see,  or  he  may  not  have  appreciated  the  fact 
that  the  appellant  is  going  to  urge  some  legal  proposition  and 
not  put  into  his  statement  of  facts  the  matter  necessary  to 
present  that  to  the  court. 

Now  you  take  the  practice  that  prevails  in  the  Federal  Court. 
I  remember  that  a  couple  of  years  ago  a  statement  of  facts — I 
was  not  in  the  case,  had  nothing  to  do  with  it — and  bill  of 
exceptions  was  presented  to  Judge  Hanford.  The  Federal 
Court  practice  provides  that  at  the  time  you  sue  out  your  writ 
of  error  or  take  your  appeal  you  shall  file  your  assignments  of 
error.  Now  you  understand,  of  course,  that  is  done  before 
your  briefs  are  filed.     Now,  I  think  Judge  Hanford  had  a 
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good  deal  of  difficulty  in  settling  the  bill  of  exceptions  because 
the  party  representing  the  defendant  in  error,  or  the  respondent, 
was  claiming  that  everything  should  go  into  that  bill  of  ex- 
ceptions because  he  could  not  tell  what  errors  were  going  to  be 
assigned  in  thio  Appellate  Court.  I  have  had  the  same  diffi- 
culty in  the  State  Court,  and  I  presume  every  lawyer  taking 
up  a  case  has  been  confronted  with  the  respondent  claiming 
to  the  court,  "Why,  your  Honor,  I  do  ^;iot  know  what  errors 
this  man  is  going  to  assign  when  he  gets  me  into  the  Supreme 
Court  and  therefore  you  should  put  the  whole  evidence  in." 
Well,  in  many  cases  you  put  the  whole  evidence  in,  and  witli 
all  due  respect  to  the  Supreme  Court,  and  I  do  not  mean  it  as 
a  criticism  in  any  way,  but  when  you  find  five  judges  laboring 
wiin  the  transcripts  they  labor  with  now  and  they  see  two  or 
three  thousand  pages  of  typewriting  to  go  through  with,  I 
thiiJi  it  is  no  disrespect  to  the  court  to  say  that  that  judgment 
is  goiiir;  to  be  prepared  without  very  much  attention  being 
paid  to  the  statement  of  facts.  A  man  gets  tired;  it  is  no 
criticism  on  the  bench;  any  lawyer  knows  that  he  will  gci 
mental  dyspepsia  if  he  has  to  wade  through  two  or  three  thous- 
and pages  of  testimony  in  order  to  pick  out  one  little  point  that 
could  have  been  raised,  perhaps,  in  ten  or  fifteen  lines. 

Mr.  Hughes:  Mr.  President,  to  save  any  further  questum 
or  discussion,  I  move  you  the  adoption  of  this  paragra^'h  <«f 
Oie  report,  except  that  it  shall  not  apply  to  statements  of  facts 
of  bills  of  exceptions  containing  all  the  facts  occurring  up«)r. 
the  trial. 

Mr.  Hughes'  motion  duly  seconded  and  put  by  the  Prusi<lenr. 

Mr.  Winfield  R.  Smith:  Mr.  President,  I  am  opr-vsed  t«) 
Ml.  Hughes'  motion  for  this  reason.  I  think  the  point  is  a 
perfectly  good  one,  but  I  think  the  practical  results,  thd  p'acti- 
cal  operation  of  his  motion,  would  be  that  the  staltmcn;.  an«i 
the  cntiie  statement  of  facts  would  go  up  more  gennraily.  if 
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possible^  than  it  does  now,  and  therefore  instead  of  relieving 
the  Supreme  Court  and  assisting  them,  I  think  we  would  ho 
burdening  them  all  the  more. 

Mr.  Hughes'  suggestion  is  a  very  good  one,  but  when  we 
do  not  want  to  take  time  to  go  over  it,  we  will  send  up  the 
whole  record ;  we  do  that  now,  and  if  his  motion  is  adopted  we 
would  send  up  the  whole  record  almost  every  time  rather  than 
to  get  down  to  determining  just  what  assignments  of  error  we 
wish  to  urge  and  rely  upon  so  early  in  the  appeal.  Therefore 
it  seems  to  me  we  should  either  leave  our  practice  as  it  is  or  else 
adopt  the  recommendation  of  the  committee  entire.  We  should 
either  follow  the  practice  of  specifying  our  exceptions,  our  as- 
signments of  error,  when  the  statement  of  facts  is  settled,  or 
else  in  our  briefs,  as  it  is  now,  because  practically  we  will 
defeat  the  purpose  and  aim  of  this  recommendation  and  we 
will  overburden  the  Supreme  Court  then  further  than  they 
are  now  with  full  transcripts. 

Mr.  Hudson:     What  is  the  question,  Mr.  President? 

The  President:  I  will  ask  Mr.  Hughes  to  again  state  his 
amendment,  and  the  question  is  on  the  amendment.  \ 

Mr.  Hughes:  I  move  the  adoption  of  this  report,  providing 
it  shall  not  apply  where  the  statement  of  facts  or  bill  of  ex- 
ceptions contain  all  the  facts  occurring  on  the  trial. 

Mr.  Hughes'  motion  seconded,  put  by  the  Chair  and  declared 
carried. 

Mr.  Hudson :  I  move  the  adoption  of  the  report  as  amended 
as  a  whole,  Mr.  President. 

Mr.  Hudson's  motion  duly  seconded. 

Mr.  T.  L.  Stiles:  Mr.  President,  I  have  not  said  anything 
on  this  subject  before,  but  now  it  is  up  I  want  to  urge  a  word. 
I  am  opposed  to  this  because  I  am  opposed  to  confusing  this 
matter  of  statement  of  fact  and  errors  any  more  than  it  is  now. 
I  think  we  get  along  very  well  as  it  is.     I  can  not  conceive 
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how  an  attorney  can  take  an  appeal  and  prepare  a  bill  of 
exceptions,  which  is  a  part  of  the  statement  only,  without 
making  some  such  specification  as  this,  declaring  his  intention 
beforehand,  and  expect  to  go  to  the  Supreme  Court  and  not  g" 
out  of  court,  on  the  proposition  that  he  has  not  got  all  the  facts 
there  relating  to  it,  because  the  court  below  certainly  would  not 
certify  a  statement  of  facts  which  would  be  less  than  a  full 
statement  imless  it  was  with  some  such  qualification.  I  have 
always  tried  in  my  own  practice  in  taking  cases  up  to  take  up 
less  than  the  full  record,  and  I  never  considered  I  was  safe  at 
all  in  doing  so  unless  I  did  specify  when  I  furnished  my  state- 
ment of  facts  to  the  other  side  that  I  proposed  to  appeal  only  on 
certain  pro}X)sitions.  That  was  warning  to  them  to  look  out 
that  everything  in  the  case  pertaining  to  those  questions  I  pn- 
posed  to  urge  was  in  the  statement  of  facts.  For  instance,  I 
might  want  to  assign  as  error  the  admission  in  evidence  of  a 
promissory  note;  wo  will  suppose  the  other  side  alleges  it  wa> 
a  forged  note  or  that  there  was  some  deficiency  about  it.  Now 
I  object  to  tlie  admission  of  the  note  in  evidence;  the  only 
testimony  necessary  relating  to  that  subject  is  all  the  testimony 
relating  to  that  note,  but  unless  I  qualify  my  statement  befon*- 
hand,  why,  the  court  above  will  say,  if  the  other  side  will 
point  it  out,  that  I  have  nothing  there  to  show  that  was  all 
the  evidence  on  that  subject,  and  I  would  be  out.  The  fact 
is,  the  practice  has  grown  up  so  that  everybody,  almost  every- 
body, at  least,  practically  takes  up  a  full  statement  with  a 
certificate  of  the  court  that  it  is  all  the  material  facts  in  the 
case.  That  means  that  is  all  the  evidence  in  the  case.  When 
you  have  got  all  the  material  facts,  why,  there  is  no  necessity 
for  any  qualification,  and  I  think  it  will  confuse  things  hen^ 
if  we  go  any  further  with  the  subject 

The  President:  The  motion,  gentlemen,  is  to  adopt  section 
JTo.  6  as  amended. 

Motion  put  by  the  Chair  and  declared  lost 
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The  President:  Now,  gentlemen,  we  have  not  passed  yet 
upon  the  recommendation  of  section  Ifo.  1  for  the  establish- 
ment of  juvenile  courts.  The  Chair  will  entertain  a  motion 
with  respect  to  that  section. 

It  was  duly  moved  and  seconded  that  section  1  of  the  com- 
mittee's recommendations  be  adopted. 

Mr.  Hoyt:  Mr.  President,  I  think  we  ought  to  go  a  little 
slowly  about  this ;  it  may  be  aSl  right  and  a  good  thing,  but  1 
think  it  should  have  more  careful  consideration. 

Ill  the  beginning,  I  will  say  that  I  think  there  is  some 
remedy  necessary,  but  I  am  not  prepared  to  say  myself,  and  I 
doubt  whether  the  Legislature  ought  to  be  advised,  that  we 
are  prepared  to  say  absolutely  that  the  remedy  lies  in  the 
creation  of  a  separate  court.  I  think  that  we  should  proceed  a 
little  slowly.  It  is  an  important  proposition,  and  it  is  a 
change,  perhaps,  necessitating  a  change  even  of  the  Constitu- 
tion. I  am  not  sure  as  to  that,  but  I  do  not  think  that  we 
should  jump  at  it  hurriedly.  Of  course  this  committee  may 
have  given  the  most  careful  consideration  to  the  subject  and 
they  may  be  satisfied,  but  I  have  not  given  it  such  careful 
consideration  and  I  assume  a  majority  of  the  members  of  this 
association  have  not,  and  I  think  it  would  be  better  if  this 
subject  should  be  referred  to  a  committee,  for  the  purpose,  not 
only  of  approving  the  general  proposition,  but  of  pointing  out 
some  practical  method  for  the  better  treatment  of  this  class  of 
offenders,  but  I  will  say  that  I  am  not  in  favor,  for  one,  of 
adopting  it  broadly. 

Mr.  Bronson:  Mr.  President,  I  want  to  put  in  just  a  word 
along  the  same  line  myself.  It  is  all  very  well  for  us  to 
theoretically  ascribe  certain  virtues  to  a  certain  system,  but 
to  subscribe  our  acceptance  in  detail  to  a  system  that  is  not 
detailed  here  at  all  is  a  different  thing.  I  am  not  in  favor 
myself  of  associating  children,  or  either  very  young  men  or 

Digitized  by  VjOOQIC 


68  PBOOEEDINGS 

women,  with  hardened  criminals;  neither  am  I  in  favor  of 
establishing  a  system  of  espionage,  and  it  may,  for  all  we 
know,  in  the  absence  of  some  definitely  laid  out  and  maturely 
considered  provisions  of  some  proposed  law — ^unless  some  statute 
is  laid  before  us,  so  we  may  see  what  it  is — provide  for  the 
punishment  of  every  child  that  does  some  little  childish  misde- 
meanor, every  boy  who  mischievously  throws  a  rock  through 
a  window  or  does  any  one  act  named  in  the  line  of  vandalism^ 
the  doing  of  which  does  not  necessarily  show  that  the  child  is 
of  a  depraved  and  vicious  nature,  but  comes  more  from  the 
exuberant  animal  spirit  which  all  healthy  children  more  or 
less  possess.  I  have  seven  children  myself,  and  I  consider  I 
am  entitled  to  express  some  idea  of  what  children  can  db  along 
those  lines.  I  have  seen  children  do  a  good  many  things  where 
I  thought  a  good  dose  of  wholesome  birch  switch  could  be 
administered  with  justice  and  benefit,  but  I  would  not  like  to 
see  a  boy  eight  or  nine  years  old  who  throws  a  rock  through 
a  window  taken  by  a  police  officer,  hauled  up  to  an  alarm  box 
and  run  in  as  if  he  was  a  hardened  and  vicious  criminal,  and 
held  up  to  scorn  and  contempt,  not  only  for  himself,  but  for 
his  family,  or  who  does  any  other  action  of  that  kind,  as  they 
all  do  along  the  last  day  of  November. 

Xow,  if  this  is  put  in  definite  form  so  we  know  what  the 
act  is,  then  we  can  vote  upon  this  matter  intelligently.  I  am 
willing  to  subscribe  to  the  segregation  of  youthful  from 
hardened  criminals,  but  I  am  not  willing  to  subscribe  my  ap- 
proval of  the  establishment  of  a  court  until  we  know  what  that 
court  is  going  to  be  obliged  or  empowered  to  do  along  more 
definite  lines  than  we  see  now. 

The  President :  Gtentlemen,  the  motion  is  upon  the  adoption 
of  the  recommendation  of  section  No.  1  of  the  report  of  this 
committee  for  the  establishment  of  juvenile  courts.  Is  there 
any  further  discussion? 
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Mr.  Shippen:  Mr.  President,  I  was  going  to  draw  an 
amendment  which  would  be,  in  effect,  that  this  association 
recommends  to  tte  Legislature  the  consideration  of  the  subject 
of  juveniles  charged  with  crime,  with  a  view  to  the  establish- 
ment of  courts  to  act  in  such  cases. 

In  agitating  this  matter,  gentlemen,  at  the  outset  I  disclaim 
any  conclusion  in  my  mind  as  to  the  constitutionality  of  estab- 
lishing a  new  court  or  referring  this  matter  to  the  courts  as  they 
are  now  constituted.  I  say  I  disclaim  any  conclusion  in  my 
own  mind  as  to  the  power  of  the  Legislature,  under  the  Con- 
stitution, to  make  a  new  court  in  the  nature  of  a  juvenile  court 
or  taking  the  courts  as  they  now  exist.  For  instance,  on  the 
bench  of  King  County  we  have  five  judges.  Those  judgos,  if 
empowered  by  the  Legislature,  might  assign  to  one  of  their 
number  the  duty  of  presiding  over  this  class  of  cases,  but  as 
I  say,  I  disclaim  having  reached  any  definite  conclusion  in  my 
o\ni  mind  as  to  how  that  would  be  done. 

Mr.  Hoyt:  Judge  Shippen,  if  you  would  add  to  that  that  a 
special  committee  be  appointed  by  the  Chair,  or  some  special 
eonmiittee,  or  standing  committee  be  designated  to  bring  this  to 
the  attention  of  the  Legislature,  to  inform  them-  of  the  desira- 
bility of  some  such  matter 

Mr.  Shippen:  That  is  what  I  would  add,  and  I  will  just 
put  this  in  form  and  read  it : 

"Resolved,  That  this  association  recommends  to  the  con- 
sideration of  the  next  Legislature  the  subject  of  the  punish- 
ment of  juveniles  who  are  charged  with  crime,  and  that  this 
subject  be  referred  to  a  special  committee  to  consider  it  more 
fully  and  bring  it  before  the  Legislature." 

Mr.  Gay :    A  committee  of  three  or  five,  Judge  ? 

Mr.  Shippen :  A  committee  of  five.  That  embodies,  in  sub- 
stance, what  my  idea  would  be. 
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Mr.  Shippen's  motion  duly  seconded,  put  by  the  Chai 
declared  carried. 

The  President :  We  now  recur  to  the  second  recommen 
of  the  committee,  the  separate  election  of  judges. 

Mr.  Gay:  I  move  an  amendment  to  that,  Mr.  Prei 
by  adding,  after  the  word  "judges"  that  the  salaries  < 
Supreme  Court  judges  be  fixed  at  five  thousand  dolla 
annum  and  Superior  Court  judges  at  four  thousand  ( 
per  annum. 

Mr.  Jacobs :  I  raise  a  point  of  order  on  the  amendme 
do  not  think  it  is  germane  at  all. 

The  President:  I  think  so.  I  will  take  the  vote  < 
question  on  the  separate  election  of  judges,  for  the  ad 
of  that  paragraph  of  the  report  of  the  committee. 

Question  put  and  declared  carried. 

Mr.  Hughes:  Mr.  President,  after  reflecting  ovei 
matter  in  the  course  of  this  discussion  it  has  occurred 
that  it  would  be  better  to  have  separate  committees  app< 
if  the  association  desires  to  have  bills,  other  than  the  one 
ing  to  the  separate  election  of  judges,  presented  to  the  L 
ture.  Therefore  I  prefer  to  confine  my  motion  to  thi 
subject,  instead  of  proposing  a  committee  of  five,  to  8 
mittee  of  three,  letting  other  committees  be  appoint( 
necessary. 

I  move  you,  therefore,  Mr.  President,  that  a  commit 
three  be  appointed  by  the  President  to  draft  and  submit 
next  Legislature  the  necessary  bills  to  provide  for  se 
nomination  and  election  of  Superior  and  Supreme  Court  j 

Mr.  Hughes'  motion  put  by  the  Chair  and  declared  a 

The  President:     Now  it  will  be  in  order  to  dispose 
balance  of  the  report  in  some  practical  manner. 

The  Secretary :  Now,  Mr.  President,  a  proposition  ha 
carried  to  have  a  committee  appointed  to  look  after  th 
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recoinmendatioii,  and  now  a  proposition  has  been  adopted  to 
have  a  committee  to  look  after  this  other  recommendation.  It 
seems  to  me  we  are  going  to  get  two  other  committees  here 
and  I  would  suggest  why  not  have  the  committee  that  has  this 
in  hand  take  charge  of  these  matters  ? 

Mr.  Hughes :  Because  you  want  the  committees  having  these 
separate  propositions  in  charge  to  make  a  success  of  them. 
If  you  put  all  these  separate  propositions  in  the  hands  of  one 
committee,  they  will  not  be  able  to  devote  the  attention  to  the 
matters  that  separate  committees  would. 

The  President :    Did  you  make  any  motion,  Mr.  Secretary  ? 

The  Secretary:    I  will  make  that  as  a  motion. 

The  President :    What  is  your  motion  ? 

The  Secretary:  That  the  Committee  on  Judicial  Adminis- 
tration and  Remedial  Procedure  for  the  coming  year  have 
charge  of  the  rest  of  the  report  to  bring  before  the  Legislature 
or  court,  as  the  case  may  be,  and  urge  tlieir  adoption. 

The  President :  The  motion  is,  gentlemen,  that  the  regular 
committee  for  the  coming  year  on  this  branch  of  our  business, 
the  Committee  on  Judicial  Administration  and  Kemedial  Pro- 
cedure, have  charge  of  carrying  into  effect  these  recommenda- 
tions that  have  been  adopted  that  have  not  been  referred  to  any 
other  or  special  committee,  and  submit  them  to  the  Legislature 
or  the  court,  as  the  case  may  be,  and  urge  their  adoption.  Is 
there  a  second  to  the  motion  ? 

Motion  duly  seconded,  put  by  the  Chair  and  declared  carried. 

The  President:  Now  we  will  hear  the  report  of  the  Com- 
mittee on  Legal  Education  and  Admission  to  the  Bar,  Mr. 
Joseph  Shippen,  chairman. 

Report  of  Committee  on  Legal  Education  and  Admission  to 
the  Bar  read  by  the  chairman,  Mr.  Shippen,  as  follows : 

Digitized  by  VjOOQIC 


72  PEOCEEDINaS 


To  the  Washington  State  Bar  Association: 

Your  Committee  on  I^gal  Education  and  Admission  to  the  Bar  sub- 
mits the  following  report: 

As  to  admission  to  the  bar,  your  committee  has  carefully  considered  the 
existing  statutory  provisions  and  rules  on  the  subject,  and  on  the  whole 
they  are  deemed  satisfactory  and  not  demanding  any  present  change. 
Between  the  extreme  theory  that  every  person  without  restriction  should 
be  allowed  to  present  his  case  to  the  judicial  even  as  to  the  other  depart- 
ments of  government,  in  propria  persona,  or  by  any  agent  he  may  appoint, 
and  the  other  extreme  theory  that  the  legal  profession  ought  to  be  a 
closely  guarded  and  privileged  guild,  whose  members  alone  should  be  per- 
mitted to  approach  the  courts  or  to  practice  the  profession,  your  commit- 
tee believes  there  is  a  proper  middle  course  that  is  quite  consistent  with 
the  best  public  interests  and  the  administration  of  justice,  and  that  is 
generally  received  in  this  country  with  favor. 

Our  statutes  passed  in  1895  confer  the  control  of  admission  to  the 
bar  upon  our  Supreme  Court  and  invest  it  with  power  to  cause  due 
examination  of  applicants  to  be  made  by  an  appointed  and  compensated 
committee.  After  the  payment  of  a  fee  of  $20,  admission  is  grant«l  to 
an  applicant  holding  a  proper  certificate  from  courts  of  last  resort  of 
other  States  and  Territories  of  the  United  States,  or  to  an  applicant  pre- 
senting a  proper  certificate  of  two  years  previous  study  who  shall  pass  an 
examination  upon  his  legal  attainments  and  proficiency. 

Under  the  rules  published  in  Volume  25  of  the  Washington  Reports,  at 
the  beginning  of  each  of  the  three  sessions  of  the  Supreme  Court,  applicant? 
possessing  the  statutory  requirements  are  subjected  to  a  written  and  oral 
examination  lasting  several  days,  and  that  court  acts  on  its  committee » 
report  in  determining  whether  or  not  the  applicant  shall  be  admitted. 
The  member  of  this  committee  now  reporting,  who  is  the  clerk  of  that 
court,  and  who  has  assisted  the  Supreme  Court  in  such  examinations  of 
between  200  and  300  applicants  during  the  last  seven  years,  advocates  that 
the  preparation  in  a  law  office  only  be  extended  over  a  three  years' 
course  of  study,  and  that  examinations  be  extended  to  oover  Engliah 
grammar,  spelling,  and  the  rules  of  punctuation,  to  a  sufficient  extent 
to  enable  the  committee  to  determine  that  the  applicant  is  able  to  write 
sentences  generally  and  to  make  them  say  just  what  he  intended  them 
to  say. 

We  might  antecedently  expect  that  the  highest  court  of  the  common- 
wealth would   wish  to  maintain  a  high  standard  of  intelligence  and  of 
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legal  attainment  and  of  moral  excellence  among  all  admitted  to  become 
trusted  officers  of  the  courts  as  attorneys.  This  expectation,  we  believe, 
by  the  experience  of  recent  years,  has  been  duly  met,  and  we  are  unaware 
of  any  complaints  by  the  profession  or  by  the  public  as  to  the  methods 
adopted  or  the  results  attained  under  the  existing  statutes  and  rules  and 
the  methods  used  in  carrying  them  out. 

Based  upon  a  training  in  a  well  organized  and  conducted  law  school, 
the  law  student  needs  familiarity  with  the  methods  of  practice  that  is 
attainable  only  in  an  office  of  some  active  practitioner.  Thus  he  is  brought 
into  a  practical  knowledge  of  law,  the  theories  and  principles  of  juris- 
prudence as  applied  to  the  affairs  of  men,  and  justice  is  administered. 

The  University  of  Washington  has  a  law  department  maintained  partly 
at  public  expense  and  partly  by  the  fees  paid  for  tuition  by  students. 
Your  committee  of  its  o^^-n  motion  paid  a  visit  to  that  school  last  fall 
and  was  courteously  received,  and  held  consultation  with  its  officers  as 
to  its  needs  and  requirements  for  growth  and  efficiency.  For  the  illustra- 
tion of  its  work,  an  interesting  moot  court  was  held  wherein  four  students 
discussed  a  case  upon  which  the  bench,  consisting  of  your  committeemen 
and  two  professors  were  divided  three  to  two  in  rendering  decision,  a 
conclusion  not  without  precedent  in  even  higher  judicial  tribunals. 

In  conclusion,  your  committee  begs  leave  to  emphasize  the  fact  that 
admission  to  the  bar  after  preparatory  studies  and  examination,  is  but 
an  initial  step  in  the  attainment  of  legal  education.  To  every  intelligent 
mind  the  acquisition  and  application  of  legal  principles  and  knowledge  of 
the  law  must  be  a  continuous  process. 

Books  are  the  great  repositories  of  the  experience  and  wisdom  of  the 
ages  upon  which  law  is  built.  But  the  expense  of  keeping  up  with  the 
latest  books  is  beyond  the  resources  of  most  practitioners. 

If  it  be  conceded  that  public  law  libraries  would  be  of  public  benefit, 
the  methods  of  their  attainment  may  well  be  considered.  In  some  States 
a  portion  of  the  criminal  fines  is  devoted  thereto.  In  California  a  statute 
provides  that  one  dollar  of  the  filing  fee  in  each  case  brought  shall  be 
devoted  to  a  public  library  of  that  county. 

Finally,  our  recommendations  are: 

1.  That  a  high  standard  of  legal  attainment  and  integrity  should  be 
required  of  those  admitted  to  the  practice  of  the  law,  and  therefore  we 
confidently  rely  on  our  Supreme  Court. 

2.  That  the  profession  should  know  more  fully  of  the  standards  and 
methods  of  the  law  department  of  our  State  University  and  should  aid  in 
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promoting  it  to  a  higher  degree  of  uBefulnew  and  efficiency. 

3.  That  we  auggeat  for  consideration  the  subject  of  public  law  librar- 
ies and  the  best  methods  of  their  acquisition  and  maintenance. 

Respectfully  submitted, 

JOSEPH  SHIFPEN, 
C.  S.  REINHART, 
WINFIELD  R.   SMITH. 
Seattle,  July  7,  1904. 

The  President:  What  is  your  pleasure,  gentlemen,  with 
this  report? 

Mr.  Hughes :  Mr.  President,  I  move  you  the  address  of  tbo 
committee  be  received  and  placed  on  file. 

Motion  carried. 

The  President:  We  will  now  receive  the  report  of  the  Com- 
mittee on  Commercial  Law,  Mr.  E.  C.  Million,  of  Skagir 
County,  chairman. 

The  Secretary:  The  report  of  that  committee  has  gotten 
lost,  Mr.  President.  It  went  to  Mr.  Roberts  last,  but  the  report 
contains  only  one  recommendation,  or  rather  not  a  recommenda- 
tion, but  merely  calls  the  attention  of  the  bar  to  the  question  of 
piotcst.     It  is  fully  stated  in  the  program. 

On  motion,  an  adjournment  was  taken  to  1 :30  o'clock  P.  M., 
the  same  day. 


AFTERNOON  SESSION. 
Seattle,  Washington,  1 :30  P.  M.,  Friday,  July  8,  1904. 

The  meeting  was  called  to  order  by  the  President  at  I'A^ 
o'clock  P.  M.,  the  President,  the  Secretary  and  a  quorum  of 
members  being  present. 

The  President:  Before  listening  to  the  paper  by  Mr.  Mc- 
Donald, the  report  of  the  Committee  on  Uniformity  of  State 
Laws  will  be  heard.     The  Secretary  will  read. 
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The  Secretary  reads  the  report  of  the  Committee  on  Uni- 
formity of  State  Laws,  as  follows: 

To  the  Honorable  President  and  Members  of  the  Star  Bar  Association: 

Gentlemen:  Your  Committee  on  Uniformity  of  State  Laws  herewith 
submits  the  following  report: 

The  undersigned  members  of  the  committee  agree  that  uniformity  of 
State  lawS;  with  respect  to  divorce  and  to  the  conveyance  of  real  estate 
and  personal  property,  is  desirable.  The  work  already  accomplished  toward 
obtaining  a  uniform  negotiable  instrument  law^  we  believe,  may  open  the 
way  for  further  uniformity,  including  the  subjects  above  mentioned  and 
others.  We  understand  that  a  committee  of  the  National  Bar  Association 
has  this  subject  \mder  consideration,  and  it  will  no  doubt  receive  thorough 
examination  by  that  committee.  We,  of  course,  can  not  say  that  a 
general  agreement  could  ever  be  accomplished,  but  we  are  impressed  that 
an  ideal  plan  would  be  for  Ckingress  to  provide  a  general  code  commission, 
to  prepare  and  submit  to  the  Legislatures  of  the  various  States  a  uni- 
versal code  governing  all  points  upon  which  the  States  can  easily  agree, 
and  that  such  code  should  be  made  the  law  of  the  Federal  Courts  within 
their  jurisdictions,  and  also  in  all  State  Courts  and  jurisdictions.  We 
have  no  recommendations  to  make  other  than  to  suggest  that  this  asso- 
ciaUon  consider  the  advisability  or  propriety  of  appointing  a  committee 
to  confer  or  communicate  with  that  of  the  National  Bar  Association  upon 
the  general  subject.  While  it  may  be  that  recommendations  from  the 
Washington  Bar  Association  may  not  receive  as  great  consideration  as 
those  coming  from  the  older  commonwealths,  yet  an  expression  of  our 
interest  in  a  matter  already  engaging  the  attention  of  the  National  Asso- 
ciation will,  no  doubt,  receive  coiirteous  consideration,  and  may,  in  some 
degree,  aid  in  reaching  results. 

Respectfully  submitted, 
HIRAM  B.  HADLEY, 
RICHARD  S.  JONES, 
M.  J.  GORDON, 
Wn.L  E.  GRAVES, 

The  President:  Gentlemen,  what  will  you  do  with  respect 
to  this  report? 

Mr.  Milo  A.  Root :    Mr.  President,  I  move  that  it  be  adopted. 
The  President:     Now,  gentlemen,  we  shall  have  to  elect  to- 
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morrow  three  delegates  to  the  American  Bar  Association  which 
convenes  in  St.  Louis  on  the  25th  day  of  September,  for  three 
days,  and  then  following  that  is  the  meeting  of  the  Universal 
Congress  of  Lawyers,  to  which  we  are  entitled  and  invited  to 
send  five  delegates.  It  seems  to  me  that  it  might  be  well  to 
have  a  committee  at  this  time,^  a  nominating  committee,  to 
suggest  names  tomorrow,  as  one  of  the  elements,  probably, 
determining  the  selection  of  these  gentlemen,  will  be  their 
ability  to  attend  those  meetings  and  be  away  from  here 
at  that  time,  so  that  perhaps  a  committee  by  casting  about 
can  find  out  from  the  gentlemen  whom  they  might  have  in 
mind  whether  or  not  they  will  be  able  to  attend,  and  in  that 
way  have,  perhaps,  some  useless  appointments.  If  that  seems 
to  be  the  view  of  the  meeting,  I  will  entertain  a  motion  along 
those  lines,  but  I  woul  dlike  to  hear  some  expression  from  the 
members  present  in  regard  to  that  point. 

Mr.  Whitson :  Mr.  President,  I  move  that  the  Chair  appoint 
a  c.-mmittee  of  five,  to  report  tomorrow  morning,  for  the  purpose 
of  nominating  those  gentlemeiu 

Motion  carried. 

The  President:  I  will  annoimce  later  the  conmiittee.  The 
next  matter  in  the  order  of  business  here  is  a  paper  upon  the 
relief  needed  for  our  State  and  Federal  courts,  by  Mr.  E.  C. 
McDonald,  of  Spokane. 

Mr.  McDonald: — ^Mr.  President  and  Members  of  the  Asso- 
ciation: I  am  not  a  little  embarrassed  by  the  fact  that  some 
of  the  matters  to  which  I  shall  invite  your  attention  have 
already  been  discussed  in  the  address  of  the  President,  in  the 
reports  of  committees  and  also  in  discussions  upon  the  floor. 
But  it  is  too  late  now,  of  course,  for  me  to  revise  my  paper, 
and  therefore  I  shall  ask  you  to  patiently  bear  with  me. 

Paper  read  of  Mr.  McDonald.     (See  appendix.) 

The  President:     Grentlemen,  we  fortunately  have  with  us 
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Judge  Hanford.     I  am  going  to  ask  him  if  he  will  have  any 
objection  to  giving  us  his  views  upon  this  matter. 

Judge  Hanford — ^Mr.  President  and  Gentlemen:  We  had 
a  pretty  good  time  here  yesterday  afternoon ;  the  debate  became 
warm  and  interesting,  but  I  presume  that  the  capacity  of  this 
association  for  debate  has  not  been  exhausted.  The  suggestion 
made  at  the  close  of  the  paper  just  read,  referring  especially  to 
the  Federal  Judiciary  in  this  State,  is  one  which  has  advocates 
among  those  that  are  here  and  presumably  there  are  gentlemen 
here  who  hold  opposite  views  with  regard  to  the  wisdom  of 
adopting  the  Jones  bill  or  the  Foster  bill.  After  a  debate  of 
this  question  if  a  vote  is  taken  I  presume  there  will  be  a 
majority  one  way  or  the  other  on  that  question.  And  what  will 
be  accomplished  by  a  vote  taken  at  this  meeting  ?  I  have  everj 
reason  to  believe  that  both  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  are  willing  to  pass  a  bill  cre- 
ating a  new  district  in  this  State,  and  have  been  willing  for 
several  years.  The  reason  why  it  has  not  been  done  is  because 
of  the  deadlock  in  the  delegation  from  this  State.  Our  Sena- 
tors and  Congressmen  have  not  been  agreed  on  the  question  as 
to  how  the  State  could  be  divided  into  districts,  and  this  being 
a  matter  of  local  interest,  the  Senators  and  Congressmen  are 
disposed  to  pass  no  bill  which  does  not  have  the  unanimous 
approval  of  the  delegation  from  this  State,  and  we  may  expect 
that  that  attitude  will  be  maintained. 

Now  this  presents  the  objective  point,  and  that  is,  to  ac- 
complish anything,  pressure  must  be  put  upon  the  delegation 
from  this  State  to  secure  unanimous  action  in  favor  of  one 
bill  or  the  other.  If  this  association  in  this  meeting  resolves 
in  favor  of  the  proposition  advocated  by  Mr.  McDonald's  paper, 
or  in  favor  of  the  Jones  bill,  it  will  be  by  a  majority  vote. 
May  be  it  will  be  a  large  majority  and  maybe  it  will  be  a 
narrow  margin.    In  this  meeting  there  is  only  a  jwrtion  of  the 
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membership  of  the  Washington  State  Bar  Association  as- 
sembled, and  as  we  heard  yesterday,  in  the  address  of  tiie 
President,  the  membership  of  this  association  is  only  a  small 
part  of  the  practising  lawyers  of  this  State.  Now,  will  our 
Senators  and  Congressmen  feel  obliged  to  accept  the  verdict  of 
a  vote  taken  at  this  meeting  as  binding  npon  them  ?  I  fear  not« 
and  yet  I  do  not  despair  but  this  association  has  influence 
enough  to  bring  about  unanimity  of  action  by  our  delegation 
and  secure  results. 

I  have  a  practical  suggestion  to  make  and  I  will  submit  it 
to  the  association  and  will  not  myself  engage  in  the  debate 
whicli  is  likely  to  ensue  as  to  which  sort  of  division  we  are 
to  have.  I  believe  that  a  vote  on  the  subject  taken  by  ballot 
of  all  the  lawyers  admitted  to  practice  in  the  United  States 
Circuit  and  District  courts  of  this  State,  backed  up  and  enforced 
by  a  committee  of  this  association^  composed  of  strong  men,  will 
bring  about  an  agreement  by  our  delegation  so  that  they  will 
support  one  bill  or  the  other  and  get  it  passed. 

It  might  be  suggesteil  that  the  vote  be  taken  in  different 
ways.  It  might  be  taken  admitting  every  man  who  has  ever 
been  admitteil  to  practice  law  in  any  of  the  courts  of  thi« 
State  to  vote  on  the  question,  but  the  votes  then  would  likely 
be  influenced  by  the  activity  of  candidates  for  appointments 
more  than  it  will  In?  if  the  vote  is  confined  or  restricted  to  those 
who  have  business  in  the  court. 

Xow,  I  think  that  if  we  take  the  roll  of  attorneys  of  the 
Federal  courts  in  this  State  as  being  the  registration  of  legal 
voters  and  call  u^xni  all  who  have  been  admitted  to  practice 
in  such  courts  to  vote  on  this  question,  that  you  will 
get  an  expression  of  opinion  from  those  that  are  interested  and 
feel  the  responsibility  of  having  something  done  and  getting 
the  best  thing  done. 

Xow,  that  vote  may  be  taken  by  issuing  a  circular  and  sending 


Digitized  by  VjOOQIC 


STATE   BAR   ASSOCIATION.  79 

out  a  ballot,  like  the  official  ballot  we  vote  on  election  days,  and 
calling  upon  those  entitled  to  vote  to  seal  that  in  an  enveloi)e 
and  send  it  to  the  clerk  of  the  court  and  at  a  given  date  have 
the  vote  canvassed  by  a  committee  of  this  association  and  tabu- 
lated and  put  in  form  to  be  certified  to  our  Senators  and  Con- 
gressmen. I  would  recommend  that  that  committee  be  elected 
from  the  ex-Presidents  of  the  association,  to  get  men  of  strength 
and  influence  and  energy  to  push  this.  The  clerk  of  the  court 
has  already,  in  anticipation  of  having  a  new  pamphlet  of  rules 
printed,  taken  steps  to  secure  a  complete  and  full  enrollment 
of  all  attorneys  admitted  to  practice  in  the  various  divisions 
of  the  State,  and  from  that  roll  the  committee  could  find  those 
who  are  yet  living  in  the  State  and  send  them  a  ballot  and 
rail  upon  them  to  return  it,  at  a  date  to  be  fixed,  to  be  canvassed 
by  a  committee  of  this  association. 

Xow,  there  are  other  schemes  proposed  in  addition  to  the 
two  bills  referred  to  in  Mr.  McDonald's  paper.  Congressman 
Humphrey  introduced  a  bill  proposing  a  district  with  different 
boundaries  from  either  of  the  others,  and  there  have  been  ad- 
vocates of  obtaining  relief  by  appointing  an  additional  District 
judge  for  the  present  District,  composed  of  the  whole  State, 
and  if  the  matter  is  set  at  large  to  be  voted  upon  according  to 
each  member's  own  original  idea  of  what  might  be  done,  I  do 
not  think  results  would  be  obtained,  because  it  would  be  like  the 
interviews  that  were  published  in  the  Post'Intelligencer  at  one 
time,  where  they  solicited  an  expression  of  opinion  on  the 
subject  from  different  members  of  the  bar  in  Seattle — there 
were  almost  as  many  different  opinions  as  there  were  indi- 
viduals who  communicated  their  views  on  the  subject  If  tlie 
vote  is  taken  with  respect  to  the  preferences  of  the  practising 
lawyers  on  the  two  bills  there  will  be  a  majority  in  favor  of 
one  or  the  other,  and  that  ought  to  be  controlling  with  our 
Senators  and  Congressmen;  and  I  put  this  before  you  as  a 
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suggestion,  that  the  election  be  had  under  those  limitations^ 
that  members  of  the  bar  be  called  upon  to  express  their 
preference  on  those  two  bills  only,  not  necessarily  to  adopt  the 
bills  in  the  phraseology  in  which  they  are  now  before  the 
House  and  Senate,  because  I  think  the  Jones  bill  at  least  ought 
to  be  amended  in  regard  to  details  (I  am  not  discussing  the 
merits  of  it  on  the  question  of  boundaries,  but  in  regard  to 
the  details  of  the  measure),  but  .the  matter  can  be  put  forward 
in  a  circular  in  some  way  that  will  call  for  an  expression  from 
members  of  the  bar  on  the  question  about  which  our  Repre- 
sentatives and  the  lawyers  and  the  people  themselves  are  now 
divided. 

I  thank  you,  gentlemen,  for  your  attention. 

Mr.  Hughes :  Mr.  President,  in  order  to  expedite  the  trans- 
action of  the  business  of  the  association,  I  move  that  a  com- 
mittee, which  shall  consist  of  our  present  President,  the  Presi- 
dent to  be  elected  at  this  association  for  the  ensuing  year,  and 
the  last  three  Presidents  of  the  association,  in  all  a  committee 
of  five,  be  appointed,  who  shall  prepare  two  bills,  one  giving 
the  boundaries  of  the  divisions  as  outlined  in  the  Foster  bill, 
the  other  giving  the  boundaries  of  the  divisions  of  the  State 
as  outlined  in  the  Jones  bill,  cause  them  to  be  printed,  copies 
of  them,  with  a  blank  ballot,  sent  to  each  of  the  practising 
members  of  the  Federal  Court  of  this  State  and  obtain  a  vote 
or  ballot  from  such  practising  members,  requesting  that  the 
ballot  be  forwarded  to  the  clerk  of  this  court  and  that  it  be 
canvassed  by  the  committee,  and  that  the  committee  have  full 
power  to  communicate  the  results  of  the  election  and  express 
its  views  with  regard  to  the  merits  of  the  proposed  measures 
to  the  Judiciary  Committees  of  both  Houses  of  Congress,  and 
also  to  our  Senators  and  Representatives  from  this  State. 

Now,  without  waiting  for  any  second  to  this  motion^  permit 
me  to  say,  while  on  the  floor,  that  I  have  made  this  motion  for 
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the  purpose  of  carrying  into  effect  the  suggestions  just  made 
by  Judge  Hanford.  It  seems  to  me  that  the  motion  would  cover 
the  ground  entirely  as  outlined  by  his  remarks  >  if  not,  I  would 
be  very  glad  to  assent  to  any  amendment  which  would  more 
completely  cover  the  views  expressed  by  him. 

Some  little  time  ago,  in  consequence  of  the  introduction  in 
the  United  States  Senate  of  a  bill  by  Senator  Turner,  pro- 
posing the  re-division  of  the  United  States  into  fifteen  circuits, 
instead  of  nine,  a  committee  was  apix)inted  by  the  King 
County  Bar  Association,  of  which  I  was  a  member.  That  com- 
mittee prepared  a  bill,  using  the  Turner  bill  as  a  basis,  but 
very  widely  departing  from  that  bill,  and  forwarded  it  to  the 
Judiciary  Committee.  Nothing  came  of  it-  It  was  believed 
that  it  might  operate  to  relieve  the  congested  condition  of  the 
court  calendar  of  this  State  and  of  this  Circuit.  In  the  in- 
vestigation that  was  made  by  the  members  of  that  committee 
in  the  preparation  of  that  bill,  the  facts  that  have  been  so  ably 
and  so  clearly  presented  to  this  association  by  Mr.  McDonald, 
in  his  very  excellent  paper  this  afternoon,  were  thoroughly  in- 
vestigated. It  is  unnecessary  for  me  to  repeat  the  results  ol 
the  labor  of  that  committee,  because  all  that  we  had  and  what 
has  developed  in  the  course  of  the  business  of  the  court  since 
that  time  has  been  very  succinctly  laid  before  you  in  the  pajjer 
of  Mr.  Macdonald.  All  agree  that  if  it  is  not  absolutely  essen- 
tial it  is  at  least  of  paramount  importance,  not  alone  to  the 
Federal  judge  of  this  court  and  the  lawyers  practising  In  it, 
but  to  the  litigants  of  this  State,  that  some  relief  should  be  pro- 
vided, and  that  the  only  practicable  relief  is  in  the  form  of  a 
re^istricting  of  the  District  of  Washington. 

Mr.  Hughes'  motion  was  put  by  the  Chair  and  carried 
unanimously. 
The  President :    We  will  now  take  up  the  paper  on  the  de- 
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sirability  of  harmonizing  State  and  Federal  statutes  on  Irriga- 
tion, by  the  Honorable  Carroll  B.  Graves,  of  Ellensburg. 

Paper  read  by  Mr.  Graves.     (See  api>endix.) 

The  President:  Gentlemen,  there  seems  to  be  some  mU- 
iinderstanding  with  regard  to  the  book  for  registration  here. 
It  is  not  only  for  visiting  members,  but  for  those  of  the  local 
bar — all  those  in  attendance.  It  is  to  take  the  place  of  the 
roll  call  which  we  dispensed  with  at  the  beginning  of  the  meet- 
ing, so  that  any  man,  whether  he  is  from  out  of  the  city  or 
resides  here,  will  kindly  register,  if  he  has  not  already  done  so. 

Mr.  Jones:  Mr.  President,  there  seems  to  be  one  or  two 
other  misunderstandings  with  regard  to  the  program  for  the 
entertainment  of  visiting  members.  The  King  County  Fair 
Association  has  invited  all  visiting  members  to  attend  the  fair 
and  races  tomorrow  afternoon.  The  electric  cars  leave  here  at 
1  o'clock  from  the  comer  of  First  avenue  and  King  street. 
Tickets  for  the  electric  ride  are  in  the  hands  of  the  Secretary, 
Mr.  Shippen,  also  letters  of  invitation  which  admits  to  the  fair 
grounds  and  the  grandstand. 

Another  question  has  been  asked  me  several  times,  being  on 
the  Committee  of  Entertainment,  and  that  is  that  some  fellows 
wanted  to  know  whether  you  have  to  wear  a  dress  suit  at  thijj 
banquet  tonight.  Xow  this  is  not  a  dress  suit  banquet.  It  i? 
just  an  everyday  scrub  lawyer's  entertainment,  especially  th(^ 
local  scrub  lawyers,  and  if  anybody  wears  a  dress  suit  it  i> 
understood  that  tlie  guard  at  the  door  will  not  admit  him. 

The  President:  The  resolution  adopted  on  convening  first 
this  afternoon,  that  the  Chair  appoint  a  committee  to  nominate 
delegates  to  be  presented  to  the  convention  to  be  voted  on  to 
morrow,  for  delegates  to  the  meeting  of  the  American  Bar 
Association,  at  St.  Louis,  and  for  the  Universal  Congress  of 
Lawyers,  to  be  held  there  immediately  following  the  other 
convention,  will  now  be  acted  upon  by  the  Chair.     I  will  ap- 
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point  on  that  committee  Mr.  Whitson,  Judge  Albertson,  Mr. 
Mires,  Mr.  Sharpstein  and  Mr.  de  Steinguer. 

I  will  ask  yon,  Mr.  Bronson,  if  there  is  any  report  upon  the 
matter  submitted  to  your  committee  yesterday  with  regard  to 
the  publication  of  the  rules  of  the  Circuit  and  District  courts. 

Mr.  Bronson:  Mr.  President,  I  ascertained  from  Lowman 
&  Hanford  that  the  cost  of  publishing  these  rules  would  run 
between  a  hundred  and  twenty-five  and^a  hundred  and  fifty 
dollars  for  five  hundred  copies,  and  they  would  not  agree,  and 
I  do  not  think  any  house  would  agree,  to  undertake  the  pub- 
lication of  these  rules  unless  there  was  some  assurance  of  getting 
at  least  the  cost  out  of  them  within  th©  immediate  future. 

I  appreciate  the  fact  that  this  association  has  not  any  funds 
which  are  directly  available  for  that  purpose;  perhaps  it  is 
out  of  the  line  of  propriety  for  us  to  undertake  the  publication 
business  anyway,  but  there  is,  I  think,  a  practicable  and  feas- 
ible way  for  publishing  these  rules,  and  as  I  am  informed  by 
Mr.  Walthew,  there  is  a  constant  and  steady  demand  for  these 
rules.  Ifow  the  date  of  these  Circuit  Court  rules  of  this 
State,  I  think,  is  1891,  and  the  form  is  a  consolidated  book  of 
the  Circuit  and  District  Court  rules,  including  the  Admiralty 
rules.  As  I  said  yesterday,  I  have  one  copy  and  I  have  come 
near  losing  it  once  or  twice,  and  I  should  certainly  feel  very 
much  embarrassed  if  I  did  not  have  it  with  me  in  the  office 
once  in  a  while — in  fact,  we  all  ought  to  have  these  rules ;  we 
turn  to  them  repeatedly  and  frequently  and  we  should  have 
Ihem  in  our  offices  so  we  may  look  up  any  point  of  practice 
without  applying  to  the  clerk  for  information,  which  is  fre- 
quently done  at  a  loss  of  time  to  ourselves  as  well  as  to  the 
clerk,  and  especially  is  this  true  of  members  of  our  profession 
living  at  a  distance  from  the  court,  and  we  should  have  enough 
interest  in  this  matter  to  provide  for  the  publication  of  these 
rules,  anyway. 
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Now  I  would  like  to  make  a  motion  in  connection  with  what 
I  have  said,  embodying  the  suggestion  as  to  how  we  can  procure 
these  rules,  and  at  the  same  time  assure  the  publisher,  whoever 
it  may  be,  that  they  will  be  paid  for.  I  would  suggest  that  the 
Secretary  of  this  association  provide  a  very  simple  subscription 
paper  for  the  members  to  sign,  agreeing  to  pay  for  the  rules, 
say  at  a  dollar  a  volmne,  when  published  and  ready  for  dis- 
tribution, and  when  they  are  ready  they  can  be  left  in  the 
hands  of  the  clerk  of  the  Circuit  and  District  Courts  here  and 
at  Tacoma  for  the  gentlemen  who  have  subscribed,  and  also 
let  it  be  known  that  they  can  be  gotten  from  Lowman  &  Han- 
ford,  and  I  do  not  think  we  will  have  any  trouble  in  getting 
a  liundred  and  twenty-five  or  a  hundred  and  fifty  dollars.  Mr. 
Walthew  said  he  thought  three  hundred  and  fifty  copies  could 
be  readily  sold  in  Seattle.  I  think  that  perhaps  that  is  a 
little  high,  but  certainly  we  could  easily  pay  the  necessary 
costs,  and  it  would  be  a  great  convenience  to  the  court  and  the 
bar  and  those  interested  therein.  Our  Secretary  has  been  very 
enterprising  and  efficient  in  what  he  has  undertaken  to  do  for 
us,  and  would  probably  be  willing  to  do  this,  and  I  think  that 
a  committee  appointed  by  the  Chair  could  confer  in  such  a 
way  with  Judge  Hanford  as  to  get  the  rules  up  in  satisfactory 
form  to  the  bench  and  to  the  bar. 

I  move  that  that  committee  be  appointed  and  that  that  sub- 
scription list  be  provided  and  we  can  test  the  sentiments  of 
this  convention  on  the  subject.  If  it  is  at  all  unanimous  it  will 
be  successful 

Mr.  L.  T.  Turner :    I  seconded  the  motion,  Mr.  President- 
Mr.  Bronson's  motion  was  put  by  the  Chair  and  declared 
carried. 

The  President :  I  will  call  for  the  report  of  the  Committee 
on  Grievances,  Mr.  C.  H.  Neal,  of  Davenport,  chairman.  Mr. 
Secretary,  do  you  know  whether  there  is  such  a  report  forth- 
coming ? 
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The  Secretary:  No  report,  Mr.  President.  I  had  a  letter 
from  the  chairman  in  which  he  said  that  nothing  had  been 
presented  to  them  for  consideration ;  therefore  he  had  no  report 
to  make. 

The  President:  The  report  of  the  Special  Committee  on 
the  Torrens  System.  The  chairman  of  that  committee  is  Mr. 
T.  O.  Abbott.  Is  there  a  report  from  that  committee,  Mr. 
Secretary  ? 

The  Secretary:  Mr.  President,  a  report  was  made  by  the 
committee  and  a  copy  of  the  report  was  sent  to  every  member 
of  the  association.  It  was  printed  in  full  and  has  been  lying 
here  on  the  table.    If  you  desire  the  report  read,  I  will  read  it. 

The  President:    Will  you  read  the  report,  Mr.  Secretary? 

Secretary  reads  the  re|X)rt  of  Special  Committee  on  the  Tor- 
rens System,  as  follows: 

Seattle,  Washington,  June  7,  1904. 
Honorable  William  A.  Peters,  President  State  Bar  Association: 

The  undersigned,  a  special  committee  appointed  at  the  190*2  session  of 
this  association  for  the  purpose  of  drafting  a  bill  for  the  registration  of 
land  titles  in  the  State  of  Washington,  according  to  the  system  known  as 
the  "Torrens  System,"  beg  to  report  as  follows: 

Pursuant  to  the  authority  thus  conferred,  the  committee  prepared  a 
bill  for  the  practical  adaptation  of  this  system  to  the  needs  of  the  people 
and  the  laws  of  the  State.  This  bill  was  introduced  at  the  last  regular 
session  of  the  Legislature,  but  it  did  not  succeed  in  progressing'  further 
than  the  House  Committee  on  Judiciary.  A  brief  hearing  was  accorded  to 
members  of  this  committee  and  other  interested  parties,  but  it  was  the 
view  of  the  members  of  the  Judiciary  Committee  that  the  bill  would 
require  too  much  time  for  consideration  and  that  there  was  no  popular 
sentiment  in  this  State  which  demanded  its  adoption;  hence  no  report 
was  made  and  the  bill  died  without  any  action  by  the  Legislature. 

At  the  last  session  of  this  association,  this  committee  was  continued 
for  the  purpose  of  bringing  the  provisions  of  the  bill  more  directly  to  the 
attention  of  the  members,  so  that  it  might  be  considered  by  them  in  all 
its  phases  and  some  definite  action  taken  by  the  association  with  a  view 
to  creating  a  sentiment  throughout  the  State  which  would  tend  to  bring 
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about  the  adoption  of  this  reform.  We  therefore  submit  herewith  a  copy 
of  the  bill,  as  prepared  and  approved  by  the  committee,  in  the  hope  that 
the  various  members  of  the  association  will  give  its  provisions  careful  study 
and  suggest  such  amendments  a  may  appear  advisable  for  the  purpose  of 
perfecting  it. 

We  do  not  deem  it  necessary  to  enter  into  any  argument,  historical  or 
otherwise,  for  the  purpose  of  convincing  the  members  of  this  association 
of  the  need  of  this  reform,  since  that  phase  of  the  question  has  already 
been  determined  by  this  association  by  the  appointment  of  this  committee. 
A  brief  review,  however,  of  the  various  decisions  relating  to  the  questions 
which  will  naturally  present  themselves  to  the  members  will  not  be  out 
of  place: 

The  States  of  California,  Illinois,  Massachusetts,  Minnesota  and  Oregon 
have  already  adopted  this  system.  The  State  of  Ohio  passed  an  act  which 
was  declared  unconstitutional.  (See  State  vs.  Guilbert,  56  Ohio  State, 
575.)  No  further  attempt  has  been  made  in  that  State  to  secure  the 
adoption  of  the  system.   - 

The  California  act,  which  was  enacted  in  1897,  has  not,  as  yet,  been 
adjudicated  by  the  courts  of  that  State,  nor  has  it  been  very  generally  put 
into  effect,  for  the  reason  that  the  furnishing  of  abstracts  is  limited  to 
certain  corporations  and  these  corporations  are  required  to  pay  all  dam- 
ages and  costs  which  the  State  may  sustain  by  reason  of  any  inaccuracy 
which  may  appear  in  any  abstract  so  furnished;  and  also  because  no  assur- 
ance fund  is  provided,  and  perhaps  other  reasons. 

In  Illinois,  a  former  act  was  declared  unconstitutional  (see  People  vs. 
Chase,  165  111.,  527)  mainly  upon  the  ground  that  it  conferred  judicial  power 
upon  the  Registrar.  Subsequently,  in  1897,  a  new  act  was  passed,  which 
has  been  held  to  be  constitutional  (see  People  vs.  Simon,  176  111.  165),  and 
it  has  been  very  generally  adopted  and  become  exceedingly  popular. 

The  Massachusetts  act  differs  from  the  other  acts,  in  that  a  special 
court  has  been  created,  having  exclusive  jurisdiction  of  all  proceedings  in 
initial  registration,  with  right  of  appeal,  as  other  courts  of  the  State,  lliis 
act  has  received  the  consideration  of  the  highest  court  of  that  State,  and 
its  constitutionality  was  upheld  in  an  able  opinion  written  by  Chief 
Justice  Holmes,  who  has  since  been  appointed  an  Associate  Justice  of  the 
Supreme  Court  of  the  United  States.  The  decision  was  considered  by  the 
latter  court,  and  sustained,  tliough  not  upon  its  merits.  (See  Tyler  vs. 
Judges,  179  U.  S.  405.)    Hon.  Leonard  A.  Jones,  the  eminent  author  of  legal 
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treatises,  is  the  Chief  Justice  of  the  court,  and  he  commends  the  workings 
of  the  act  in  the  highest  terms. 

The  Minnesota  act  is  confined,  in  its  operation,  to  the  larger  cities.  Its 
constitutionality  has  b«en  upheld  by  the  highest  court  of  that  State.  (See 
Douglas  vs.  Westfall,  89  N.  W.  175.) 

The  Oregon  act  has  not  as  yet  been  considered  by  the  courts  of  that 
suite. 

The  committee,  after  careful  consideration  of  the  various  acts,  and  of 
ihe  necessities  and  6onditions  of  the  people  of  this  State,  have  adopted  the 
provisions  of  the  Massachusetts  act  concerning  a  special  court.  It  has  aUo 
adopted  many  of  the  provisions  from  the  various  other  acts.  In  one  par- 
ticular, however,  it  has  thought  best  to  conform,  as  nearly  as  raav  be,  to 
the  laws  of  the  State  as  already  enacted,  namely,  the  method  of  notice. 

Respectfully  submitted, 

T.  O.  ABBOTT. 
J.  B.  HOWE, 
GEORGE  E.  WRIGHT, 

Special  Committee. 

Mr.  Hartman:  I  move,  Mr.  President,  it  be  the  first  order 
of  business  tomorrow  morning. 

The  President:  Gentlemen,  you  have  heard  the  motion, 
that  consideration  of  this  report  upon  the  Torrens  system  to 
postponed  until  tomorrow. 

Mr.  Ilartman:  Mr.  President,  I  suggested  it  as  the  first 
order  of  business.  I  think  this  is  one  of  the  most  important 
matters  to  come  before  this  meeting,  and  while  I  would  not 
like  to.  interfere  with  the  rest  of  the  program,  yet  I  feel  that 
we  ought  to  get  this  out  of  the  way,  even  if  other  matters  have 
to  go. 

Mr.  Hartman's  motion  put  by  the  Chair  and  declared  carried. 

The  President:  I  will  ask  if  the  committee  appointed  to 
consider  the  feasibility  of  changing  the  time  for  the  meeting  of 
the  association  has  made  a  reix)rt  ? 

The  Secretary :    It  has,  Mr.  President. 

Report  of  the  committee  referred  to  read  by  the  Secretary 
as  follows : 
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To  the  Washington  State  Bar  Ajssociation:  i 

Gentlemen:  We,  your  committee  appointed  to  consider  the  question 
as  to  the  time  of  holding  the  annual  sessions  of  the  association,  beg  leave 
to  report  that,  after  a  careful  consideration  of  the  matter,  we  recom- 
mend that  all  sessions  of  the  association  hereafter  he  held  as  early  after 
the  Fourth  of  July  as  practicable,  and  not  later  than  the  16th  of  July. 

We  further  recommend,  as  an  aid  to  securing  a  better  attendance  upon 
the  Bar  Association,  that  the  Secretary  address  to  each  judge  throughout 
the  State,  at  least  thirty  days  before  the  meeting  of  the  association,  a 
communication  asking  that  all  courts  be  adjourned  during  the  convention. 
Your  committee  further  begs  leave  to  recommend  Ihat  all  of  the 
officers  of  the  association,  and  particularly  the  Vice-Presidents,  be  in- 
structed each  year  to  use  their  best  efforts  to  obtain  a  large  attendance 
from  their  local  bar,  and  that  the  Vice-Presidents  have  power  to  ajjpoint 
a  local  committee,  each  in  his  respective  county,  to  assist  them  in  pro- 
curing such  attendance. 

CX)RWIN  S.  SHANK, 
R.  G.  HUDSON, 
JOHN  L.  SHARPSTEIN, 
ALFRED  BATTLE, 
CHARLES  E.  SHEPARD. 
Adopted  and  referred  to  Executive  Committee. 

The  President:  Gentlemen,  I  would  say  that  any  action 
upon  that  rei)ort  would  probably  be  confined  to  expressing  the 
sentiment  of  the  association  here,  as  it  is  not  necessary  to  alter 
our  By-Laws  or  Constitution.  The  provision  now  is  that  the 
time  for  these  meetings  is  fixed  by  the  Executive  Committee. 
So,  I  say,  this  will  be  more  as  a  suggestion  of  the  sentiment  of 
the  association  at  large  for  the  guidance  of  the  future  coin- 
mitteo.     What  do  you  wish  to  do  with  this  report  ? 

Mr.  Ihulson :  Mr.  President,  I  move  that  it  be  adopted  and 
referred  to  the  Executive  Committee  for  their  action. 

Motion  carried. 

The  President :  There  is  no  further  business  this  afternoon ; 
we  will  therefore  adjourn  until  10  o'clock  in  the  morning. 
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MORNING  SESSION. 

Seattle,  Washington,  10  A.  M.,  Saturday,  July  9,  1904. 

The  meeting  was  called  to  order  at  this  hour  by  the  President, 
the  President,  Secretary  and  a  quorum  of  members  being 
present 

The  President:  The  report  of  the  Committee  on  the  Tor- 
rens  System,  under  the  action  taken  yesterday,  is  the  first  order 
of  business  this  morning.  The  report  has  already  been  read 
and  is  now  open  to  discussion.  I  would  like  Mr.  Abbott,  who 
is  the  chairman  of  that  committee,  to  make  such  suggestions 
along  the  line  of  the  report  as  he  may  see  fit  to  make. 

Mr.  T.  O.  Abbott — Mr.  President  and  Gentlemen:  I  only 
arrived  home  last  night  from  a  long  journey  East,  and  I  was 
not  aware  until  I  reached  here  that  anything  would  be  ex- 
pected from  me  with  reference  to  this  report.  The  report 
itself  was  gotten  out  for  the  purpose  of  bringing  out  suggestions 
from  the  various  meml^ers  of  the  bar  with  reference  to  the 
provisions  of  this  proposed  act,  so  that  if  there  was  anything 
which  was  likely  to  be  held  bad  by  the  courts  it  could  be  cor- 
rected now,  or  if  there  was  anything  which  was  impracticable 
in  the  operation  of  the  bill  suggestions  could  be  made  which 
would  bring  about  a  practical  bill. 

The  act  itself  has  been  founded,  or  rather  the  bill  has  been 
founded,  upon  all  of  the  other  acts  in  the  Union,  but  particu- 
larly )ii)on  the  Massachusetts  act,  principallv  for  the  reason 
that  Henrj''  A.  Jones,  who  presides  over  the  Massachusetts  court. 
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has  commended  that  act  as  being  by  all  odds  the  best  in  the 
United  States,  and  I  look  upon  him  as  being  one  of  our  greatest 
judges  and  also  one  of  the  persons  best  qualified  to  state  with 
reference  to  the  operations  of  this  act  in  the  United  States. 

Xow,  I  do  not  wish  to  take  up  the  time  of  the  association  in 
discussing  the  merits  of  this  bill.  I  have  no  doubt  you  have 
read  it,  and  I  have  no  doubt  that  some  of  you  have  suggestions 
and  criticisms  to  make,  and  if  there  is  anything  which  I  can 
do  to  enlighten  you  upon  such  questions  as  you  have  to  pro- 
pound, I  shall  be  very  glad  to  do  it. 

The  President:  Gentlemen,  the  matter  is  open  for  discus- 
sion. 

Mr.  Wright:  Mr.  President,  there  is  one  question  I  should 
like  to  ask  of  Mr.  Abbott,  and  that  is,  what  is  the  reason  for 
preferring  to  establish  a  new  court  of  land  registration,  the 
constitutionality  of  which  I  have  heard  questioned  here,  rather 
than  to  follow  the  Illinois  system  of  using  the  existing  courts 
for  the  registration  of  titles?  I  ask  that  question  because  I 
have  had  no  oi)ix)rtunity  of  conferring  personally  with  Mr. 
Abbott,  although  my  name  appears  upon  the  committee. 

Mr.  Abbott:  The  reason  we  had  in  mind  in  adopting  that 
court  was  because  we  believed  it  would  be  more  ex})editiously 
and  perhaps  more  efficiently  transact  the  business  coming  be- 
fore it  than  could  be  done  under  the  Illinois  system.  It  was 
found  that  that  was  one  of  the  cumbersome  parts  of  the  Illinois 
system.  A  great  deal  of  time  was  lost,  a  great  deal  of  work 
was  done  by  the  inferior  officers,  and  it  was  thought  b«st  to 
have  a  court  that  was  established  and  permanent  so  there  might 
be  a  body  of  men  that  ^\'ould  be  exj^erts  in  passing  on  land  titles. 

Xow  as  to  the  legality  of  that  court.  In  passing  upon  that 
section  of  it  that  was  one  question  which  was  very  much 
considered  by  us,  and  I  had  very  grave  doubts  at  first  ae  to 
the  constitutionality  of  the  provision,  but  afterwards,  after  ex- 
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>  -tioii  more  fully,  I  came  to  the  conclusion 

.1,  liiid  I  believe  that  was  also  the  view  taken 

'\hcnn   I  submitted  that  question.     At  the 

.  there  may  be  some  question  yet  upon  that 

i  1  like  very  much  if  there  is  some  gentleman 

i»t3  the  constitutionality  of  it,   to  have  1 

.  tin?  subject.     The  view  of  the  committee  was 

Me  of  the  inferior  courts  that  was  authorized 

If  ion,   and  inasmuch   as  the  other  courts,   the 

^ii{>reme  Courts,  would  have  supervisory  action 

'  "f  this  court,  it  seemed  to  them  that  was  a  con- 

* '  iiri. 

Mr.   President,  I  move  that  the  report  be  re- 
•  iiit  it,  with  the  bill,  be  referred  to  the  Judiciary 
-  <'!'  the  next  Legislature  by  our  Secretary  without 
..!tion. 

*!•  <luty  to  look  into  it  and  I  do  not  believe  that  the 

ji-e^ent    are   in   a    position  to  enter  into  a  thorough 

..  iMtion,  oven  though  one  member  of  the  committee 

.':<«1  the  bill.     As  I  understood  it  yesterday,  some  of 

.  -,  iimst  of  them,  said  they  had  not  carefully  read  it  or 

y   examined  it,   and  it  is  a  step — I   don't  much   like 

-  turning  reformers,  anyhow  too  hastily,   and  I  think 

:   Ai'  just  send  it  over  to  the  Legislature,  it  is  their  duty 

■  T    into  these  things  and  settle  the  question  of  consitu- 

Iry. 

t<»ve  that  motion,  Mr.  President. 

:  ••  President:    Would  it  not  possibly  be  a  matter  of  doubt- 

H'liey,  Mr.  Gay,  if  there  is  any  question  about  the  constitu- 

ility  of  it,  for  the  State  Bar  Association  to  endorse  it  even 

•  t'iir  as  to  suggest  it  to  the  State  Judiciary  Committees — 

iM  it  not  possibly  weaken  us  in  other  matters? 

\Ir.  Gay:     I  do  not  believe,  to  be  frank  about  it,  the  com- 
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mittee  should  have  reported  the  bill  without  first  settling  that 
question. 

Mr.  Marshal  P.  Stanford:    How  are  they  going  to  settle  it? 

Mr.  Gay:  If  there  is  a  doubt  about  it,  I  would  not  want 
to  recommend  it — if  there  is  a  doubt  about  its  constitutionality, 
and  in  that  particular  I  do  not  think  we  are  going  to  wait 
here  today  to  study  the  question. 

The  President :    Are  there  any  other  remarks  ? 

Mr.  Abbott:  I  do  not  understand  the  motion  has  been 
seconded,  Mr.  President,  but  I  do  not  wish  the  members  to  mis- 
understand me  with  reference  to  the  position  of  the  committee. 

Xow,  I  have  not  intended  to  assume  as  much  authority  in 
this  committee  as  has  been  given  to  me  by  the  other  members, 
As  it  has  seemed  that  the  others  were  not  able  to  give  the  mat- 
ter the  attention  that  it  required,  but  so  far  as  the  committee 
stands  at  present,  at  least  those  members  of  the  committee 
who  have  considered  this  feature  of  the  bill,  I  do  not  understand 
that  they  feel  that  the  question  of  the  constitutionality  of  the 
court  is  such  an  open  question  that  we  could  not  recommend  it ; 
on  the  other  hand  we  believe  it  is  a  constitutional  provision, 
and  we  believe  when  the  Supreme  Court  passes  upon  it,  it 
will  so  hold,  but  that  was  the  one  feature  of  the  bill  which  was 
a  disturbing  question  to  us  for  some  time.  The  other  questions 
I  think  have  all  been  settled  by  the  various  courts  of  the  coun- 
try that  have  passed  upon  similar  acts.  I  do  not  think  there 
is  any  other  feature  of  this  bill  which  is  open  to  the  question 
of  its  constitutionality,  but  I  hope  that  the  association  will  not 
refer  this  to  the  Legislature  without  some  kind  of  recommenda- 
tion, because  that  has  been  the  trouble  heretofore  in  preventing 
this  measure  from  receiving  consideration.  This  is  not  the 
first  one  which  has  gone  before  the  Legislature  of  this  State, 
but  the  various  judiciary  committees  have  at  all  times  claimed 
that  there  was  no  sentiment  in  the  State  which  required  or 
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even  suggested  the  desirability  of  having  this  bill  adopted  or 
this  reform  adopted,  and -I  believe  that  inasmuch  as  this  asso- 
ciation has  already  taken  a  stand  with  reference  to  the  pro- 
priety of  adopting  this  reform  it  ought  now  to  take  some  stand 
with  reference  to  the  kind  of  bill  that  should  be  submitted  to 
the  Legislature,  and  either  to  say  that  this  bill  is  not  a  pro])er 
one,  or  to  say  that  it  is  so  that  the  committees  of  the  Legislature 
may  have  some  assistance  in  arriving  at  a  determination. 

Mr.  R.  S.  Holt:  Mr.  President,  I  am  opposed  to  giving  to 
this  bill  any  measure  of  approval  of  the  Bar  Association  of  this 
State  in  any  form  whatever.  I  do  not  know  anything  about 
the  previous  action  of  the  Bar  Association  in  this  State  of 
determining  the  question  as  to  the  feasibility  or  the  necessity 
for  a  reform  of  this  diaracter,  but  I  take  it  that  even  that  ques- 
tion is  open  for  consideration  by  the  Bar  Association  at  the 
present  time. 

I  am  opposed  on  principle  to  any  recommendation  or  any 
approval  of  the  Washington  bill  or  any  bill  of  that  character 
or  description;  of  the  Massachusetts,  or  the  Illinois  or  the 
Ohio,  or  the  Michigan  bill. 

Some  years  ago  I  was  called  upon  to  make  a  report  on  the 
Torrens  bill — some  ten  or  twelve  years  ago — to  the  Cham  bo  i- 
of  Commerce  of  Tacoma,  and  in  investigation  of  the  subject  I 
arrived  at  certain  conclusions  and  i)erhap8  I  imbibed  certain 
prejudices  which  would  apply  to  all  the  bills  dealing  with  this 
subject  which  I  have  read.  Those  conclusions  and  that  investi- 
gation made  me  opposed  to  any  bill  of  this  character  on  princi- 
ple- The  Torrens  Land  Registration  ac»  may  be  defined  in 
few  words  to  be  an  act  which  vests  in  certain  individuals  the 
power  to  execute  an  instrument  of  conveyance  without  notice 
to  anyone,  by  which  that  act  will  have  all  the  force,  validity 
and  effect  of  the  judgment  of  a  court  of  competent  juiitv- 
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Hiction  dealing  with  the  rights  of  all  parties  in  interest  who 
have  been  regularly  served  with  notice. 

ihe  decisions  of  the  Supreme  Court  of  Massachu3?<-t^  up- 
holding a  bill  of  this  character,  the  decisions  of  the  Supvoiiie 
Court  of  Illinois  uj^olding  a  bill  of  somewhat  similar  charac- 
ter, when  examined,  will  be  shown  to  exhibit  a  disregard  for 
the  constitutional  guarantee  that  is  violated,  almost  evidently 
and  palpably,  by  this  effort  to  bestow  on  a  register,  who  is  the 
auditor  of  the  county,  the  power  to  determine,  without  notice 
to  anyone,  who  is  the  owTier  of  land  and  issue  a  certificate  to 
him  which  shall  be  as  binding  and  conclusive  as  the  decree  of  a 
court  of  competent  jurisdiction.  And  it  is  upon  the  ground 
that  any  bill  of  this  character  which  is  effective,  which  serves 
any  good  purpose  whatever,  must  violate  the  spirit  of  that  pro- 
vision of  the  Constitution  which  says  no  man  shall  be  deprived 
of  life,  liberty  or  property,  except  by  due  process  of  law,  that 
I  urn  opposed  to  this  system. 

The  Illinois  bill  which  received  the  approval  of  that  court 
gives  to  the  parties  interested  a  period  of  two  years  in  which  to 
appeal  from  the  decision  of  the  court  or  to  attack  it  Our  law 
thirty  days.  The  law  in  general  under  the  registration  act  by 
the  decree  of  the  court  of  jurisdiction  of  that  subject  to  some 
one  of  the  recognized  courts  of  the  State,  and  not  to  some 
inferior  court.  The  Ohio  act  did  so  likewise,  but  the  judges  of 
that  court,  with  a  high  regard  for  what  they  conceived  to  be 
the  spirit  of  the  Constitution,  would  not  hear  of  the  proposition 
in  any  form  that  a  man's  propery  might  be  taken  from  him  on 
the  judgment  of  some  individual,  in  whom  was  vested  judicial 
powers,  without  notice  or  an  opportunity  to  be  heard,  and  they 
declared  that  the  spirit  of  the  thing  was  opposed  to  the  Con- 
stitution of  this  country  and  was  un-American  and  they  turned 
it  down. 

But  after  the  land  has  come  under  the  registration  act  and 
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the  decree  of  the  Court  of  Registration  has  established  the 
title,  it  is  dealt  with  from  that  time  on  by  the  register,  who  is 
the  clerk  of  the  court,  or  by  the  auditor  of  the  county,  who  is 
called  the  Auditor-Recorder,  and  upon  the  production  of  a 
certificate  he  issues  a  certificate  which  is  unimpeachable,  abso- 
lute and  conclusive.  Upon  the  presentation  to  him  of  a 
mortgage,  of  an  instrument  creating  a  trust,  of  a  docuemnt  con- 
taining complicated  powers,  he  determines  the  proper  con- 
struction of  the  provisions  of  that  instrument,  issues  his  cer- 
tificate accordingly,  it  is  binding  on  the  entire  world,  and  if 
he  takes  away  from  one  man  his  property  and  gives  it  to  an- 
other the  injured  party,  if  without  negligence  —  if  without 
negligence  he  has  lost  his  property — may  resort  to  a  fund  from 
which  he  can  secure  compensation  after  long  litigation  and  the 
somewhat  tedious  process  of  exhausting  his  remedy  against  one 
party  before  resorting  to  the  insurance  fund;  and  it  is  that 
which  is  said  not  to  be  an  infringment  on  the  constitutional 
guarantee  which  it  is  our  duty  as  lawyers  to  hold  sacred. 

It  is  said  in  the  report  of  the  committee  that  Justice  Holmes, 
while  on  the  Supreme  Court  bench  of  Massachusetts  declared 
the  Massachusetts  law  to  be  constitutional.  He  did,  in  a  way, 
But  at  the  concluding  part  of  his  opinion,  after  exerting  all 
the  ingenuity  of  a  fertile  intellect  to  discover  some  ground  iipon 
which  he  could  base  the  constitutionality  of  the  act  with  refer- 
ence to  notice,  he  finally  says  the  Legislature  ought  to  amend 
ihe  law — we  hold  it  is  constitutional,  but  the  law  with  resped 
to  notice  should  be  amended,  and  if  the  Legislature  does  not 
see  fit  to  do  so,  the  courts  should  see  to  it,  that  notice,  ample, 
full  and  sufficient,  is  given,  and  that  is  the  way  he  held  the  act 
to  be  constitutional.  In  Ohio  it  was  promptly  turned  down. 
In  Illinois,  when  a  bill  similar  to  this  one  was  presented,  it  was 
turned  down.  The  constitutionality  of  the  law  was  sustained 
in  Massachusetts  largely  upon  the  ground  that  the  register  by 
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the  act  itself  is  declared  to  act  under  the  instnictions  of  the 
court,  and  said  the  court,  in  passing  upon  the  act,  he  is  more 
like  a  referee,  he  is  required  to  act  under  the  instructions  of 
the  court  and  therefore  his  powers  are  ministerial  and  not 
judicial.  There  is  not  in  this  bill  one  suggestion  that  the 
auditor  of  the  county,  in  passing  on  titles,  shall  appeal  to  the 
court  for  aid  or  suggestion,  and  it  is  upon  that  ground  that 
the  constitutionality  of  one  of  the  other  acts  was  sustained. 
They  say  that  when  a  man  brings  voluntarily  his  land  under 
the  operation  of  this  act,  that  his  act  in  so  doing  shall  consti- 
tute an  agreement  which  shall  be  a  covenant  running  with  the 
land  forever,  binding  all  subsequent  owners,  that  tliat  land  shall 
be  subject  to  the  Torrens  system  and  that  its  title  may  be  dis- 
posed of,  effected  and  determined  by  reference  to  that  bill  and 
such  subsequent  acts  as  may  be  enacted  in  modification  of  it 
In  other  words,  they  say  this  is  a  coventant  by  which  the 
present  owner  of  the  land  waives  the  benefit  of  the  constitu- 
tional guarantees  with  reference  to  that  land  today  and  waives 
it  as  against  all  future  owners,  so  that  so  long  as  land  exists 
the  owner  of  that  land,  by  reason  of  having  become  its  owner, 
in  reference  to  its  title,  is  not  entitled  to  the  benefits  of  the 
constitutional  guarantees  on  the  subject 

I  have  heard  that  there  is  one  portion  of  this  country  where 
the  Constitution  does  not  follow  the  flag,  but  it  seems  to  me 
that  it  is  a  very  ridiculous  proposition  to  say  I  may  bring  any 
given  piece  of  property  within  the  provisions  of  the  Torrens 
system  and  say  that  for  all  future  time  that  land  may  be 
handled  and  disposed  of  by  the  non-judicial  officers  of  the 
country  without  regard  to  the  Constitution,  because  I  have 
made  a  covenant  which  runs  with  the  land  forever. 

There  is  another  peculiar  thing  about  this  law  which  shows 
It  IS  alien  to  our  ideas.  In  Massachusetts  I  suppose  tax  titles 
aie  not  considered  any  good,  the  public  shy  from  tax  titles;  in 
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Washington  it  is  the  owner  who  shies  at  a  tax  title;  but  this 
bill  dtclares  that  although  the  register  has  power  to  pass  on 
all  quebtions^  to  determine  all  titles,  he  shall  not  determine  a 
tax  title,  and  he  shall  not  issue  a  certificate  in  any  case  where 
the  title  rests  upon  a  tax  title,  unless  that  tax  title  has  been 
affiiiiied  by  a  court  of  competent  jurisdiction;  then,  upon  the 
production  ot  the  decree  the  validity,  force  and  effect  of  which 
he  h«;e  ample  power,  under  the  bill,  to  determine — a  very  simple 
thing,  of  course — he  issues  his  certificate,  and  that  certificate 
becomes  absolute  and  final.  Thus  we  see  that  there  is  some 
doubt  iii  the  minds  of  the  framers  of  this  bill  as  to  whether  the 
court  of  land  registration  is  infallible,  because  while  he  may 
deal  with  the  construction  of  trust  conveyances,  the  construction 
of  wilk  and  simple  things  of  that  kind,  he  must  not  touch  tax 
titles. 

3Jv.  Gay:  My  explanation  of  my  motion  is  this — ^well,  one 
member  of  the  committee  says  it  better  be  referred  to  a  commit' 
tec. 

Mr.  AYright:  Xot  necessarily  this  committee,  but  some  other 
committee. 

The  President:  That  is,  your  idea  is  to  re-refer  it  to  this 
committee  to  report  back  to  the  next  meeting  ? 

Mr.  Wright:  My  position  in  this  matter,  Mr.  President,  is 
one  of  a  good  deal  of  sympathy  \vith  what  Mr.  Gay  has  had 
to  say,  but  on  the  other  hand  I  am  a  firm  believer  in  some 
Torrens  system.  I  have  not  had  an  opportunity  to  examine 
this  act,  because  I  had  no  notice  of  my  appointment  on  this 
committee  except  what  I  saw  in  the  Post-Intelligencer,  which 
I  received  in  Boston  about  a  month  ago,  but  while  in  Boston 
and  Chicago,  I  took  some  opportunity  to  inquire  as  to  the 
workings  of  the  Massachusetts  and  Illinois  acts,  and  it  is  unde- 
niably true  in  the  case  of  both  of  those  acts,  that  they  have 
taken  hold  very  slowly  upon  the  public  favor.    I  do  not  think 
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there  is  any  doubt  that  they  are  going  to  succeed  in  the  end, 
but  they  have  been  met  from  the  start  with  the  criticism  and 
distrust  and  suspicion  of  practically  every  attorney  who  passes 
upon  real  estate  titles,  and  it  is  only  since  those  acts  have 
been  passed  upon  by  the  highest  courts  that  attorneys  are  begin- 
ning to  register  their  titles.  In  Massachusetts  the  Four  Rivers 
shipbuilding  plant  has  just  registered  its  title  and  placed  two 
.  million  dollars  of  mortgage  bonds,  and  that  is  the  highest  title 
thus  far  registered  in  the  State  of  Massachusetts. 

Now  the  whole  proposition,  it  seems  to  me,  is  the  getting 
of  an  act  which  will  commend  itself  to  the  public  approval  and 
approval  of  attorneys  as  undoubtedly  constitutional,  and  from 
the  limited  examination  I  have  been  able  to  give  to  this  act 
since  my  return,  I  think  there  is  very  grave  doubt  whether  the 
court  provided  for  in  this  act  is  a  constitutional  court,  and  I 
think  die  mere  existence  of  that  doubt  will  be  sufficient  to  kill 
this  act  if  it  is  adopted  by  the  Legislature  as  it  stands  now. 

I  do  not  kgreo  with  the  gentleman  that  the  Torrens  system 
takes  property  without  process  of  law.  That  same  objection 
would  kill  the  whole  system  of  corporate  issue  of  stock  cer- 
tificates as  we  have  it  today.  If  I  have  a  certificate  of  stc»ck 
and  I  want  to  sell  it,  I  make  an  assignment  upon  the  back  of 
it,  I  hand  it  over,  the  purchaser  takes  it  around  to  the  secretary 
of  the  corporation,  the  secretary  of  the  corporation  issues  a  new 
certificate  to  the  purchaser.  He  takes  my  property  and  transfers 
it  to  another,  exercises  that  function  which  has  been  termed 
judicial,  and  his  act  is  just  as  much  open  to  criticism  that  it  is 
taking  property  without  due  process  of  law  as  the  act  of  a  reg- 
ister under  the  Torrens  system  to  whom  I  take  my  certificate 
of  title  with  a  transfer  and  of  whom  I  make  the  request  that 
he  issue  a  new  certificate  in  favor  of  the  purchaser. 

So  far  as  the  argument  against  the  constitutionality  of  the 
system  is  based  upon  technical  grounds,  I  think  we  can  rely 
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upon  the  decisions  of  the  Supreme  Courts  of  Massachusetts  and 
Illinois  upon  acts  substantially  the  same  as  this,  as  I  understand 
them,  sustaining  their  constitutionality  so  far  as  technical 
points  of  law  go,  and  the  argument  of  the  gentleman  (Mr. 
Holt)  against  the  act  has  not  in  fact  gone  beyond  technical 
grounds. 

If  you  regard  the  practical  workings  of  the  act  you  find  it 
is  a  success  in  every  jurisdiction  which  has  tried  it  for  a  suf- 
ficiently long  time  to  get  it  working  at  all.  We  do  not  hear 
from  Australia  that  it  takes  property  without  due  process  of 
law  or  that  its  work  has  not  been  beneficient.  In  England  it 
was  adopted  in  1897. and  made  compulsory.  In  Grermany  they 
have  recently  adopted  in  several  parts  of  the  empire  at  least 
a  similar  system.  It  has  been  in  force  in  Canada  a  great  many 
years.  Similar  laws  are  in  force  in  many  of  the  countries  or 
states  on  the  continent  of  Europe.  Now,  Mr.  President,  the 
point  I  want  to  make  is,  that  being  a  member  of  this  committee, 
I  do  not  care  that  it  be  referred  to  this  committee,  but  I  do 
think  it  is  to  the  advantage  of  the  State  of  Washington  to  have 
a  Torrens  act,  and  I  think  it  is  absolutely  necessary  that  further 
time  be  given  for  the  preparation  of  that  act,  and  I  therefore 
move,  Mr.  President,  that  the  preparation  of  a  Torrens  act  be 
referred  to  a  committee  of  three  to  be  appointed  by  the  Presi- 
dent, with  power  to  present  it  to  the  Legislature  of  the  State 
of  Washington. 

Mr.  Wright's  motion  duly  seconded. 

The  President:  It  is  moved,  gentlemen,  that  the  report  of 
the  committee  be  placed  on  file,that  it  be  re-referred  to  a  com- 
mittee to  be  appointed  by  the  President,  composed  of  three 
members,  to  report  at  the  next  meeting  a  bill. 

Mr.  Benson :  Mr,  President,  I  do  not  believe  anyone  would 
accuse  me  of  being  particularly  an  advocate  of  the  interests 
of  the  landed  proprietor;  but  to  me  this,  you  might  say,  in- 

Digitized  by  VjOOQIC 


PEOCEBDINaS 

i;.    ^*  Voflres  a  question  of  ethics.     I  notice  that  this  motion  to  put 
f    iha  over  to  another  committee  is  seconded  by  the  gentleman 

.s^Io  has  doMe  the  efficient  work  as  a  committeeman. 

>^/The  President:     I  did  not  understand  that  it  was  another 

' '' JomrRittee,  Mr.  Benson. 

*    Mr- Benson:    Or  that  his  work  shall  be  continued.    I  simply 

want  to  suggest  this  thought.     Brother  Abbott  is  probably  at 

least  the  equal  of  any  man  at  the  Washington  bar  to  do  this 

work,  and  I  have 

The  President:  I  understood  the  motion  to  contemplate  the 
appointment  of  a  committee  by  the  Chair,  and  the  Chair  cer- 
tainly has  in  mind  to  continue  the  present  committee. 

Mr.  Benson:     That  is  not  the  point  I  desire  to  make,  Mr. 

President:     It  was  this 

Mr.  Wrigt:    May  I  interrupt  you,  Judge  Benson? 
Mr.  Benson:     Certainly. 

Mr.  Wright:  I  certainly  did  not  intend,  Mr.  President,  to 
be  guilty  of  any  discourtesy  to  the  chairman  of  the  committee, 
and  in  making  my  motion  I  stated  the  reason  I  put  it  in  that 
way,  that  because  I  was  a  member  of  the  committee  myself,  1 
did  not  wish  to  move  to  refer  it  to  the  same  conmiittee. 
•  Mr.  Benson:  The  point  I  want  to  make  is,  that  all  the 
thought  that  can  be  given  to  the  subject  and  all  the  li^t  that 
can  be  got  upon  the  subject  has  been  laid  before  this  body  today. 
I  have  no  doubt  at  all  that  my  Brother  Abbott  has  practicallv 
exhausted  this  subject,  and  I  believe  that  every  attorney  will 
agree  with  me  that  that  is  true. 

Perhaps  I  am  somewhat  fortified  on  the  constitutional  ques- 
tion by  my  investigation  in  regard  to  a  similar  tribunal,  but 
for  another  purix)se.  I  came  to  the  conclusion  at  that  time, 
the  same  that  he  has  now,  that  this  is  a  court  of  special  juris- 
diction, and  while  there  may  be  some  question  as  to  the  con- 
ijtitutionality  of  such  a  court,  it  never  will  be  any  less,  and  ire 
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know  that  it  will  exist  just  the  same  the  next  time  as  now|5 
am  inclined  to  call  a  spade  a  spade,  and  it  seems  to  me 
everybody  who  is  posted  upon  this  question  will  agree 
me  that  for  the  interests  of  the  public  of  the  great  State 
Washington,  the  Torrens  sys-tem  or  something  like  it,  i§  j 
as  much  an  improvement  in  gdvei*nmental  affairs  as  the 
tralian  ballot  was  over  the  old  o^ed  "ballot,   and  for  obvious 
reasons.  *''-*•. 

Xow,  as  I  said  a  while  ago,  I  am  not  pfetsonally  interested  in 
this  matter.  I  had  not  intended  to  take  any'tiinc  upon  it  ex- 
cepting for  this  purpose.  Personally,  I  am  in  •  f aV(Jf*  of  th& 
Torrens  system.  '  •*^' '  , 

Mr.  Emmett  X.  Park'er:  Mr.  President,  so  f^r  as  the'qufe?/* 
tion  of  motive  is  concerned,  were  my  sentiments  governed  by 
that,  I  would  be  inclined  to  favor  this  bill  rather  than  be 
against  it,  because  I  firmly  believe  it  wull  furnish  more  work 
for  the  lawyers  pertaining  to  real  property  law  than  we  have 
ever  yet  dreamed  of  in  this  State.  So  let  lis  have  it  if  we  are 
going  to  think  of  our  own  selfish  interests. 

Xow,  when  we  come  to  the  consideration  of  a  reform,  I  am 
satisfied  that  there  is  no  class  of  men  in  the  world  who  think 
as  little  about  how  it  is  going  to  effect  their  business  as  the 
lawyers  do,  and  I  do  not  believe  that  that  is  a  thought  that* is 
in  the  mind  of  one  lawyer  in  twenty  that  is  in  this  room  hardly. 
So  I  pass  that. 

So  far  as  the  creation  of  a  special  court  is  concerned,  Mr. 
President,  I  do  not  think  there  is  any  doubt  (I  say  that  because 
that  is  the  way  I  view  it),  but  what  the  Legislature  has  ample 
power  to  create  inferior  courts.  They  have  done  so  in  this 
State  and  nobody  ever  dreamed  it  was  unconstitutional.  If 
the  Constitution  does  not  mean  what  it  says  in  that  regard  it 
does  ont  mean  anything.  It  says  the  Legislature  may  create 
inferior  courts.     Especially  will  this  be  tnie  if  you  allow  ap- 
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peals  to  the  Siiperior  Court  and  Supreme  Court.    And  passing 
that,  I  pass  to  the  bill  for  a  moment. 

I  contend  that  there  is  no  crying  need  for  this  measure,  there 
is  no  great  need  here  of  reform,  and  this  bill,  upon  its  face, 
if  it  is  constitutional,  and  I.-wifi.  assume  that  it  is  for  the 
moment,  bears  evidence  of  th^'-fact  of  a  lack  of  its  necessity. 
Among  other  things, ^i^'-.if.j^rovided  in  this  bill  (and  what  I 
speak  of  now  is  tjis  Vpfy-  'gist  and  essence  of  all  of  these  billa) 
that  in  the  action^  ^V^d^r  which  this  land  is  to  be  brought  under 
this  regisjry^.systfem,  I  mean  in  the  action  that  is  brouriit  bv 
this  n^i^J^fi^gled,  imtried  proceeding,  in  abandoning  old  lines, 
itJi^mJir^ou  in  a  new  court,  which  many  of  you  think  is  not  con- 
.  .'/atiiititional,  and  it  provides  all  the  world  shall  be  included,  and 
••:  further  on  it  says  even  minors  and  people  under  disability  are 
included,  and  in  another  place  we  are  told  this  shall  be  actually 
and  only  an  action  in  rem.  Xow,  my  brothers,  if  it  is  true  as 
between  private  litigants  (I  am  not  speaking  of  a  probate  pro- 
ceeding, nor  of  a  tax  proceeding),  but  if  it  is  true  as  between 
private  individuals  litigating  their  rights  there  can  be  such 
a  thing  as  a  pure  proceeding  in  rem  to  settle  the  title  to  land, 
which  I  am  not  prepared  to  say  there  can  be,  although  the 
Minnesota  court  said  there  can  be  in  their  recent  decision  in 
passing  upon  this  act,  but  just  how  it  arrived  at  its  conclusions 
in  the  decision  is  beyond  me,  as  Brother  Holt  has  said,  but  if 
that  is  true,  you  already  have  a  court  established  by  the  Con- 
stitution, the  powers  of  which  are  fixed  and  certain  and  beyond 
all  question  and  you  have  an  ordinary  civil  action  under  the 
code  which  has  been  tried  and  found  sufficient  for  any  and  all 
purposes  under  a  thousand  or  more  decisions  covering  a  period 
of  fifty  years,  and  you  have  hundreds  of  years  of  experience  in 
the  actions  which  preceded  that  and  upon  which  that  is  built. 
In  other  words,  you  have  a  court  and  a  place  to  go  with  a 
proceeding  that  is  unquestioned  to  settle  once  and  forever  the 
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very  questions  that  are  sought  to  be  settled  in  this  bill.  What 
is  this  bill  for  ?  It  is  to  have  a  proceeding  in  rem  in  a  court 
of  record  to  establish  once  and  for  all  a  new  starting  point  for 
your  title.  Now  if  that  is  due  process  of  law  and  all  the  world 
can  be  brought  in,  then  it  will  be  due  process  of  law  in  a  court 
of  ordinary  jurisdiction,  in  an  ordinary  civil  proceeding,  pro- 
viding you  will  add  about  a  half  dozen  words  to  the  service 
part,  or  the  party  part  of  the  code  of  Washington  by  which  you 
can  bring  all  the  world  into  such  an  action.  So  I  say  this 
bill  upon  its  face  s^jiows  that  it  is  a  strained  effort,  by  long  and 
complicated  proposed  proceedings,  in  a  court  which  you  say  is 
questionable,  to  do  what  you  can  do,  if  this  is  due  process  of 
law,  in  a  court  of  ordinary  jurisdiction  by  an  ordinary  pro- 
ceeding, and  then  what  would  you  do?  You  could  start  a 
pi  receding  in  rem  in  yoiir  ordinary  court,  creating  a  new,  or 
you  might  say,  a  paramount  title  to  your  property  as  often  as 
you  pleased,  and  you  need  never  examine  your  title — need  never 
go  beyond  that  decree.  If  this  is  due  process  of  law  that  is 
due  process  of  law  and  that  would  be  the  end  of  it.  Then  the 
Minnesota  court  (I  read  their  opinion  recently)  refer  to  pro- 
bate proceedings  as  being  proceedings  in  rem,  and  to  tax  pro- 
ceedings as  being  proceedings  in  rem,  by  analogy  of  reasoning 
that  this  will  support  this  proceeding,  but  they  do  not  say  any- 
thing about  a  tax  proceeding  being  in  the  name  of  the  sov- 
ereignty to  maintain  its  very  life  existence,  and  they  do  not  say 
anything  about  a  probate  proceeding,  which  is  a  proceeding  in 
rem  for  nothing  except  to  determine  who  the  heirs  are. 

So  it  seems  to  me  that  I  am  opposed  to  this  measure,  although 
I  would  not  be  opposed  to  an  action  of  another  kind  in  the 
other  courts  if  it  is  constitutional,  which  I  do  not  wish  to 
express  an  opinion  on  now.  I  am  opposed  to  it  just  because  it 
is  new  f angled  and  an  experiment;  I  am  opposed  to  it  just 
because  I  am  opposed  to  the  manner  in  which  the  Legislature 
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says  we  shall  foreclose  a  tax  delinquency  certificate.  Let  me 
illustrate :  it  was  not  enough  for  the  Legislature  to  provide  that 
a  tax  delinquency  certificate  should  be  foreclosed  in  an  ordi- 
nary civil  proceeding,  one  which  is  well  understood  by  every- 
body, but  they  had  to  create  a  new  fangled  proceeding  which 
it  has  taken  us  four  or  five  years  of  constant  litigating  to 
involve  into  something  so  we  know  what  it  is,  and  now  of 
course  we  understand  it,  but  we  do  not  know  how  the  new  is 
any  better  than  the  old.  It  is  a  question  of  following  along 
lines  which  we  already  well  understand  and*  which  are  already 
well  determined ;  it  is  a  question,  in  other  words,  of  evolution, 
pure  and  simple — ^by  growth,  rather  by  evolution  as  against 
creating  something  new.  So  if  this  act  were  constitutional 
and  if  it  is  true  that  a  proceeding  in  rem  will  do,  and  if  you 
have  a  cure  for  all  your  troubles  by  creating  a  new  court,  then 
it  can  be  cured  in  a  court  of  well  known  jurisdiction  where  it 
is  beyond  dispute  and  I  can  have  my  title  fixed  there  once  and 
forever,  and  in  a  few  years  if  it  has  passed  through  some  fore- 
closures or  a  little  litigation  and  got  tangled  up  again,  I  can 
bring  another  proceeding  in  rem  to  cure  my  title  and  get  it 
fixed  up  again. 

The  President:  I  am  sorry  to  interrupt  you,  Mr.  Parker, 
but  your  time  is  up. 

Mr.  Abl)ott:  Mr.  President,  I  wish  to  say  just  a  word.  I 
do  not  desire  to  take  up  the  time  of  the  association,  I  merely 
desire  to  say  that  I  feel  that  the  members  of  this  association 
have  not  yet  sufficiently  considered  the  provisions  of  this  act, 
but  they  have  made  some  suggestions  which  are  worthy  of 
consideration  and  worthy  of  careful  consideration,  and  I  be- 
lieve it  would  be  better  to  have  an  able  committee  api)ointed 
by  the  President  for  the  purpose  of  considering  an  act  further, 
or  this  act  further,  and  making  it  confonn  to  what  would  be 
more  practicable  in  the  eyes  of  the  meml)ers  of  the  association, 


Digitized  by  VjOOQIC 


STATE   BAR    ASSOCIATION.  1^5 

«8  well  as  perhaps  to  avoid  some  of  the  questions  concerning  its 
legality  which  have  been  suggested;  and  for  that  reason  I 
"believe  it  would  be  wise  to  have  a  committee  appointed,  with 
power,  however,  to  prepare  a  bill  and  report  it  to  the  next 
session  of  the  Legislature,  with  the  approval  of  the  association, 
as  the  act  of  the  association. 

Mr.  Wright:  I  accept  that  amendment  to  my  motion,  Mr. 
President. 

Mr.  Stiles:  I  move  to  amend  the  motion,  Mr.  President, 
that  is  made  here  by  adding  to  it  the  provision  that  a  bill  bo 
prepared  so  that  there  may  be  an  alternative  as  to  courts,  one 
bill  to  be  presented  to  us  which  will  permit  of  our  present 
courts — the  Superior  Court — and  another  one  of  the  courts 
that  has  been  drafted  here,  so  that  we  may  have  a  choice  next 
year  when  we  come  and  may  detennine  which  course  we  will 
pursue  in  that  matter.  I  think  that  is  the  most  vital  matter  in 
connection  with  it. 

Mr.  Abbott :  This  would  have  to  be  reported,  as  I  understand 
it,  before  this  association  meets  again. 

The  President :  That  is  what  this  amendment  contemplates. 
The  first  motion  was,  and  then  the  amendment  of  Mr.  Abbott 
was  that  the  committee  preparing  this  bill  should  rejwrt  it 
direct  to  the  Judiciary  Committees  of  the  Legislature,  and  your 
amendment.  Judge  Stiles,  was  to  that. 

Mr.  Stiles:  Well,  if  that  is  the  case — I  understood  the  re- 
port was  to  be  made  back  to  the  Bar  Association. 

The  President :  3  think  that  would  probably  be  out  of  order^^ 
that  second  amendment,  as  l)eing  inconsistent  with  the  other 
amendment  and  the  motion.  Xow,  as  the  amendment  has  been 
accepted  by  the  mover  of  the  motion,  the  motion  now  is  that 
the  present  report  be  accei)tcd  and  the  matter  be  re-referred  to 
a  conmiittee  of  three  to  be  apjxiinted  by  the  Chair,  wlio  shall 
prpare  a  bill  and  re]x>rf  it  to  the  Judiciary  Committees  of  the 
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next  Legislature.     Are  you  ready  for  the  question  ? 

Mr.  Gay:  Mr.  President,  we  have  taken  so  much  time  on 
this  that  it  is  with  reluctance  that  I  arise  at  all,  but  I  do  not 
believe  that  the  association  wants  to  be  bound  by  the  act  of  a 
committee  on  a  matter  that  anyhow  is  so  purely  legislative 
and  eifects  so  many  interests  other  than  lawyers  that  it  is  a 
grave  question  whether  it  ought  to  be  acted  on  at  all  by  this 
association,  and  I  would  hate  to  be  bound  to  my  clients — ^to 
have  them  think  that  I  was  favoring  a  thing  I  never  saw, 
because  I  might  afterwards  feel  myself  embarrassed.  I  don't 
think  the  motion  as  it  now  is  amended  ought  to  be  adopted  at 
all. 

Mr.  Bronson :  I  take  the  same  position  that"  Mr.  Gay  does 
in  this  matter.  A  very  wise  bill  may  be  evolved  by  the  com- 
mittee, but  certainly  on  principle  this  association  would  hardly 
be  justified  in  taking  a  position  that  it  would  stand  back  of 
any  bill  prepared  by  any  committee,  other  than  a  majority  of 
the  members  of  the  association,  who,  of  course,  have  authority 
in  any  meeting,  if  they  vote  to  that  effect,  in  a  matter  which  is 
to  be  presented  to  the  Legislature,  which  is  to  bear  the  stamp 
of  approval  of  the  association.  I  do  not  see  how  we  can  con- 
sistently take  that  position. 

Mr.  Hoyt:  I  am  heartily  in  favor  of  the  motion  as  it  is 
amended.  There  is  no  danger  we  will  get  legislation  at  the 
first  session  of  the  Legislature  to  which  the  bill  is  reiwrted.  It 
is  absolutely  impossible  to  my  mind  to  expect  detailed  action 
at  the  next  legislative  session,  even  if  this  motion  as  it  is  now 
amended  prevails,  but  we  will  be  making  progress,  and  I,  for 
one,  am  thoroughly  convinced  as  to  the  necessity  of  tlie  bill  as 
a  matter  of  public  progress,  and  as  to  the  necessity  of  the  enact- 
ment of  some  law  of  this  kind. 

The  question  is  put  by  the  Chair  on  Mr.  Wright's  motion,  as 
amended  by  Mr.  Abbott,  and  division  is  called  for. 
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A  Voice :    Mr.  President,  will  you  state  the  question,  please  ? 

The  President:  The  question  is  the  motion  made  that  this 
report  be  accepted  and  the  matter  be  referred  to  a  committee  of 
three  appointed  by  the  President  to  draft  such  bull  as  they 
think  proper  with  regard  to  this  measure  and  submit  it  to  the 
next  Judiciary  Committees  of  the  Legislature. 

Mr.  Millett :  I  would  like  to  ask  whether  that  is  the  Judiciary 
Committee  of  the  Senate  or  Lower  House  ? 

The  President:    Both. 

Mr.  George  Ladd  Munn:  Mr.  President,  do  I  understand 
that  this  adoption  of  this  report  carries  with  it  the  approval  of 
the  association? 

The  President :  '^  I  do  not  understand  that  it  does. 

The  motion  is  put  by  the  Chair,  a  rising  vote  taken,  and 
declared  carried. 

The  President:  The  Chair  will  appoint  as  such  committee 
Messrs.  Abbott,  Wright  and  Howe. 

Mr.  Abbott :  Mr.  President,  if  you  will  permit  me,  I  would 
like  very  much  to  be  excused  from  being  on  the  committee.  I 
have  found  that  it  is  almost  impossible  for  the  committee  to 
get  together 

The  President :  You  are  so  thoroughly  fitted  for  the  position, 
Mr.  Abbott,  that  I  will  not  entertain  the  motion. 

Mr.  Abbott :  Mr.  President,  I  think  that  very  much  better 
results  would  be  secured  if  some  other  gentlemen  would  be  ap- 
pointed on  the  committee,  as  chairman,  at  least,  and  I  will  be 
more  than  glad  to  co-operate  and  give  any  assistance  I  can  and 
any  co-operation  I  can. 

The  President:  The  Chair  does  not  agree  with  you,  Mr. 
Abbott.  Te  next  matter  we  will  take  up  will  be  the  discussion 
of  the  subject,  "Should  This  State  Permit  Corporations  to  Own 
and  Vote  Stock  in  Other  Corporations  ?"  The  discussion  will 
be  by  Mr.  Alfred  Battle  in  the  affirmative  and  on  the  negative 
by  Mr.  Theodore  L.  Stiles. 
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Papers  read  by  Mr.  Battle  and  Mr.  Stiles  (See  appendix.) 

Mr.  Shippen:  Mr.  President,  owing  to  the  lapse  of  time 
and  the  important  matters  yet  to  be  considered,  I  would  move 
with  regret  the  following  motion :  That  the  report  of  the  com- 
mittee on  Obituaries  be  dispensed  with,  and  extracts  from  the 
memorial  addresses  on  recently  deceased  members  of  this 
association  be  incorporated  in  our  annual  report  when  pub- 
lished. 

I  would  like  to  say,  Mr.  President,  that  I  was  asked  to  say 
a,  few  words  in  memory  of  the  Honorable  John  J.  McGilvra, 
who  w^as  bom  seventy-eight  years  ago  today.  He  was  with  us 
at  Tacoma  last  year. 

(See  Appendix.) 

Motion  duly  seconded,  but  by  the  Chair  and  declared  carried. 

The  President :  The  next  order  of  business  is  the  election  of 
officers.  The  officers  to  be  elected,  are  a  President,  First,  Sec- 
ond, Third  and  Fourth  Vice-Presidents.  At  our  last  meeting 
the  By-Laws  were  changed  so  as  to  provide  for  a  Fourth  Vice- 
President.  The  officers  who  are  now  filling  those  positions  are 
Edward  Whitson,  First  Vice-President;  Frank  H.  Brownell, 
Second  Vice-President;  and  Patrick  F.  Quinn,  of  Spokane, 
Third  Vice-President. 

Mr.  Hughes:  How  are  elections  made,  by  ballot  or  viva 
voce,  Mr.  President  ? 

The  President :     By  ballot. 

Mr.  Hoyt:  Mr.  President,  I  move  you  that  the  rules  be  sus- 
pended and  each  of  these  officers  named  be  advanced;  that  is, 
that  the  First  Vice-President  be  elected  President,  the  Second 
Vice-President  be  elected  First  Vice-Presidftt,  and  so  on,  which 
will  dispose  of  all  those  and  leave  only  one  officer  to  be  elected 
and  that  tlie  Secretary  be  authorized  to  cast  the  ballot  of  the 
association  for  those  gentlemen  for  the  respective  offices. 

The   President:      Xow,   with   regard   to   the   election    of   a 
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Fourth  Vice-President;  Mr.  Quinn  now  becomes  the  Second 
Vice-President  and  Mr.  Brownall  the  first 

Mr.  Abbott :  If  there  is  no  established  nile  by  which  we  are 
limited  as  to  the  cities  where  we  are  to  hold  our  meetiijgs,  why 
not  extend  the  scope  of  our  meetings  somewhat  ?  Now  we  have 
a  city  up  in  the  north  that  has  grown  rapidly  in  the  last  few 
years ;  they  have  a  very  active  Bar  Association  there,  I  under- 
stand, and  have  many  able  and  active  practitioners  at  the  bar.  . 
I  refer  to  the  city  of  Bellingham.  We  have  a  gentleman  with 
us  this  morning  who  has  taken  a  great  deal  of  interest  in  this 
meeting,  and  if  not  out  of  order  I  would  nominate  Mr.  Black, 
of  Bellingham,  for  Fourth  Vice-President. 

Mr.  A.  L.  Black :  Mr.  President,  it  seems  to  me  that  if  this 
association  wants  to  succeed  in  the  best  way  and  the  best  man- 
ner, it  would  be  a  good  thing  to  get  interested  the  members 
of  the  bar  all  over  the  State.  Xow,  I  think  that  the  members 
of  the  bar  of  Whatcom  County  have  never  taken  very  much 
interest  in  this  Bar  Association.  Some  years  ago — prior  to 
eight  years  ago — ^I  was  actively  in  the  practice  in  Whatcom 
County ;  at  that  time  I  went  to  San  Francisco.  Prior  to  that 
time  myseK  and  partner  and  a  number  of  the  members  of 
the  bar  of  that  county  took  a  very  active  interest  in  this  associa- 
tion. I  know  tliat  if  this  association  could  meet  in  Bellingham 
it  would  probably  revive  that  interest,  and  if  they  could  meet 
in  Walla  Walla  once  in  a  while — if  they  could  meet  around  in 
the  different  parts  of  the  State,  there  is  no  doubt  but  what  you 
would  interest  the  entire  bar  of  the  State  more  than  you  would 
in  meeting  annually  in  either  Seattle  or  Tacoma  or  Spokane. 
That,  at  least,  would  be  my  judgment.  While  I  do  not  care 
to  be  Vice-President  of  the  association,  if  a  meeting  could  be 
held  in  Bellingham,  I  think  you  could  get  that  whole  section 
of  the  country  interested  that  is  not  interested  now,  and  I  think 
the  amendment  providing  for  a  Fifth  Vice-President,  so  that 
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that  may  be  done  would  be  a  wise  thing.  Personally,  I  expect 
to  be  in  the  active  practice  again  in  the  course  of  eighteen 
months ;  I  have  been  out  of  it  now  for  eight  years. 

Mr.  Hudson:  I  think  myself,  Mr.  President,  some  other 
cities  ought  to  come  into  the  circle,  and  if  we  can  get  an  invita- 
tion from  some  other  place,  why,  I  think  we  would  be  willing 
to  take  it  in.  I  think  some  place  ought  to  come  in  after  Ever- 
ett, some  new  place,  I  mean,  because  Six)kane  had  it  only  a 
few  years  ago  and  Tacoma  last  year,  and  if  Mr.  Black  wants 
to  offer  an  invitation  to  go  to  Bellingham,  why,  I  think  we 
might  put  his  place  in  after  Everett  and  make  the  selection  ac- 
cordingly. 

Mr.  Hughes:  Don't  you  think  we  should  go  east  of  the 
mountains  ?    That  would  make  three  sessions  on  this  side. 

Mr.  Hudson:  If  we  had  an  invitation  to  go  east  of  the 
mountains  we  should  go  there  instead  of  Bellingham  and  then 
come  back  to  Bellingham. 

Mr.  Macdonald :  Mr.  President,  last  year  there  was  an  in- 
vitation extended  to  visit  Six)kane;  at  the  request  of  !Mr. 
Brownell  and  his  friends  of  Everett,  on  behalf  of  the  Spokane 
bar,  I  consented  that  the  visit  of  the  association  to  Spokane 
might  be  deferred  one  year.  I  do  not  want  to  put  off  the  meet- 
ing in  Spokane  too  long,  and  I  therefore  request  the  association 
that  it  do  not  defer  it  any  longer  and  that  the  meeting  of  the 
association  be  held  in  Spokane  the  year  after  next. 

Mr.  Black :  All  I  desire  to  say,  Mr.  President,  is,  that  if  a 
formal  invitation  is  necessary,  I  very  gladly  extend  that  invita- 
tion to  meet  at  Bellingham. 

And,  since  Mr.  Thompson  was  so  kind  to  speak  of  Belling- 
ham in  the  glowing  terms  in  which  he  did,  and  name  it  as  a 
possible  rival  even  of  the  great  city  of  Seattle,  I  desire  to  say 
to  the  gentleman  that  the  city  of  Bellingham  is  now  the  fourth 
city  in  the  State  by  actual  ocunt. 
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Mr.  Mires:  I  want  to  nominate  A.  L.  Black,  of  Belling- 
hain,  for  Third  Vice-President. 

The  President :  If  there  is  no  objection,  I  will  declare  the 
nomination  for  Third  Vice-President  closed.  The  Chair  hears 
none. 

Mr.  Mires:  I  move,  Mr.  President,  that  the  Secretary  cast 
the  ballot  of  the  association  for  A.  L.  Black  as  Third  Vice- 
President  of  this  association. 

Mr.  Thompson :    No,  no ;  we  want  to  vote  for  him  ourselves. 

Mr.  Mires'  motion  duly  seconded,  put  by  the  Chair  and  de- 
clared carried,  and  the  Secretary  reports  that  he  has  cast  the 
unanimous  vote  of  the  association  for  Mr.  A.  L.  Black  as  Third 
Vice-President  of  the  association. 

Mr.  Black:  Mr.  President,  does  it  require  a  motion  that 
four  years  hence  this  association  meet  at  Bellingham  ? 

The  President:  No.  Now,  tlie  office  of  Fourth  Vice-Presi- 
dent is  vacant  and  should  be  filled. 

Mr.  Arthur  Remington:  Mr.  President,  I  would  nominate 
Mr.  R.  S.  Holt,  of  Tacoma,  for  Fourth  Vice-President. 

Mr.  Remington's  motion  was  duly  seconded,  and  nominations 
declared  closed. 

Mr.  Porter:  Mr.  President,  there  being  but  one  nomination, 
I  move  that  the  rules  be  suspended  and  that  the  Secretary  cast 
the  unanimous  vote  of  this  association  for  Mr.  R.  S.  Holt,  of 
Tacoma,  as  Fourth  Vice-President  of  this  association. 

Motion  duly  seconded,  put  by  the  Chair,  declared  carried  and 
the  Secretary  reports  that  he  has  cast  the  unanimous  vote  of 
the  association  for  Mr.  R.  S.  Holt  of  Tacoma  aa  Fourth  Vice- 
President  of  the  association. 

The  President :    The  next  officer  to  be  elected  is  a  Secretary. 

Mr.  Macdonald :  I  nominate  Mr.  C.  Will  Shaffer,  of  Olym- 
pia,  as  Secretary  of  this  association. 

Mr.  Hudson :    Mr.  President,  I  move  that  the  rules  be  sus- 
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pended  and  that  the  President  cast  the  vote  of  this  association 
for  Mr.  C  Will  Shaffer  as  Secretary. 

Motion  seconded,  put  by  the  Chair  and  declared  carried. 

The  President:  I  cast  the  vote  of  the  association,  gentle- 
men, for  Mr.  Shaffer  as  Secretary.  The  next  office  to  be  filled 
is  that  of  Treasurer,  now  occupied  by  Mr.  Porter. 

Mr.  Shank:  Mr.  President,  I  move  that  Mr.  Porter  be  our 
next  Treasurer;  that  the  Secretary  be  instnicted  to  cast  the 
unanimous  vote  of  this  association  for  Mr.  Porter  as  Secretary. 

Motion  seconded,  put  by  the  Chair,  declared  carried  and  the 
Secretary  reports  that  he  has  cast  the  unanimous  vote  of  the 
association  for  Mr.  Nathan  S.  Porter,  of  Olympia,  as  Treasurer. 

The  President :  We  have  now  to  elect  three  delegates  to  at- 
tend the  American  Bar  Association  which  meets  in  St  Louis 
on  the  25th  day  of  September,  next. 

Mr.  John  L.  Sharpstein :  Mr.  President,  the  committee  that 
was  appointed  to  make  suggestions  for  delegates  to  those  two 
conventions  make  the  report  as  follows: 

We,  your  comxnittep  to  whom  was  referred  the  selection  of  candidates 
for  delegates  to  the  American  Bar  Association  and  the  International  Con- 
gress of  Jurists  and  Lawyers,  beg  leave  to  report  as  follows: 

Delegates  to  American  Bar  Association — Edward  Whitson,  Carroll  B. 
Graves,  Will  H.  Thompson. 

Delegates  to  International  Congress  of  Jurists  and  Lawyers — ^Will  H. 
Thompson,  Carroll  B.  Graves,  Edward  Whitson,  Joseph  Shippen,  Alfred 
L.  Black. 

Committee. 

This  recommendation  is  made  by  the  committee,  with  the 
exception  of  Mr.  Whitson,  who  protested  that  he  ought  not  to 
be  there,  but  by  reason  of  his  peculiar  qualifications  for  the 
position  and  the  fact  that  he  i  sto  be  the  President  of  the  asso- 
ciation, we  insisted  on  putting  him  in,  in  spite  of  his  protest. 

On  motion  duly  seconded,  the  report  of  the  committee  was 
unanimously  adopted. 
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Mr.  Hudson:  Xow,  Mr.  President,  I  think  that  the  Ex- 
ecutive Committee  ought  to  be  empowered  to  substitute  any 
names  for  any  of  these  parties  who  may  not  be  able  to  go.  So 
I  make  that  motion,  that  if  there  are  any  of  these  delegates  who 
can't  go,  they  inform  the  Secretary  and  the  Executive  Commit- 
tee be  empowered  to  fill  the  vacancies. 

Motion  duly  seconded,  put  by  the  Chair  and  declared  carried. 

The  President :  There  is  one  committee  to  be  filled ;  that 
was  the  committee  for  carrying  into  effect  the  recommendations 
of  the  Committee  on  Judicial  Administration  and  Remedial 
Procedure,  as  to  the  separate  election  of  judges.  I  will  ap]X)int 
on  that  committee,  Mr.  E.  C.  Hughes,  Mr.  John  H.  Powell 
and  Mr.  John  L.  Sharpstein.  Is  there  any  unfinished  business 
before  the  meeting^ 

Mr.  Whitson:  Mr.  President,  I  desire  to  thank  the  associa- 
tion for  the  honor  conferred  uix)n  me,  and  on  behalf  of  the 
Yakima  bar  to  extend  a  cordial  invitation  to  attend  the  meeting 
of  the  association  to  be  held  at  Xorth  Yakima  next  year.  I 
assume  that  the  custom  will  l)e  followed,  and  it  will  be  a  matter 
of  sincere  regret  to  our  people,  and  esi)Ocially  the  bar,  if  you 
do  not  come. 

Mr.  Hudson :  Mr.  President,  I  move  you  that  Xorth  Yakima 
be  selected  as  the  place  for  holding  the  next  meeting  of  the 
association. 

The  President:     The  motion  is  unnecessary,  Mr.  Hudson. 

Mr.  William  Hickman  Moore:  Mr.  President,  I  extend  to 
the  members  of  the  committee  appointed  by  this  association, 
looking  to  legislation  in  this  State,  an  invitation  to  draft  such 
bills  as  they  desire  presented  to  the  next  Legislature,  and  have 
them  presented  to  some  one  to  introduce,  and  not  curse  the 
members  of  the  Legislature  for  not  remedying  the  defects  they 
are  supposed  to  remedy. 

Mr.  Hughes:  Mr.  President,  I  would  like  to  offer  a  resolu- 
tion, if  the  stenographer  will  take  it  down. 
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Resolved,  That  the  members  of  this  association  express  their 
regret  that  no  members  of  the  Supreme  Court  have  attende<l 
this  or  any  recent  session,  and  that  only  one  or  two  members 
of  the  Superior  Court  outside  of  King  Cunty  have  attended 
this  session,  and  we  earnestly  invite  the  attendance  of  the 
Supreme  and  Superior  Court  Judges  at  the  future  meetings 
of  this  association. 

Resolved,  further,  That  the  Secretary  be  requested  to  advise 
the  Judges  of  the  Supreme  Court  and  the  Superior  Courts  of 
thife  State  of  the  foregoing  resolution. 

Motion  duly  seconded. 

Mr.  Shinnen:  Mr.  President,  for  information,  I  would 
state  that  formal  invitations  were  sent  out,  on  behalf  of  the 
Committee  on  Arrangement  of  the  King  County  Bar,  inviting 
and  urging  each  of  these  occupants  of  the  benches  to  attend 
this  session  of  the  association,  and  some  judges  responded  regret- 
ting their  inability  to  attend,  and  one  judge,  through  his  stenog- 
rapher, reported  illness  as  the  occasion  of  his  being  absent. 

Mr.  Porter:  The  resolution  as  presented  by  Mr.  Hughes 
seems  to  me  to  be  very  timely.  Xow,  when  I  was  Secretary  of 
this  association,  I  solicited  the  members  of  tlie  Supreme  Court 
individually  to  attend  the  association.  One  of  them  raised  thi? 
objection.  Says  he,  "We  expect  at  that  association — ^that  our 
decisions  may  be  criticised  there,  and  we  prefer  not  to  be 
present,"  or  words  to  that  eflFect.  Now,  I  think  that  those  feel- 
ings probably  have  passed  away  long  since,  and  the  association 
has  become  known  to  be  an  engine  of  productiveness  or  that 
will  produce  a  great  deal  of  good.  With  that  objection  prol)- 
ably  overcome,  I  think  now  that  an  invitation  of  this  kind  sent 
to  the  judges  will  have  the  desired  eflFect. 

Mr.  Hughes :  We  would  like  to  have  them  understand  that 
if  we  want  to  criticise  them,  we  want  them  here — ^we  want  the 
chance  to  do  it  when  they  are  present. 
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Mr.  Hughes'  motion  put  by  the  chair  and  declared  carried. 

Mr.  Carroll  B.  Graves:  Mr.  President,  on  behalf  of  the 
visiting  members  of  this  association,  I  move,  sir,  that  this  asso- 
ciation  express  its  thanks  to  the  King  County  Bar  Association, 
the  press  of  the  city  and  also  the  King  County  Fair  Association 
for  the  kindness  and  courtesies  extended  to  this  meeting. 

Motion  duly  seconded,  put  by  the  Chair  and  declared  unani- 
mously carried. 

Mr.  Root :  Mr.  President,  I  move,  sir,  that  it  is  the  sense  of 
this  Bar  Association  tiiat  we  heartily  appreciate  the  courtesy 
extended  to  the  association  by  Judge  Hanford  in  giving  us  the 
use  of  this  room  for  this  association,  and  also  that  we  wish  to 
express  our  appreciation  of  the  kindly  and  lively  interest  which 
Judge  Hanford  has  taken  in  this  and  all  recent  sessions  of  the 
association. 

Mr.  Hughes:  And  I  would  suggest  that  you  add.  Judge 
Boot,  that  the  Secretary  of  this  association  be  requested  to 
send  a  copy  of  this  resolution  to  the  other  judges  in  this  State. 

Mr.  Root:    Yes. 

Mr.  Hudson:  Mr.  President,  I  want  to  extend  all  the 
thanks  possible,  because  I  believe  in  such  things,  but  I  believe 
that  this  is  against  the  By-Laws. 

The  President:  The  latter  part  is  against  the  By-Laws.  I 
do  not  think  the  return  of  thanks  for  the  use  of  the  room  would 
be  against  the  By-Laws. 

Mr.  Root:  I  did  not  know  that  By-Laws  ran  to  anything 
other  than  officers  of  the  association. 

The  President :  Yes,  it  is  to  any  member  of  the  association, 
and  the  interpretation  placed  upon  it  therefore  would  be  in 
line  with  the  last  part  of  your  motion. 

Mr.  Root:  I  would  like  to  have  it  received,  Mr.  President, 
as  far  as  it  is  constitutional 

The  President :    Gentlemen,  you  have  heard  the  motion  and 
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it  has  been  duly  seconded.  All  those  in  favor  of  that  part  of 
it  which  is  constitutional  will  please  say  aye,  and  those  opposed 
no.     It  is  a  vote. 

Mr.  L.  Frank  Brown :  Mr.  President,  may  we  not  throw  a 
verbal  bouquet  to  the  President  and  return  our  thanks  to  him  ? 

The  President:  Xo;  nothing  but  cigars  after  the  meeting, 
Mr.  Brown.     The  convention  is  now  adjourned. 
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Address  by  the  President  W.  A.  Peters 


The  objects  of  thin  Association  are  to  cultivate  the  science'  of  juris- 
prudence, promote  the  administration  of  justice  in  this  state,  uphold  and 
advance  the  standard  of  integrity,  honor  and  courtesy  in  the  legal  profes- 
sion, and  to  establish  and  cherish  a  spirit  of  brotherhood  among  its  mem- 
bers. 

Meeting  as  we  do  but  once  a  year,  perhaps  the  most  that  we  can  ac- 
complish of  our  serious  work,  is  to  take  our  reckoning  and  shape  our  course 
for  the  coming  year  to  work  out  through  various  committees  and  individ- 
ual effort  in  our  several  fields  the  purposes  of  our  organization. 

As  a  part  of  this  system  of  work,  it  is  one  of  the  duties  and  privileges 
of  the  presiding  officer  to  suggest  for  consideration  by  the  Association  such 
riittrrj?  of  legislation  or  policy  as  may  tend  to  promote  the  above  objects. 

This  I  take  to  be  the  chief  function  of  the  annual  address  imposed  by 
oiu-  by-laws  on  the  President. 

This  convention  is  the  sixteenth  annual  meeting  since  the  organiza- 
tion of  the  Association  in  1888.  From  that  date,  it  is  safe  to  say,  the  mem- 
bership of  the  bar  throughout  the  state  has  doubled  and  trebled  itself  many 
times  over.  But  a  commensurate  growth  is  not  to  be  observed  in  the  mem- 
bership roll  of  this  Association.  Taking  the  last  nine  years,  of  which  I 
have  the  reports  before  me., — we  numbered  in  1894,  145;  the  following  year 
194;  in  1897,  222;  1898,  250;  1899,  239;  1900,  231;  1901,  257;  1902,  223;  1903, 
233.  .That  is,  in  the  nine  years,  and  at  least  five  of  these  compassing  a 
most  phenomenal  growth  in  the  state  bar  at  large,  our  ranks  have  been 
increased  by  not  more  than  88  new  members.  What  is  the  reason  for  this? 
We  have  done  good  work,  our  meetings  have  been  a  credit  to  the  profession 
and  to  the  state,  the  papers  heretofore  read  have  covered  subjects  of  living 
interest  to  the  profession  at  large  and  show  rare  ability  and  effort.  They 
have  been  appreciated  at  the  time  by  those  in  attendance,  and  the  dissem- 
ination of  our  annual  reports  has  brought  frequent  and  hearty  commenda- 
tion from  similar  associations  in  the  older  states,  with  ill  concealed  sur- 
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prise  at  the  character  of  our  work,  the  best  evidence  of  the  sincerity  of 
their  congratulation.  And  yet  we  are  practically  at  a  standstill  as  to  nu- 
merical increase.  Nay,  we  are  today  twenty  members  less  than  we  regis- 
tered in  1898.  It  must  be  that  we  are  not  accomplishing  results  along  prac- 
tical lines.  We  are  too  easily  content  to  meet,  thresh  out  useful  problems 
of  salutary  legislation  and  desired  reforms  in  matters  of  practice,  adjourn 
and  trust  to  their  finding  their  unguided  way  into  the  statute  books  or 
among  the  rules  of  court. 

We  are  a  practical  people  and  ours  is  a  practical  age.  The  lawyer  of 
today  is  none  the  less  a  thinker  but  a  doer  also.  We  must  make  our  Asso- 
ciation and  its  influence  felt  in  the  every-day  world  of  the  Bar.  So  that 
every  attorney  shall  feel  that  he  cannot  afford  not  to  be  a  member  with  ua. 

The  professional  standard  we  advocate  is  the  right  standard,  and  we 
must  look  to  it  that  we  live  up  to  it  within  our  ranks,  and  enforce  similar 
observance  from  others.  We  must  greet  the  young  practitioner,  and  the 
new  comer  amongst  us,  with  that  welcome  which  we  sincerely  cherish  for 
him  at  heart,  if  he  be  of  the  right  kind,  and  we  must  go  out  to  help  him. 
But«at  the  same  time  he  must  know,  that  his  professional  conduct  and 
methods  of  practice  here  will  be  measured  by  a  standard  of  integrity, 
honor  and  courtesy,  fully  as  high  as  that  prevailing  at  the  strictest  bai-s 
of  the  older  states.  The  high  standard  of  legal  ability  and  professional 
courtesy,  of  which  our  bar  as  a  whole  can  justly  boast,  is  apparently  a  gift 
of  nature  rather  than  of  artificial  nurture. 

Drifting  hither  as  we  have,  from  all  comers  of  the  contenent,  with  the 
westward  tide,  we  have  found  the  pioneers  of  our  profession,  not  men  seek- 
ing asylum  for  a  disappointed  career,  nor  briefless  lawyers  fleeing  the  com- 
petition of  the  crowded  centers,  but  men  of  high  standing  and  ripe  exper- 
ience at  the  Eastern  bar,  drawn  westward  by  that  destiny  whicli  ever  lures 
the  adventurous  and  the  vigorous,  and  of  that  fortitude  and  love  of  honor 
which  ever  distinguishes  the  pioneer,  whether  beyond  the  mountains  and 
through  the  trackless  wilderness,  he  marks  the  way  for  a  nation's  growth, 
or  in  less  heroic  pose,  stands  guard  over  the  home,  the  liberty,  or  the  life 
of  his  fellow  man. 

The  professional  lives  and  characters  of  these  men  have,  up  to  recent 
times,  left  their  impress  upon  those  who  have  slowly  drifted  in  about  them. 
Our  professional  intercourse  has  been  a  constant  pleasure.  The  word  of  a 
brother  lawyer  has  been  not  only  as  good,  but  fortunately,  as  to  ultimate 
satisfaction,  better  than  his  Ixmd;  defaults  claimed,  and  the  over-technical 
advantages  of  the  pettifogger  have  been  unknown  amongst  us.     We  have 
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fought  hard  but  we  have  fought  fair,  and  between  shots  we  have  swapped 
tobacco  and  yarns,  as  did  our  fathers  before  us. 

With  a  rapidly  gro\^'ing  bar  of  such  dimensions  as  we  now  have,  that 
personal  acquaintance  which  has  heretofore  maintained  amongst  us  this 
high  standard  of  practice  and  professional  courtesy  is  fast  growing  impos- 
sible,— and  we  need  now  of  all  times  the  influence  of  this  Association  in 
this  direction.  Such  meetings  as  these,  forming  new,  and  renewing  and 
cementing  old  friendships,  are  a  great  safeguard;  and  on  such  occasions 
we  find  opportunity  to  reflect,  and  reliecting  to  stand  fast  for  the  dignity 
and  honor  of  that  profession  to  whose  service  have  been  dedicated  so  many 
great  minds  and  noble  souls.  As  to  some  method  of  fostering  and  main- 
taining this  proper  standard  of  ethics,  happily  there  is  to  be  read  at  this 
meeting  a  paper  which  will  doubtless  present  an  acceptable  solution.  With 
reference  to  the  establishment  and  maintenance  of  a  proper  mental  stand- 
ard for  admission  to  our  state  bar,  the  operation  of  the  present  practice  is 
1  think  worthy  of  onr  grave  consideration.  While  the  law  as  it  now  stands 
contemplates  a  more  or  less  personal  scrutiny  by  the  Supreme  Court  of  the 
qualifications  of  an  applicant,  assisted  by  a  committee  of  three  members 
of  the  bar,  the  former  is  necessarily  in  theory  only,  owing  to  the  otherwise 
arduous  labors  with  which  the  members  of  that  court  are  already  burdened, 
especially  at  the  opening  of  the  term  when  these  examinations  are  held; 
and  the  latter  is  not  calculated  to  prove  a  success.  This  committee  of  the 
bar  is  usually  made  up  of  three  gentlemen  from  different  counties  of  the 
state,  who  by  previous  arrangement,  by  mail,  prepare  a  list  of  questions 
upon  separate  subjects.  They  meet  for  the  first  time  in  Olympia,  the  morn- 
ing of  the  examination  without  previous  personal  conference  or  consulta- 
tion; they  check  over  the  papers  handed  in,  then  report  to  the  court  and 
give  place  to  another  committee  similarly  appointed  for  the  next  examina- 
tion. 

Hardly  can  we  look  for  the  establishment  of  a  systematic  or  uniform 
standard  of  qualification  in  such  practice.  Out  of  fairness  to  the  bar  on 
the  one  hand,  and  to  the  applicant,  on  the  other,  such  matters  should  have 
the  deliberate  consideration  of  the  examining  committee,  a  full  exchange 
of  views  on  the  scope  of  the  examination,  the  subjects  of  inquiry  and  the 
standard  to  be  required,  and  conformance  to  the  latter  should  be  rigidly  ex- 
acted. To  effect  this,  it  seems  to  me,  that  there  should  be  a  standing  ex- 
amining committee  of  some  permanence  in  each^of  such  of  the  large  cities 
of  the  state  as  the  Supreme  Court  may  from  time  to  time  designate,  say 
in  four  cities  at  present,  the  committee  to  be  appointed  by  the  Supreme 
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Court  as  now,  but  for  a  term  of  three  years.  Applicantions  for  admiaaioii 
filed  with  the  Supreme  Court  semi-annually  could  be  referred  to  these  var- 
ious committees  as  the  convenience  of  the  applicant's  residence  might  sug- 
gest. 

Men  living  in  the  same  city  will  meet  together  and  give  the  matter 
that  serious  attention  which  it  deserves, — w^hile  the  same  men  will  not, 
and  often  cannot,  spare  the  time  for  a  trip  to  Olympia  of  several  days. 
The  busy  man  is  usually  the  fit  man;  but  the  best  and  most  zealous  of  us 
need  more  than  one  such  experience  to  properly  grasp  the  situation,  and 
be  of  efficient  service  on  an  examining  board.  The  law  is  indeed  a  jealous 
mistress.  The  ill-prepared  practitioner  is  often  likely  to  seek  the  devious 
ways  of  sharp  practice  to  compensate  for  his  poor  equipment,  and,  once 
losing  the  respect  of  his  fellows  he  becomes  a  freebooter. 

Proper  equipment  for  the  law  requires  a  devotion  and  self-sacrifice, 
which  ennobles  the  mind  of  the  student  to  watch  with  equanimity  the  me- 
teoric course  of  the  pettifogger,  and  to  bear  with  patience  the  long  waiting- 
which  is  usually  the  price  of  an  honorable  practice. 

Exact  from  the  lawyer  at  the  outset  this  test  of  the  sincerity  of  his 
devotion  to  his  calling;  if  he  survives  it,  in  his  hands  the  honor  of  our 
profession  is  safe. 

I  take  the  liberty  of  making  these  suggestions  for  the  consideration  of 
this  meeting,  because,  by  force  of  circumstances  as  well  as  by  courtesy  of 
the  court,  the  responsibility  of  this  matter  has  been  placed  largely  with  the 
bar  and  it  is  our  privilege  and  our  duty  to  see  that  we  assume  it. 
TIME  OF  HOLDING  ANNUAL  MEETING. 

Our  last  general  meeting  referred  to  the  executive  committee  the  que^- 
ti'.n  of  determining  the  best  time  for  holding  our  annual  conventions.  Unfor- 
tunately the  matter  was  not  taken  up  by  this  committee  until  too  late 
in  the  year  to  arrange  for  any  substantial  change  from  the  present  time. 
The  summer  vacation,  and  especially  the  midst  of  it,  is  in  my  mind  an 
especially  unfortunate  time  to  bring  out  a  fair  attendance  of  the  members. 
Attorneys  as  a  rule  cannot  attend  without  sacrificing  their  plans  for  that 
change  and  recreation  which  they  have  been  anxiously  looking  forward  to 
during  the  busy  term.  The  courts  closing  about  the  first  of  July,  it  is  de- 
manding more  than  the  majority  of  us  will  give  to  ask  that  we  wait  about 
our  offices  for  fifteen  or  twenty  days  for  these  meetings.  Moreover,  in  the 
winter  time,  those  of  us  at  least  w^ho  are  from  >vest  of  the  mountains,  have 
much  fewer  distractions  at  that  season,  or  indeed  at  any  other  season  than 
midsummer,  and  perhaps  would  be  willing  to  give  the  time  and  energy  to 
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the  serious  work  of  thia  association  at  that  season  which  cannot  be  counted 
upon  after  the  break  up  of  the  term. 

I  recommend,  therefore,  that  we  consider  this  question  in  this  conven- 
tion where  we  can  obtain  the  views  of  the  members  from  all  over  the  state 
as  to  what  will  best  suit  their  convenience  and  wishes. 

PROPOSED    CONSTITUTIONAL    AMENDMENT    PROVIDING    FOR    A 
SEPARATE  ELECTION  OF  JUDICIAL  OFFICERS. 

To  both  the  conventions  of  1902  and  1903  the  committee  on  jurispru- 
dence and  law  reform  reported  unanimously  recommending  the  amendment 
of  Section  3,  Article  4  of  the  State  Constitution  so  as  to  provide  for  the 
separate  election  of  the  Supreme  Court  judges  and  for  the  term  of  eight 
years  (with  the  right  of  the  legislature  to  enlarge  that  term),  and  also  a 
recommendation  for  the  amendment  of  Section  5,  Article  4  of  the  Consti- 
tution, providing  for  the  election  of  superior  court  judges  to  be  held 
throughout  the  state  at  the  same  time  as  the  elections  for  judges  of  the 
Supreme  Court,  to  hold  for  four  years  (also  with  the  right  of  the  legisla- 
ture to  enlarge  that  term).  These  recommendations  were  adopted  by  the 
Association  at  its  last  meeting  as  shown  at  page  26  of  the  report  of  that 
meeting.  Nothing  towards  the  practical  accomplishment  of  the  matter, 
however,  appears  to  have  been  undertaken;  doubtless  from  the  fact  that 
there  was  not  to  be,  and  has  not  been,  a  legislative  session  until  January, 
1905. 

We  should,  I  think,  determine  whether  this  is  still  the  sentiment  of  the 
Association  in  whole  or  in  part,  and  if  so  obtain  the  expression  thereof 
and  adopt  proper  measures  to  put  this  in  practical  force. before  the  next 
legislature.  Moreover,  we  should  keep  before  us  throughout  this  meeting 
that  whatever  is  to  be  accomplished  by  remedial  legislation  should  be  de- 
termined upon  at  this  meeting,  at  least  in  such  definite  shape,  as  that  the 
details  can  be  left  to  be  worked  out  by  appropriate  committees  without 
referring  the  matter  back  to  a  general  meeting,  as  such  meeting  will  not 
occiu"  until  after  the  adjournment  of  our  biennial  legislature. 

DIVISION  OF  THE  STATE  INTO  TWO  FEDERAL  DISTRICTS,  AND 
THE  APPOINTMENT  OF  AN  ADDITIONAL  JUDGE. 
That  the  importance  of  this  district,  the  volume  of  litigation  and  the 
magnitude  of  interests  involved  demand  the  division  of  our  state  into  two 
Federal  Judicial  Districts  and  the  appointment  of  an  additional  Federal 
.Judge,  have  been  for  so  long  the  unanimous  and  oft  declared  sentiment  of 
the  bar  that  the  question  is  no  longer  open  to  argument. 
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Were  it  not  for  the  tireless  energy,  phenomenal  capacity  for  work, 
and  distinguished  ability  of  that  honored  member  of  our  body  who  keeps 
abreast  of ^  this  overwhelming  accumulation  of  federal  judicial  business,  we 
should  have  such  a  condition  of  affairs  as  would  force  us  through  tedious 
delays  and  tardy  justice  to  demand  that  immediate  relief  to  which  we  are 
so  long  entitled. 

Bills  for  this  relief  were  before  the  last  federal  congress,  but  largely 
through  inability  of  opposing  advocates  to  agree  upon  a  division  of  dis- 
tricts by  an  east  and  west,  or  by  a  north  and  south  line,  these  bills  died 
aborning.  It  will  be  highly  proper  for  this  Association  at  this  time  to  de- 
termine what  judicial  subdivision  of  the  state  will  in  its  mind  best  subserve 
the  convenience  of  the  court,  the  interests  of  litigants,  and  the  despatch 
of  business,  and  to  urge  the  passage  of  a  bill  by  the  next  congress  embody- 
ing this  conclusion. 

No  decisions  have  emanated  from  our  state,  or  from  the  Federal  Su- 
preme Court,  during  the  past  year,  to  especially  demand  the  attention  of 
the  bar,  except  the  one  notable  instance  of  the  so-called  "merger  decision'' 
filed  by  the  United  States  Supreme  Court,  March  14,  last,  entitled  the 
Northern  Securities  Company  against  the  United  States. 

And  this  case  is  remarkable,  rather  from  the  magnitude  of  the  inter- 
ests involved  in  the  litigation,  than  from  the  enunciation  or  application  oi 
any  new  principle  of  law;  and  it  is  certainly  not  marked  by  a 
departure  of  the  Federal  Supreme  Court  from  its  time-honored  custom  of 
dissenting  on  all  Constitutional  questions  of  grave  i>olitical  or  economic 
moment. 

This  "dissenting  habit,"  pronounced  to  an  unusual  degree,  in  the  above 
instance,  by  reason  of  the  gieat  affairs  supposedly  at  sUke 
and  of  the  widespread  interest  with  which  the  decision  was  awaited 
by  the  public  at  large,  has  provoked  from  people  and  the  press,  no  little 
criticism,  and  genuine  alarm,  that  the  foundation  principles  of  our  insti- 
tutions, our  laws,  our  rights  and  liberties  are  apparently  subjects  of  such 
uncertain   interpretation. 

The  incident  has  led  me  to  give  some  more  or  less  cursory  considen- 
tion  to  the  matter,  to  find  how  well  founded  is  the  criticism;  and  if  so, 
then  to  discover  whether  this  want  of  harmony  in  the  judicial  mind  could 
be  measured  or  plumbed,  its  periods  of  recurrem«e  foretold,  or  its  probable 
paths  traced  out. 

This  I  have  done  partly  from  idle  curiosity,  and  moved  a  little  no  doubt 
by  the  thought  that  to  discover  this  was  a  lodestone  to  professional  sue- 
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cess.  For  what  is  a  knowledge  of  law  to  an  intuition  of  what  the  court  will 
find  the  law  to  be? 

In  this  inquiry  I  have  covered  the  period  from  the  organization  of  this- 
court  at  its  February  term,  1790,  to  the  October  term  of  1884,  a  span  of 
ninety  years,  beginning  with  the  period  of  the  earliest  judicial  interpreta- 
tion of  our  Constitution,  the  days  of  its  infancy,  when  it  was  regarded 
vk-ith  suspicion,  distrust  and  hostility  by  many^  and  anxious  solicitude  by 
all,  calling  for  the  wisdom  of  an  expounder,  commensurate  with,  if  not 
greater  than,  the  foresight  of  the  designer, — covering,  too,  the  experimental 
period  of  our  financial  system,  engendering  disputes  between  the  advo- 
cates of  national  and  state  banks,  and  bringing  down  the  hot  disputes  on 
questions  of  legal  tender,  settling  the  questions  of  states  rights  and  federal 
limitations,  and  then  the  bitter  days  of  antislavery  agitation,  secession, 
civil  war,  and  the  trying  ordeal  of  reconstruction;  down  through,  the 
founding,  at  least,  of  the  doctrines  of  commerce  between  the  states.  Add 
to  this  span  a  consideration  of  the  income  tax  cases  of  1894,  the  insular  or 
colonial  cases  arising  under  the  Foraker  bill  of  1900  and  the  merger  case 
last  above  referred  to — these  latter  presenting  if  not  the  only,  at  all  events 
the  most  likely  instances  to  provoke  the  display  of  partisan  bias,  to  which 
this  august  tribunal  has  been  subjected  during  the  past  twenty  years  of 
otherwise  uneventful  peace, — and  if  in  this  compass  we  do  not  find  the 
answer  to  the  problem,  we  can  seek  elsewhere  in  vain. 

In  running  through  these  cases  I  have  endeavored  to  divide  them  fair- 
ly in  two  classes;  putting  in  one  class  those  cases  involving  questions  of 
public  moment  and  of  political  or  partisan  differences,  and  in  the  other 
those  concerning  more  especially  matters  of  private  right  and  of  jurisdic- 
tion from  a  non-political  standpoint,  and  questions  of  practice. 

For  instance,  in  the  former  class  would  fall  the  Dred  Scott  case,  the 
interstate  commerce  cases,  the  right  of  state  to  impose  tonnage  duties, 
and  taxes  upon  alien  immigration,  and  the  legal  tender  case^.  In  the  lat- 
ter I  have  placed  the  Dartmouth  College  case,  the  case  of  the  Genessee 
chief,  defining  admiralty  jurisdiction,  the  bankruptcy  decisions,  the  own- 
ership of  river  and  lake  beds,  whether  federal  or  state. 

In  listing  these  I  have  endeavored  to  avoid  duplication  by  omitting 
decisions  which  were  controlled  wholly  or  substantially  by  former  rulings 
and  which  excluded  independent  reasoning.  And  also  have  not  treated  as 
dissent  cases  those  where  members  of  the  court  have  disagreed  as  to  the 
reasoning  but  were  unanimous  in  the  conclusion  reached. 

It  appears  from  this  method  of  classification  of  such  cases  as  I  have 
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been  able  to  examine  that  out  of  thirty-five  original  decisionB  upon  politi- 
cal or  partisan  questions  there  were  but  six,  up  to  1884,  in  which  the  court 
was  unanimous,  and  twenty-nine  by  a  dissenting  court.  On  the  other  hand 
upon  questions  of  private  right,  admiralty  and  practice,  out  of  213  decis- 
ions during  the  above  period  48  were  by  a  dissenting  court  and  165  unani- 
mous. 

In  some  of  these  the  dissenting  members  were  in  marked  minority  but 
in  most  the  controlling  conclusion  is  by  a  narrow  margin.  In  one  instance 
at  least,  that  claimed  my  attention,  the  court  stood  four  opposed  to  four, 
when  its  membership  was  eight.  This  involved  the  right  of  the  Federal 
Circuit  CJourt  of  the  District  of  New  York  to  enjoin  the  erection  by  a 
private  corporation  of  a  bridge  across  the  Hudson  river  at  Albany,  which 
had  been  authorized  by  state  law;  as  a  hindrance  to  navigation.  Singti- 
larly  enough  the  judges  in  circuit  were  dirided  and  certified  the  question 
up  to  the  Supreme  Court,  which  returned  the  record  with  the  following 
frank  statement:  "This  court  after  hearing  the  arguments  of  counsel  for 
the  respective  parties  and  upon  consideration  of  the  first  question  are 
(equally  divided  in  opinion  and  consequently,  no  instructions  can  be  given 
to  the  court  below  concerning  it."  The  record  is  returned  below  "for  the 
purpose  of  enabling  that  court  to  take  action  upon  them,  and  such  further 
proceedings  as  the  rules  of  court  or  principles  of  law  may  require." 

WTiatever  became  of  the  bridge  or  the  man  with  the  steamboats  try- 
ing to  pass  it  I  didn't  find  out;  maybe  he  is  waiting  there  yet  until  some- 
body will  discover  what  his  rights  are.  It  is  safe  to  say  that  the  lawyer 
who  would  attempt  to  convince  these  litigants  that  law  is  a  science 
would  have  no  easy  task. 

In  what  are  known  as  the  Passenger  Cases^^ecided  in  1849  (Smith  vs. 
Turner  and  Norris  vs.  City  of  Boston,  7  How.,  284,  12  L.  Ed.  702)  wherein 
statutes  of  the  state  of  New  York  and  of  Massachusetts,  imposing  taxes 
upon  alien  passengers  arriving  in  the  ports  of  those  states  were  declared 
imconstitutional  by  a  decision  of  five  judges  to  four,— each  individual  mem- 
ber of  the  bench  wrote  a  separate  opinion^  announcing  his  agreement  on 
some  points  with  the  majority  opinion,  and  in  other  particulars  concur- 
ring with  the  reasoning  and  conclusion  of  the  majority.  For  instance  the 
reporter  states,  "Mr.  Justice  Catron  concurs  in  the  foregoing  opinion  and 
adopts  it  as  forming  part  of  his  o>vn,  so  far  as  Mr.  Justice  McKinley's 
individual  views  are  expressed,  when  taken  in  connection  with  Mr.  Justice 
Catron's  opinion." 

Now  I  submit  that  this  note  or  explanation  of  the  Reporter  is  subject 
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to  a  motion  to  make  more  definite  and  certain,  but  a  glance  at  his  task  will 
show  compliance  impossible. 

It  is  for  a  wiser  head  than  the  Reporter's  or  mine  to  develop  any  sys- 
tem out  of  this  chaoB. 

The  legal  tender  cases  also  deserve  attention  in  this  inquiry.  (Hep- 
bum  vs.  Griswold,  8  Wall.,  003  19  L.  Ed.  513,  Knox  vs.  Lee  and  Parker  vs. 
Davis,  79  U.  S.  457,  20  L.  Ed.  286.) 

These  cases  involved  the  constitutionality  of  the  legal  tender  act  of 
1862.  In  Hepburn  vs.  Griswold,  decided  December,  1869,  the  act  was  de- 
clared invalid  as  to  pre-existing  contracts.  Chief  Justice  Chase  writing  the 
majority  opinion. 

The  oases  of  Knox  vs.  l^ee  and  Parker  vs.  Davis  argued  in  November, 
1809,  were  reargued  several  times  and  eventually  decided  May  1,  1871.  And, 
lo,  the  statute  of  1862,  which  was  contrary  to  the  constitution  in  December, 
1869,  was  good  and  valid  in  1871,  both  as  to  pre-existing  and  as  to  subse- 
quent contracts. 

It  happened  that  since  announcement  of  the  decision  in  the  Hepburn 
case  Judge  Grier  who  had  stood  with  the  majority  against  the  constitu- 
tionality of  the  act  had  resigned  and  been  replaced  by  Justice  Strong  and 
an  additional  justiceship  had  be^n  created  tmder  the  law  of  1869  and  filled 
by  appointment  of  Justice  Bradley;  and  so  in  1871,  without  any  change  of 
opinion  on  the  part  of  the  personnel  of  the  bench,  Chief  Justice  Chase  found 
himself  writing  a  dissenting  opinion  for  the  minority  of  four  against  five. 

But  the  chief  justice  had  a  more  difficult  task,  perhaps,  in  explaining 
how  it  was,  that  as  head  of  the  treasury,  he  had  successfully  pressed  the 
passage  of  the  same  legal  tender  act,  as  an  administrative  measure,  which 
now  as  judge  of  the  Supreme  Court  he  found  unconstitutional.  He  frankly 
meets  it  announcing  that  ''Examination  and  reflection  under  more  propit- 
ious circumstances  have  satisfied  him  that  his  opinion  was  erroneous  and 
he  does  not  hesitate  to  declare  it."  Thus  furnishing  a  commendable  exam- 
ple of  independence  of  thought  and  frankness,  if  not  of  consistent  reason- 
ing. 

Falling  upon  the  Dred  Scott  case  one  would  say  he  had  found  the  hid- 
den cause  of  this  judicial  dissent,  in  political  bias.  Here  was  a  negro,  a  slave 
in  Missouri,  moving  with  his  master  to  Ohio,  a  free  state,  for  temporary 
residence,  then  returning  to  a  slave  state  and  suing  for  his  freedom  on  the 
ground  that  having  become  a  citizen  of  a  free  state  he  was  such  through- 
out all  the  states,  and  suing  in  the  federal  court  on  the  grounds  of  diverse 
eitixenship,  as  a  citizen  of  the  United  States.    Chief  Justice  Taney  of  Mary- 


Digitized  by  VjOOQIC 


128  president's  address. 


land,  Wayne  of  Georgia,  Daniel  of  Virginia,  Campbell  of  Alabama,  and  Cat 
•ron  of  Tennessee,  a  majority  held  against  his  contention  for  citizenship 
for  any  purpose,  while  Justice  Nelson  of  New  York,  Grier  of  Pennsylvania, 
McLean  of  Ohio,  and  Curtis  of  Massachusetts,  held  as  squarely  and  solidly 
for  him.  The  South  against  the  Narth,  the  slave  state  against  the  free. 
(Dred  Scott  vs.  Lanford,  15  L.  Ed.,  691,  decided  1856.) 

On  the  other  hand,  in  ex  parte  Garland,  decided  in  January,  1867,  and 
involving  the  constitutionality  of  the  act  of  congress  requiring  amongst 
others,  counselors  and  attorneys  of  law  courts  to  swear  that  they  had  never 
borne  arms  against  the  United  States  or  supported  or  aided  the  Confederate 
cause — a  court  made  up  of  six  republican  appointees  and  two  democrau 
held  the  law  unconstitutional,  at  least  as  to  Garland's  case— this  was  a  pet 
measixre  of  the  war  party  and  the  public  temper  in  1867  was  more  bitter 
from  the  sorrows  and  losses  of  civil  war  than  from  the  inflamed  arguments 
of  party  strife  ten  years  earlier. 

Turn  now  to  the  important  cases  of  our  own  and  more  recent  exper- 
ience. The  income  tax  cases  of  Pollock  vs.  Farmers  Loan  and  Trust  Co. 
and  Hyde  vs.  Continental  Trust  Company,  decided  in  1894.  The  question 
here  involved  was  the  construction  of  the  act  of  1894,  imposing  a  tax  on 
rents  or  income  of  real  estate  as  being  a  direct  tax,  not  apportioned  accord- 
ing to  representation  and  therefore  against  the  constitution.  Again  a  party 
measure,  and  one  which  had  been  tried  out  in  many  a  turbulent  politi<al 
campaign.  The  court  passing  upon  it  was  made  up  of  six  republicans,  the 
predominant  party,  and  three  democrats.  The  act  was  declared  unconsti- 
tutional in  an  opinion  by  the  chief  justice,  a  democrat,  with  whom  concur- 
red one  of  the  remaining  two  democrats,  and  three  republicans,  and  opposed 
were  one  democrat  and  three  republicans.  This  was  the  standing  of  the 
judges  on  the  rehearing  of  the  case.  Upon  the  first  argument,  at  which 
one  of  the  judges  did  not  sit,  there  were  but  two  dissenting,  the  absent 
judge  joined  the  dissenters  and  another  had  changed  his  view  since  the  for- 
mer hearing. 

In  the  insular  eases  decided  in  1900,  determining  the  status  of  Porto 
Rico  and  simular  territory  acquired  as  the  result  of  the  Spanish -American 
war,  and  being  again  directly  the  construction  of  a  party  measure — the 
Foraker  bill— and  involving  a  tariff  issue,  the  same  members  who  sat  in  the 
income  tax  cases  divided  five  to  four  in  their  judgment,  one  of  the  minority 
political  party  being  aligned  with  the  majority  of  the  court,  and  the  other 
two  with  two  republicans  dissenting. 


Digitized  by  VjOOQIC 


STATE  BAB   ASSOCIATION.  129 

In  the  merger  case  it  is  true,  the  members  of  the  court  were  divided 
on  ahnost  strictly  party  lines,  three  of  the  minority  political  party  stand- 
ing with  one  of  the  predominant  party  against  five  of  the  latter. 

This  substantial  division  of  opinion  in  this  case  is  worthy  of  passing 
note,  in  view  of  the  fact  that  all  of  the  judges  base  their  arguments  upon 
the  definition  of  Interstate  commerce  laid  down  by  Chief  Justice  Marsrall 
in  the  case  of  Gibbons  vs.  Ogden,  which  has  formed  the  fundamental  prin- 
ciple of  the  law  on  this  subject  for  all  subsequent  time,  and  in  this  case  of 
Gibbons  vs.  Ogden  there  was  no  division  of  opinion,  although  the  court  as 
then  constituted  was  more  given  to  disagreement  than  any  combination 
of  members  before  or  after. 

To  segregate,  or  tabulate,  these  cases  of  divided  opinion  in  any  statis* 
tical  manner  on  the  basis  of  the  political  faith  of  the  members  of  the  court 
is  a  hopeless,  if  not  impossible  task.  Whig  is  allied  with  democrat  in  oppo- 
sition to  whig  and  democrat;  democrats  stand  with  republicans  and  the 
latter  are  divided  against  each  other;  anti -imperialist  joins  with  imper- 
ialist in  projecting  the  bounds  of  the  constitution. 

The  presence  of  party  bias  as  suggested  in  the  merger  case  and  clearly 
apparent  in  the  Dred  Scott  case,  proves  upon  wider  examination  of  decis- 
ions to  be,  in  fact,  of  rare  occurrence.  On  the  contrary,  so  many  are  the  de- 
cisions in  which  the  judicial  opinions  are  directly  opposed  to  the  tenets, 
doctrines  and  measures  of  that  political  party  to  which  the  writers  of 
those  opinions  owe  judicial  preferment,  that  the  conclusion  is  irresistible 
that  while  this  division  of  judicial  opinion  occurs  most  frequently  in  cases 
involving  questions  of  a  political  nature,  in  the  sense  of  party  doctrine, 
these  opinions  themselves  are  not  colored  by  partisan  prejudice  or  personal 
bias. 

While  the  rights  and  liberties  of  the  individual  and  the  methods  of 
practice,  whereby  they  are  asserted  and  maintained,  have  ever  received 
of  this  court  the  full  consideration  to  which  they  are  entitled,  yet  matters 
of  great  public  moment  and  the  larger  questions  of  constitutional  interpre- 
tation, affecting  the  foundations  of  government,  have  necessarily  called 
forth  a  conscientiousness  of  research  and  an  earnestness  of  consideration 
proportioned  to  the  gravity  and  to  the  far  reaching  effect  of  their  decision. 

So  Justice  Daniel  prefaces  an  apparently  reluctant  dissent,  saying, 
*•  Differing  from  the  majority  of  the  court  in  the  decision  just  pronounced, 
I  might  nevertheless  have  been  disposed  to  acquiesce  in  that  decision, 
had  it  related  to  questions  merely  of  property  or  of  individual  interests; 
but  embracing  as  it  does,  a  construction  of  the  constitution,  and  annulling 
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at  the  same  time  a  legislative  act  of  a  sovereign  state,  I  cannot  feel  war- 
ranted in  yielding  by  silence  a  seeming  approbation  of  conclusions  which 
my  judgment  entirely  repels." 

The  graver  the  responsibility  the  more  serious  the  thought,  the  more 
tenacious  the  "thinker  of  his  conclusion,  but  not  to  exploit  the  political 
views  of  the  individual  or  to  justify  himself  before  his  party;  his  appoint- 
ment is  subject  to  no  party's  pleasure,  it  is  for  life,  he  has  no  party  but  the 
nation,  no  future  but  the  honest  fulfillment  of  his  high  office. 

Says  Judge  Field  in  his  farewell  address  upon  retirement  from  this 
bench:  "As  I  look  back  over  the  more  than  a  third  of  a  century  that  I 
have  sat  on  this  bench,  I  am  more  and  more  impressed  with  the  importance 
of  this  court.  Now  and  then  we  hear  it  spoken  of  as  an  aristocratic  feat- 
ure of  a  republican  government.  But  it  is  the  most  democratic  of  all.  Sen- 
ators represent  their  states,  and  representatives  their  constituents,  but 
this  court  stands  for  the  whole  country.  ••  *  It  has  indeed  no  power 
to  legislate.  It  cannot  appropriate  a  dollar  of  money.  It  carries  neither 
the  purse  nor  the  sword.  But  it  possesses  the  power  of  declaring  the  law. 
and  in  that  is  found  the  safeguard  which  keeps  the  whole  mighty  fabric 
of  government  from  rushing  to  destruction.  This  negative  power,  the  pow- 
er of  resistance,  is  the  only  safety  of  a  popular  government." 

Approaching  this  subject  somewhat  as  an  idler,  I  have  stopped  to  won 
der  at  the  patience,  the  tireless  research,  the  wisdom,  the  calm  judgment 
in  times  of  national  panic  that  characterize  the  opinions  of  our  fedemi 
judiciary  as  a  whole,  w^hether  these  be  by  a  divided  or  a  unanimous  court 
and  I  am  brought  to  confess  that  this  tendency  to  dissent  is  less  an  indica 
tion  of  weakness  in  this  branch  of  our  government  than  an  earnest  of  tluf 
deep  feeling  of  responsibility  with  which  this  high  trust  is  fulfilled  and  that 
there  is  indeed  justly  due,  that  implicit  obedience,  that  profound  respect 
with  which  the  people  have  ever  bowed  to  the  decisions  of  this  last  arbiter 
of  their  rights  and  liberties. 
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The  Committee  on.  Jurisprudence  and  Law  Reform  at  the  last  session 
of  this  Association,  among  other  recommendations  made  the  following: 

''We  recommend  a  change  in  corporation  laws  so  as  to  permit  domestic 
corporations  to  acquire,  vote  and  dispose  of  stock  in  other  corporations  as 
fully  as  private  individuals  may  under  the  laws;  so  that  this  state  may  be 
in  line  on  that  subject  with  the  progressive  states  throughout  the  east. 
We  believe  that  all  possible  safeguards  should  be  maintained  to  prevent  the 
oppression  of  the  people  by  vicious  trusts  or  by  monopolies,  but  we  are  sat- 
isfied thai  that  can  be  done  by  general  laws  applicable  to  all  classes  of 
persons  and  corporations;  and  that  conceeding  that  that  protection  is  to 
be  given,  the  tendency  of  today  is  to  give  every  facility  to  combination. 
We  believe  that  our  laws  should  not  be  so  insular,  so  vicious,  or  so  adverse 
to  the  progressive  tendoncy  of  the  age  that  our  home  capital  should  seek 
the  protection  and  powers  given  them  by  incorporating  under  foreign  laws 
rather  than  under  the  laws  of  this  state." 

The  report  of  the  committee  was  not  adopted  as  regards  the  above 
quoted  portion  thereof^  but  the  same  was  made  a  special  order  of  business 
for  this  session  of  the  Association^  and  I  have  been  honored  by  the  execu- 
tive committee  of  the  Association  to  present  the  affirmative  side  of  the 
proposition. 

Although  corporations  date  their  existence  many  thousands  of  years 
ago,  as  w^e  have  good  authority  that  they  existed  in  Greece  as  early  as 
the  time  of  Solon,  and  even  among  the  Romans  at  an  earlier  date,  their 
antiquity  has  not  been  a  guaranty  against  a  somewhat  general  and  popular 
prejudice  or  fear  as  to  them,  and  while  their  origin  is  found  in  the  misty 
past,  their  practical  growth  and  development  as  factors  in  the  commer- 
cial and  businesp  world  has  been  limited  practically  to  the  last  century. 
Even  at  «hjs  time  they  are  regarded  by  some  as  requiring  the  application 
to  them  of  rigid  mles  of  law  not  deemed  necessary  to  apply  to  individuals 
or  co-paitiitrfehi];.6.  The  progress  of  the  age  and  the  development  of  the 
world's  material  industries,  and  the  large  part  which  corporations 
have  ^aken,  or  rather  which  individuals  through  the  agency  oi  co!  [  orations 
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have  played  in  \he  development  thereof,  and  the  consequent  mulUplicity 
of  corporations,  have  served  to  lessen  the  popular  and  general  fear  of  cor- 
porations, and  to  render  apparent  the  numerous  beneficial  results  thereof. 
This,  however,  is  but  carrying  out  what  appears  to  be  a  law  of  nature,  in 
that  radical  or  heretofore  unknown  agencies  are  not  at  fiAt  altogether  wel- 
comed or  approved.  As  bearing  upon  the  proposition  under  consideration, 
let  us  see  what  substantial  difference  there  is  between  a  corporation  in  the 
transaction  of  business  and  that  of  an  individual  or  a  co-partnership.  The 
corporation  has  capacity  to  enter  into  contracts— so  has  the  individual, 
and  in  the  abstract  the  corporation  has  no  greater  power  to  contract  than 
has  an  individual.  The  corporation  has  the  capacity  to  take,  hold  and  con- 
vey poperty— so  has  an  individual.  And  in  the  abstract,  a  corporation  ha* 
no  greater  power  in  this  particular  than  has  an  individual. 
The  corporation  has  the  right  to  be  sued,  but  no  greater  right 
to  exercise  this  glorious  privilege  than  has  an  individual.  The 
corporation  has  the  right  to  sue,  and  this  is  a  privilege  ai-so 
vouchsafed  to  an  individual.  A  corporation  is  not  by  law  given  any 
greater  right  than  an  individual  to  commit  a  tort.  A  corporation  may 
transact  its  business  under  a  name  and  is  given  the  right  to  have  a  acaU 
but  the  rights  in  this  particular  of  a  corporation  are  no  greater  than  that 
of  an  individual.  The  property  and  all  the  rights  of  a  corporation,  includ- 
ing its  franchise,  are  ameniable  to  the  law  for  the  payment  of  its  debts  to 
an  even  greater  extent  than  that  of  the  individual,  inasmuch  as  the  exemp- 
tion laws  do  not  apply  to  corporations.  There  is  one  privilege  or  right, 
however,  held  by  a  corporation  not  possessed  by  the  individual,  and  that 
is  the  capacity  of  succession,  or  as  expressed  by  Chief  Justice  Marshall, 
the  capacity  of  "immortality."  Therefore,  this  being  the  chief  mark  of  dif- 
ference between  a  corporation  and  an  individual,  let  us  consider  whether 
this  point  of  difference  in  itself  constitutes  any  reason  why  one  corporatien 
should  not  own  and  vote  stock  in  another  corporation.  The  attribute  of 
succession,  or  the  capacity  to  exist  as  the  same  body,  notwithstanding  the 
death,  withdrawal  or  change  of  numbers  of  its  members,  I  submit  has 
neither  any  direct  or  indirect  bearing  upon  the  proposition  under  discussion. 
In  all  countries,  corporations  are  given  the  attribute  of  a  continued  exist- 
ence, or  as  under  the  laws  of  this  state,  for  a  prescribed  number  of  years, 
therefore  it  is  to  be  presumed  that  this  attribute  or  right  conferred  upon 
corporations  is  for  the  best  interests  of  the  corporation  and  its  stockhold- 
ers, and  in  nowise  prejudicial  to  the  general  public,  or  this  right  would  have 
been  curtailed  and  the  error  thereof  have  been  seen  many  years  ago.    How- 
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«ver,  if  this  distinguishing  mark  of  difference  between  a  corporation  and 
and  an  individual  should  in  the  remotest  degree  have  any  bearing  in  the  so- 
lution of  the  proposition  under  discussion^  the  remedy  can  easily  be  found 
in  limiting  the  life  of  a  corporation  to  the  average  life  of  mankind.  It  is 
important  to  note  upon  the  chart  of  a  nation's  progress  the  means  or 
agencies  employed.  What  nation  has  surpassed  that  of  our  own  in  national 
progress  and  development?  What  nation  in  the  last  one  hundred 
years  has  equalled  that  of  the  United  States  in  gigantic  enterprises  and  the 
development  of  its  resources?  And  what  nation  exceeds  that  of  the  United 
States  in  the  number  of  corporations  organized  for  trade  and  commercial 
purposes?  We  must  not  lose  sight  of  the  fact  that  a  corporation  merely 
consists  of  two  or  more  individuals  organized  for  the  transaction  of  busi- 
ness, and  which  gives  to  them  a  simpler  and  more  convenient  method  of 
transacting  their  business.  The  mere  fact,  therefore,  that  the  corporation 
constitutes  merely  a  means  of  simplifying  and  rendering  convenient  to  in- 
diWduals  the  transaction  of  business  does  not  constitute  any  reason  why 
one  corporation  should  not  own  and  vote  stock  in  another.  The  import- 
ance and  the  very  necessity  in  this  age  of  rapid  progress  and  advancement 
for  the  resort  to  corporate  existence  to  simplify  and  render  more  conven- 
ient the  method  of  transacting  business  is  daily  becoming  more  apparent, 
A  principle  or  rule  of  law  should  have  a  reason  for  its  existence,  and  if  the 
reason  assigned  for  its  existence  is  either  originally  unsound,  or  by  reason 
of  materia!  developments  or  progress  of  the  age  has  ceased  to  exist,  then 
1  assume  it  to  be  a  legal  postulate  that  the  legislative  department  of  the 
government  should  keep  pace  with  trade  and  commercial  progress.  The  ex- 
isting law  upon  this  proposition,  as  stated  by  the  numerous  text  writers, 
is  that  one  corporation  has  no  power  either  to  subscribe  for  or  piu*cha8e 
shares  of  stock  in  another  corporation  unless  such  power  is  expressly  con- 
ferred upon  it  by  its  charter,  or  unless  the  circumstances  are  such  that 
the  transaction  is  a  necessary  or  reasonable  means  of  carrying  out  or  accom- 
plishing the  objects  for  which  it  was  created.  Our  Supreme  Court  has  had 
before  it  this  question  and  has  adopted  and  applied  the  rule  above  stated 
(25  Wash.,  492).  Our  Supreme  Court  in  passing  upon  this  puestion,  did 
not  undertake  to  assign  the  reasons  for  the  rule,  but  simply  quote  approv- 
ingly from  different  text  writers  of  the  existence  of  the  rule,  and  applying 
the  same  to  our  local  statutes,  say: 

"Our  statutes  cannot  be  said  to  authorize  such  ownership  of  stock  any 
more  than  the  authority  to  subscribe  for  capital  stock.  The  expression  of 
such  power  in  the  articles  of  incorporation  of  the  new  company,  as  has  been 
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observed,  cannot  extend  the  corporate  powers  beyond  those  expressed  in 
the  statutes." 

We  are  considering,  however,  the  question  under  review  independent 
of  either  case  or  statutory  law.  But  it  becomes  important  to  ascertain 
the  reasons  assigned  by  the  courts  for  the  rule,  and  it  becomes  further 
important  to  ascertain  whether,  H  the  rule  was  originally  sound,  changed 
conditions  should  produce  a  change  in  the  law.  The  leading  text  writers 
in  collating  the  reasons  assigned  by  the  courts  for  the  rule,  have  assigned 
as  the  reasons  therefor  the  following: 

Mr.  Thompson  in  his  work  on  corporations,  in  speaking  of  this  matter, 
says: 

"Such  purchases  are  the  subject  of  special  disfavor  where  one  corpora- 
tion purchases  the  shares  of  another  corporation  engaged  in  a  similar  busi- 
ness for  the  express  purpose  of  absorbing  and  controlling  it  with  a  view  of 
defeating  competition,  etc.'* 

Clarke  &  Marshall,  in  their  work  on  corporations,  assign  the  reason 
given  by  the  Supreme  Court  of  Ohio,  wherein  that  court  assigns  as  the  rea- 
son for  the  nile  the  following: 

"Were  this  not  so,  one  corporation  by  buying  up  the  majority  of  the 
shares  of  the  stock  of  another,  could  take  the  entire  management  of  its 
business,  however  foreign  such  business  might  be  to  that  which  the  corpora- 
tion so  purchasing  said  shares  was  created  to  carry  on;  a  banking  corpora- 
tion could  become  the  operator  of  a  railroad  or  carry  on  the  business  of 
manufacturing,  and  any  other  corporation  could  engage  in  banking  by  ob- 
taining the  control  of  the  bank's  stock." 

While  other  courts  and  text  writers  have  expressed  the  reason  for 
the  rule  somewhat  differently,  in  substance  the  two  reasons  above  set  forth 
r;onstitute  the  reasons  or  groundwork  for  the  prevailing  and  existing  rule. 
Let  as  examine  the  last  quoted  reason  first,  viz: — that  one  corporation 
should  not  be  permitted  to  own  stock  of  another  corporation,  for  the  reason 
that  it  would  enable  the  purchasing  corporation  to  transact  business  for- 
eign to  that  for  which  it  was  created.  We  are  now  testing  this  question  as 
as  applied  solely  to  what  should  be  the  law  of  this  state.  When  we  his- 
torically consider  the  reason  for  the  rule  as  given  by  the  Supreme  Court  of 
Ohio^  the  logic  of  this  rule  has  no  practical  existence  as  applied  even  to 
the  existing  corporation  law  of  the  state,  for  the  reason  that,  let  it  be  borne 
in  mind,  that  the  early  corporations  of  this  coimtry,  and  that  of  some 
other  countries,  were  created  either  by  express  enactment  of  the  legislative 
department  or  under  statutes  narrowly  limiting  the  powers  of  the  corpora- 
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tion.  This  restricted  power,  however,  is  largely  limited  to  a  past  age.  In- 
stead of  a  corporation  being  created  or  permitted  to  transact  and  carry  on 
one  certain  line  of  business,  they  are  now  incorporated  under  general  laws, 
particularly  in  this  country,  which  laws  generally  extend  the  right  to  incor- 
porate for  the  transaction  of  any  and  all  legitimate  trades  and  busines^. 
For  instance,  the  general  incorporation  statutes  of  this  state  provide: 

"Corporations  for  manufacturing,  mining,  milling,  wharfing  and  dock- 
ing, mechanical,  banking,  mercantile,  improvement  and  building  purposes,  or 
for  the  building,  equipping  and  managing  water  flumes,  for  the  transporta- 
tion of  wood  and  lumber  or  for  the  purpose  of  building,  equipping  and 
running  railroads  or  constructing  canals  or  irrigation  canals,  or  engaging 
in  any  other  species  of  trade  or  business,  may  be  formed,  etc. 

Therefore,  historically  considered,  the  corporation  law  of  this  state  and 
of  many  of  the  other  states  of  this  country,  have  but  little  relationship  to 
the  specific  legislative  acts  of  incorporation  or  the  earlier  corporations 
above  alluded  to. 

Therefore,  the  reason  for  the  rule  above  given,  viz:  that  if  one  corpora- 
tion be  permitted  to  own  stock  in  another  it  may  thereby  be  indirectly 
irausaeting  business  not  warranted  by  the  charter,  conceeding  for  the  pur- 
pose 01  the  argument  may  be  forceful  as  applied  to  conditions  then  ex- 
isting, I  contend  that  it  has  ceased  and  that  its  force  should  be  considered 
u<(  having  been  spent  upon  conditions  heretofore  but  not  now  existing, 
for  the  reason  that  if  the  rule  as  above  stated  could  be  considered  applica- 
ble, then  the  general  incorporation  law  of  this  state  should  be  changed  in 
order  that  the  rule  may  not  under  the  law  as  it  now  exists  be  broken. 
Under  our  statute  a  corporation  organized  for  the  purpose  of  doing  a  man- 
ufacturing business  or  managing  water  flumes  or  constructing  irrigation 
canals,  are  also  authorized,  if  so  provided  in  its  articles  of  incorporation, 
to  do  a  mining,  milling,  wharfing,  wood  and  lumber,  equipping  and  running 
railroads  or  any  other  species  of  trade  or  business.  Therefore,  in  order  to 
render  inapplicable  the  reason  for  the  rule  a^  above  stated,  viz:  that  a  cor- 
poration by  owning  stock  in  another  corporation  may  transact  business  not 
warranted  by  its  charter,  has  but  to  express  in  its  articles  of  incorpora- 
tion such  power  exercised  by  such  other  corporation.  Not  only  is  the  right 
above  referred  to  given  by  the  statutes  of  this  state,  but  how  freely  are 
the  invitations  of  the  statute  accepted  by  the  general  public  in  the  organ- 
ization of  corporations?  How  fully  conscious  is  the  bar  of  this  state  of 
the  plenary  and  almost  unlimited  powers  reserved^  or  rather  expressed  by 
the  average  corporation  in  its  charter?     This  right  and  power  is  freely 
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given  by  our  law,  and  there  does  not  exist  any  good  reason  why  any 
modesty  should  prevail  in  acceptance  thereof.  Each  of  you  doubtless  call 
to  mind  the  numerous  instances  when  you  have  been  called  upon  by  your 
clients  to  prepare  articles  of  incorporation  that  at  the  suggestion  and  re- 
quest of  your  client  you  have  expressed  an  incorporated  power  after  power, 
similar  and  dissimilar,  until  the  catalogue  of  powers  have  been  exhausted; 
and  then,  to  make  assurance  doubly  sure,  lest  some  right  or  power  maj- 
have  unwittingly  escaped,  it  is  blanketed  with  the  general  clause.  ''And 
all  other  power,  right  and  authority  necessary  or  proper  to  carry  out  the 
business  for  which  this  corporation  is  organized."  Therefore,  the  average 
corporation,  like  Alexander  the  Great,  having  no  new  world's  to  conquer 
and  no  further  power  to  acquire,  is  not  very  likely  to  go  in  quest  of  stock 
of  another  corporation  possessing  powers  or  conducting  business  difTerent 
from  itself.  There  has  doubtless  come  under  the  observation  of  each  of  u< 
some  unique  features  of  corporate  organizations  along  the  lines  we 
are  considering:  For  instance,  I  call  to  mind  a  corporation  that  was  or- 
ganized for  the  purpose,  first,  of  buying  and  hiring  horses;  and  second,  for 
the  purpose  of  buying  and  selling  real  estate, — two  objects  as  to  which 
the  doctrine  of  caveat  emptor  at  least  has  not  the  same  application.  There- 
fore, going  back  to  original  conditions  under  which  the  existing  nile  was 
established,  let  us  consider  the  force  thereof.  We  are  now  considering  the 
rule  that  one  corporation  should  not  be  permitted  to  hold  and  control  stock 
in  another  corporation,  because  it  would  be  permitting  the  purchasing 
corporation  to  transact  a  business  foreign  to  its  charter.  There  is  not  now. 
and  was  not  at  the  time  of  the  establishment  of  this  rule  of  law,  any  rule 
or  provision  of  law  prohibiting  the  individual  stockholders  of  the  corpora- 
tion from  investing  in  such  other  corporation.  What  sul)stantial  dliTerence 
therefore,  could  there  be  in  permitting  one  corporation  which  is  simply  an 
entity  composed  of  individuals,  from  owning  stock  in  another  corporation 
which  stock  so  acquired,  as  a  practical  proposition,  belongs  to  its  stockhold- 
ers, and  thereby  receiving  the  benefit  of  an  investment  in  one  corporation 
instead  of  two  corporations?  It  may  be  a  simple  and  more  convenient 
method  for  the  investor  to  transact  his  business,  and  the  general  public 
not  being  prejudiced  or  injuriously  affected  thereby,  the  prohibition  should 
not  exist.  We  are  now  considering  the  reasons  for  the  rule  independent  of 
combinations  or  consolidations  of  corporations  for  wrongful  and  illegal  pur- 
poses, and  independent  of  anti-trust  laws.  I  will  hereafter  discuss  this  fea- 
ture of  the  question.  Furthermore,  the  reason  being  simply  that  the  cor- 
poration may  transact  business  not  warranted  by  its  charter  merely  casts 
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upon  the  stockholders  or  members  of  the  corporation  the  inconvenience  of 
organising  another  corporation  for  the  transaction  of  business  not  possessed 
by  the  original  corporation.  This  is  an  inconvenience  and  a  complicatipn  of 
business  transactions  for  which  I  submit  no  good  reason  exists. 

Let  us  now  consider  the  further  reason  assigned  for  the  rule  by  Mr. 
Thompson  in  his  work  on  corporations,  viz:  that  if  such  rule  did  not  exist 
competition  would  be  defeated.  What  I  have  above  said  as  to  the  powers 
exercised  by  the  modem  corporations  as  compared  with  those  existing  in 
former  years,  is  applicable  to  a  discussion  likewise  of  the  reason  for  the  rule 
assigned  by  Mr.  Thompson.  While  the  fear  entertained  by  the  earlier 
courts,  of  the  prevention  of  competition  if  the  reverse  of  the  existing  rule 
should  prevail,  while  theoretically  admitted  as  sound,  is  practically  without 
force.  If  the  two  corporations  exist  and  are  transacting  business  in  the 
same  place  or  community^  the  purchasing  corporation  could  practically  ac- 
complish by  the  organization  through  its  stockholders  of  a  second  corpora- 
tion the  same  object  in  this  particular  by  the  organization  of  such  addi- 
tional corporation  rather  than  by  the  acquisition  of  stock  in  another. 
And  if  the  two  corporations  are  transacting  business  in  different  places 
the  stockholders  of  the  purchasing  corporation  could  likewise  accomplish 
the  same  result  by  the  organization  of  another  corporation,  and  thereby 
carry  on  business  under  the  name  of  two  corporations  in  two  different 
places;  or  if  need  be,  could  transact  business  in  different  places  through 
the  same  and  original  corporation.  All  of  us  know  that  as  a  practical  prop- 
osition that  these  methods  of  organizing  another  corporation  by  the  stock- 
holders of  the  original  corporation  or  the  carrying  on  of  the  business  by 
the  same  corporation  in  different  places,  is  resorted  to;  therefore,  practi- 
cally and  substantially  considered,  competition  is  no  more  and  can  be  no 
more  affected  by  tiie  ownership  by  one  corporation  of  stock  in  another 
than  by  the  establishment  of  either  branch  houses  or  additional  corpora- 
tions by  the  same  stockholders.  Furthermore,  by  permitting  a  corporation 
to  own  stock  in  another  corporation,  even  though  the  two  are  conducting 
the  same  line  or  character  of  business,  will  no  more  result  in  preventing 
competition  than  by  the  same  set  of  stockholders  owning  the  stock  of 
the  two  corporations.  The  proposition  under  discussion,  however,  is  not 
confined  to  competing  corporations  or  corporations  carrying  on  the  same 
character  of  business.  If  the  two  corporations  are  carrying  on  and  con- 
ducting different  lines  of  business,  then  the  element  of  the  prevention  of 
competition  is  absolutely  lacking  as  a  reason  for  the  existing  rule.  In  this 
connection  I  may  be  permitted  to  indulge  in  a  little  anticipation.     I  am 
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informed  that  Judge  T.  L.  Stiles  has  been  selected  by  the  executive  com- 
mittee of  this  Association  to  represent  the  negative  of  the  proposition  un- 
der discussion.  In  the  brief  discussion  before  the  last  session  vt  this  As- 
sociation of  this  proposition,  Judge  Stiles  opposed  the  same,  assigning  the 
following  reason: 

'*The  decision  of  the  courts  always  ran  upon  the  ground  that  public 
policy  forbade  any  such  thing  unless  the  statutes  provided  it  might  be 
done.  That  is  my  principal  objection — on  the  ground  of  public  policy — be- 
cause J  am  opposed  to  the  New  Jersey  idea.'' 

Knowing  the  great  learning  of  my  distinguished  adversary,  I  assume 
that  in  his  remarks  made  on  that  occasion  he  assigned  at  least  the  principal 
reason  tor  the  existence  of  the  rule,  viz:  public  policy.  This  reason,  how- 
ever, is  general  in  its  nature,  and  is  but  the  expression  of  a  conclusion. 
The  reason  rendering  the  proposition  contrary  to  public  policy  is  not 
found  merely  in  the  words  "public  policy,"  and  we  must  therefore  go  back 
of  these  words  for  the  reasons  for  the  use  thereof,  and  when  reduced  to 
their  analysis,  I  assume  it  will  be  found  to  have  for  its  basis  the  two  rea- 
sons heretofore  given  and  heretofore  discussed. 

In  conclusion,  let  us  view  this  matter  in  the  light  of  anti-combination 
and  anti-trust  laws.  Laws  of  the  nature  last  mentioned  are  practically  of 
modem  origin  and  growth.  But  when  tested  in  the  light  of  such  anti- 
combination  and  anti-trust  laws,  the  reasons  for  the  rule  of  law  we  are  dis- 
cussing, if  originally  sound  or  meritorious,  have  been  nullified  by  the  laws 
directed  against  the  formation  of  trusts  and  wrongful  combinations. 
Therefore,  if  existing  anti-trust  laws  and  laws  directed  against  wrongful 
combinations  of  individuals  and  corporations  are  not  adequate  or  sufilci- 
ent  in  themselves  to  accomplish  the  desired  end,  the  right  and  power  to 
correct  these  evils  is  in  the  hands  of  the  national  and  state  governments, 
with  the  opportunity  presented  bienially,  if  not  annually.  Therefore  1 
submit  that  viewed  in  the  light  of  existing  statute  law,  and  viewed  in  the 
light  of  both  national  and  state  legislation  directed  against  illegal  and 
wrongful  combination  and  the  formation  of  trusts,  the  reasons  for  the  rule 
prohibiting  one  corporation  from  owning  stock  in  another  have  ceased  to 
exist;  for  as  we  have  seen,  corporations  under  general  incorporating  stat- 
utes of  various  states  are  practically  unlimited  in  their  powers  and  authori- 
ties, and  are  given  carte  blanche  authority  to  transact  almost  any  and  ail 
kinds  and  character  of  business,  howsoever  varied  and  diverse  one  character 
of  business  may  be  from  that  of  the  other,  and  the  charter  of  such  coq)ora> 
tions  need  not  be  infracted  by  the  acquisition  of  stock  of  another  corpora- 
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lion  authorized  to  transact  a  different  character  of  business,  and  the  preven- 
tion of  competition  feature  is  eliminated  by  both  national  and  state  legis- 
lation referred  to  relative  to  trusts  and  wrongful  and  illegal  combinations; 
and  hence,  if  the  individual  stockholders  composing  the  mem- 
bership of  one  corporation  should  elect  as  a  corporation  to  invest  its  sur- 
plus earnings  in  another  corporation  transacting  at  least  an  entirely  differ- 
ent and  disconnected  line  of  business^  no  reason  in  logic  exists,  and  every 
reason,  if  any  in  law  which  has  existed  has  passed  into  final  judgment. 
So  universally  have  individuals  now  become  accustomed  to  resort  to  the 
corporation  method  as  a  convenient,  satisfactory  and  at  the  same  time 
harmless,  method  of  transacting  their  business,  and  so  universally  have  cor- 
porations by  affording  a  convenient  and  businesslike  method  of  transact- 
ing human  affairs  become  potent  factors  in  all  trade  and  commercial  tran- 
sactions, that  the  ancient  bogy  feature  popularly  existing  against  corpora- 
tions should  likewise  be  remitted  to  the  past. 

Ar.FKKD  BATTT.K. 
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SHOULD  THIS  STATE  PERMIT  CORPORATIONS  TO  OWN  AK D  V#TE 
STOCK  IN  OTHER  CORPORATIONS? 

(Negative.) 


Stated  as  broadly  as  this  question  is  it  would  seem  that  the  negative 
fihould  have  an  easy  task  to  defend  itself. 

It  may  be  that  there  are  some  kinds  of  corporations  that  could  be  en- 
trusted with  this  power,  to  a  limited  extent  and  under  carefully 
expressed  restrictions.  Perhaps  it  would  be  safe  to  allow  it  to  purely  in- 
vestment corporations,  like  savings  banks  and  insurance  companies,  if  they 
were  barred  from  acquiring  control  and  from  making  combinations  for  con- 
trol. But  there  are  other  corporations,  and  they  embrace  nine-tenths  of  all. 
to  which  no  such  a  power  should  be  granted,  under  any  circumstances,  with 
even  the  closest  restrictions;  and,  because  of  the  difficulty  to  properly 
guard  against  the  abuse  of  the  power,  it  is  clearly  the  best  policy  that  no 
corporation  have  it. 

Courts  of  the  last  resort,  both  in  England  and  the  United  States,  for 
more  than  a  generation,  have  been  deciding  against  the  right  of  one  corpor- 
ation to  own  and  vote  the  stock  af  another,  without  express  statutory 
authority  for  it,  and  in  their  decisions  almost  every  imaginable  reason  for 
the  denial  has  been  stated  over  and  over  again.  This  ruling  has  been  al- 
most unanimous,  and  while  some  courts  have  not  been  as  firm  ae  others, 
it  is  believed  tliat  no  case  has  yet  sustained  the  right  contended  for  un- 
less something  was  found  in  the  charter  of  the  corporation  which  seemed 
to  necessarily  except  it  out  of  the  well-established  princible.  Kot\%'ith- 
standing  the  broad  concession  to  corporations  of  the  power  to  buy  and  sell 
personal  property,  under  both  general  and  special  charters,  it  has  al\»*ays 
been  held  that  neither  the  right  to  subscribe  for  stock  in  other  corporations, 
nor  the  right  to  buy  such  stock  in  open  market,  was  intended  within  the 
terms  of  the  grant,  because,  for  one  reason,  public  policy  was  so  against 
the  exercise  of  such  a  demoralizing  right  that  its  existence  could  not  be 
presumed  from  such  genera]  language. 

The  general  doctrine,  therefore  stands  everywhere  that  to  uphold  one 
corporation  in  owning  and  voting  the  stock  of  another  it  must  be  able  to 
put  its  finger  upon  the  letter  of  the  statute  which  says  it  may  do  so. 
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And  that  a  syBtem  of  corporation  law  such  as  this  exists  is,  in  itself,, 
a  powerful  argument  against  any  departure  from  it.  For  it  has  not  come 
from  the  dark  ages  of  the  law,  but  has  risen  up  right  in  the  midst  of  living 
men,  part  and  parcel  of  the  times  in  which  corporations  have  grown  to- 
what  they  are.  It  has  prevailed  through  a  period  of  the  most  strenuous 
eagerness  for  every  advantage  which  could  be  obtained  by  the  manipula- 
tors of  the  modem  **high  finance."  Monopoly  and  unfair  trade  have  sough t^ 
by  every  argument  of  the  most  skilled  sophistry,  and  by  every  means,  to- 
break  it  down^  but  the  judiciary  has  stood  firm,  and  an  appeal  to  the  legis- 
latiure  is  now  the  last  resort. 

The  legislature  has  the  power  to  declare  what  public  policy  is  and  when 
it  does  it  the  courts  have  no  alternative  but  submission,  and  now  a  new  in- 
stance of  it  is  proposed,  since  our  own  appellate  court  has  emphatically  dis- 
countenanced the  proposition  here   made. 

A  bill  for  this  purpose  was  introduced  at  the  session  of  1903,  by  re- 
quest;  but  it  received  no  consideration.  The  proposition  here  presented 
was  then  made  to  this  organization  at  its  last  meeting,  whether  merely  for 
the  purpose  of  provoking  a  discussion,  or  in  order  to  prepare  the  way  for 
renewing  the  effort  to  change  the  law^  backed  by  the  endorsement  of  this 
body,  we  do  not  know. 

Mere  conservatism  has  no  right,  of  course,  to  step  in  here  and  say: 
"This  thing  must  not  be  done,  because  it  has  not  been  done  before."  We 
can't  have  the  world's  way  blocked  by  any  such  argument.  But  we  can 
■  take  counsel  whether  the  new  thing  offered  is  good  in  itself,  not  only  for 
the  hand  that  offers,  but  the  hand  that  takes  as  well.  And  certainly  before 
we  give  our  assent  to  such  revolutionary  legislation  we  should  be  profound- 
ly convinced  that  it  will  not  only  be  right  and  expedient,  but  that  it  i» 
pressingly  necessary  to  the  welfare  of  the  people  of  the  state. 

Corporations  have  nothing  to  complain  of  in  the  past.  Begining  with 
special  legislative  charters  conferring  upon  named  persons  the  power  to  as- 
sociate themselves  for  limited  purposes,  we  have  progressed,  as  requested, 
to  a  system  which  permits  any  two  or  more  persons,  for  a  small  fee,  to- 
create  a  corporation  for  any  conceivable  lawful  purpose,  or  for  all  conceiv- 
able lawful  purposes  combined.  We  turn  out  these  concerns  bound  only 
by  meager  rules  for  the  regulation  of  their  own  internal  affairs,  but  with 
no  restrictions  whatever  upon  their  conduct  in  relation  to  the  4>ublic.  They 
become  persons  without  tangible  bodies,  and  their  assets  and  agencies  are 
frequently  as  elusive  as  their  books.  We  tolerate  a  thousand  abuses  of 
the  existing  system,  largely  because  it  has  grown  so  strong  that  we  can  no* 
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longer  control  it.  Any  proposition  to  curb  its  high-handed  operations  meets 
a  united  opposition;  regulation  is  denounced  as  discrimination  against 
capital.  Eight  sessions  of  the  legislature  have  oeen  imable  to  pass  a  local 
banking  law  through  even  one  house.  The  twenty -second  section  of  article 
XII  of  the  constitution,  with  its  mandate  that  laws  shall  be  passed  for  the 
enforcement  of  the  prohibition  against  monopolies  and  trusts,  even  by  the  for- 
feiture of  charters  of  incorporated  companies,  has  not  been  obeyed;  and 
several  other  provisions  of  the  same  article,  containing  equally  mandatory 
directions,  have  been  treated  with  like  neglect.  There  was  manhood  enough 
in  the  state  in  1889  to  declare  what  should  be  done  upon  some  of  these  mat- 
ters; but  there  has  not  been  manhood  enough  since  to  carry  out  the  dec- 
larations. 

Again  I  say,  corporations  are  not  in  position  to  complain  of  any  lack 
of  generous  treatment;  and  in  view  of  the  apparent  helplessness  of  the 
public  to  regulate  the  powers  already  granted,  it  becomes  it  to  scrutinize 
most  carefully  any  proposition  to  confer  new  powers,  the  exercise  of  which 
may  breed  more,  and  more  dangerous  abuses  than  the  old  ones. 

New  Jersey  was  the  pioneer  state  to  adopt  the  new  wide-open  policy. 
Its  legislators  may  be  able  to  congratulate  themselves  over  the  outcome  of 
their  labors;  but  certainly  the  distinction  they  have  conferred  upon  their 
state,  in  the  eyes  of  the  business  world,  is  not  flattering  or  enviable.  New 
Jersey  has  been,  from  1896  until  now,  and  it  will  probably  continue  to  be, 
the  spawning  ground  of  all  the  trusts  and  shady  promotion  schemes  evolved 
in  and  about  the  purlieus  of  Wall  Street  and  the  country  round.  A  slight 
hut  important  difference  between  the  corporation  laws  of  New  Jersey  and 
those  of  other  states,  and  what  has  attracted  the  crowd  of  promoters  and 
speculators  thither,  is  the  freedom  of  those  corporations  which  get  their 
artificial  birth  in  New  Jersey  to  buy  and  sell  the  stocks  of  other  corpora- 
tions. For  a  fee  she  sends  them  out  like  her  hordes  of  gallinippers  to  prey 
upon  the  business  world,  working  monopoly,  confusion  and  the  distress  of 
thousands.  Millions  of  dollars  have  been  contributed  to  the  state  treasury, 
and  in  this,  it  must  be  conceded,  the  public  of  that  state  has  benefitted; 
but  capital  has  not  been  induced  to  find  employment  there,  a  professional 
secretary  and  a  sign -board  being  the  only  evidence  which  hundreds  of  these 
Jersey -made  corporations  show  of  their  nativity.  The  stockholders,  the 
boards  of  directors  and  the  business  are  elsewhere. 

So  it  is  not  worth  while  for  us  to  expect  enlarged  investment  or  enter- 
prise to  follow  such  a  law.  Nor  can  the  fee  business  be  a  source  of  profit 
much  longer.     The  legislatures  of  other  localities  have  already  taken  up 
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the  idea,  probably  being  enviously  moved  thereto  by  common  report  of  the 
fat  revenues  received  at  Trenton,  with  the  result  that  they  have  cheapened 
the  operation  and  ruined  the  business.  A  circular  sent  me  last  year,  says 
of  the  Arizona  system : 

"Expenses  of  incorporation  in  Arizona,  aside  from  fees  for  legal  ad- 
vice, will  not  ordinarily  exceed  fifty  dollars.  There  is  no  franchise  or  capi- 
tal stock  fee.  Any  desired  system  of  stock  voting  may  be  adopted.  Ari- 
zona has  no  anti- trust  laws.'' 

Of  course  it  has  not.  Anti- trust  laws  would  be  almost  a  contradiction 
in  terms  of  a  stock-owning  and  voting  law. 

New  Jersey  is  reaping  her  reward  in  one  way.  Her  equity  courts, 
federal  and  state,  are  crowded  with  the  most  tedious  and  expensive  litiga- 
tion growing  out  of  the  wrangles  and  confusions  necessarily  incident  to 
the  complicated  holdings  of  her  corporations  in  the  stocks  of  other  compan- 
ies, when,  as  frequently  happens  there  is  a  failure  and  a  consequent  re- 
ceivership. In  many  cases  of  oppressive  control,  or  attempts  thereat,  mi- 
nority stockholders  do  not  always  submit  quietly,  because  not  even  in  New 
Jersey  do  the  courts  uphold  such  stock  purchases  for  purposes  of  control 
only.  Hence  injunctions  and  counter-injunctions,  and  the  paralysis  of  bus- 
iness when  one  of  these  concerns  gets  into  difficulties. 

When  we  look  for  reasons  for  this  enlargement  of  corporate  powers 
they  are  not  apparent.  Not  even  after  some  years  of  trial  elsewhere  can 
the  finger  be  placed  upon  this  or  that  public  benefit,  or  advantage  to  trade, 
which  has  sprung  from  stock  owning  and  voting  by  corporations.  It  has 
sometimes  facilitated  railroad  combinations  to  good  advantage  where  the 
object  was  the  consolidation  of  short  lines  into  long  ones;  but  in  ten  times 
the  number  of  instances  it  has  been  the  means  of  suppressing  competition 
and  the  building  of  new  lines,  while  the  private  losses  due  to  various 
phases  of  the  freeze-out  game,  through  wreckings  and  reorganizations,  have 
caused  distress  and  ruin  to  minority  stockholders. 

For  more  than  twenty  years  California  groaned  and  languished  under 
the  oppressions  of  the  Southern  Pacific  Company,  of  Kentucky,  which 
leached  the  revenues  of  the  Central  Pacific,  diverted  its  traffic,  and  nearly 
destroyed  the  government's  claim  for  over  sixty  millions.  For  a  few  years 
the  Santa  Fe  furnished  relief,  and  the  whole  state,  particularly  the  south, 
flourished  marvelously.  But  now  it  is  rumored  that  the  Southern  Pacific 
is  to  "absorb"  the  Santa  Fe,  which  means  that  another  ''Northern  Securi- 
ties" deal  is  to  be  put  through,  in  some  form,  and  perhaps  safely  and  law- 
fully, because  the  Southern  Pacific  and  the  Santa  Fe  are  not  parallel  or  com- 
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peting  railroads  within  the  meaning  of  the  interstate  commerce  law.  Yet, 
if  they  do  combine^  (and  they  cannot  do  that  to  practical  effect  without 
this  stock-owning  and  voting  power)  they  can  bottle  up  California  again, 
and  return  its  people  to  the  time  when  "all  the  traffir  would  bear"  was  the 
established  freight  rate  of  the  Southern  Pacific  Company. 

On  the  other  hand,  the  Northern  Pacific  Company,  hampered  by  the 
meager  language  of  its  congressional  charter,  had  no  power  to  build  branch 
lines,  and  branch  lines  were  absolutely  necessary  to  its  usefulness  in  the 
West.  It  built  the  branch  lines  through  dummy  cori)oration8,  whicb  it  or- 
ganized, and  whose  stock  it  held.  In  such  instances  no  injury  w^as  done, 
and  the  public  was  benefitted,  though  the  company  had  no  more  power  to 
own  or  vote  the  stock  of  the  dummy  corporations  than  it  had  to  build  the 
branch  lines.  It  could  have  accomplished  the  same  result  by  asking  con- 
gress to  enlarge  its  powers  to  the  required  extent. 

But  the  same  story  could  not  be  told  when  the  Seattle,  Lake  Shore  k 
Eastern  was  seized  by  the  ^Northern  Pacific.  It  bought  up  a  majority  of 
the  stock,  put  in  its  clerks  as  directors,  made  an  operating  agreement  with 
itself  good  for  forty  years,  realized  12 "4  per  cent  a  year  on  all  the  money 
it  had  invested  out  of  trafi&c  which  originated  on  the  Lake  Shore  Line, 
and  in  a  few  years  had  the  minority  looking  in  the  face  of  a  $900,000  de- 
ficiency. 

Earle  vs.  Seattle,  L.  S.  A  E.  Ry.  Co.,  56  Fed.  909. 

Needless  to  say  that  the  competing  railroad  was  not  built. 

It  is  said  that  this  is  an  age  of  large  affairs,  and  great  combinations 
of  capital,  and  that  the  world's  business  cannot  be  adequately  done  without 
the  facilities  for  combination,  of  which  the  power  of  one  corporation  to 
own  and  vote  the  stock  of  another  is  the  chief  one. 

I  admit  that  where  a  combination  is  desired  by  one  party  and  is  ob- 
jected to  by  the  other  the  scheme  in  question  is  most  desirable  and  some- 
times absolutely  necessary;  but  I  do  not  admit  that  any  facility  is  now 
lacking  for  the  most  extensive  fair  combination. 

I  also  admit  that  if  it  is  desirable  to  destroy  the  old  doctrine  that  sup- 
ply and  demand  rule  prices  and  ought  to  rule  them,  or  the  other  one,  that 
fair  competition  is  the  life  of  trade,  or  if  we  would  negative  the  fact  that 
the  best  manhood  and  citizenship  are  to  be  found  where  individuals  have  the 
best  chance,  then  this  kind  of  combination  has  a  claim  to  consideration; 
but  I  cannot  admit  the  one  without  the  other.  The  world's  affairs  are 
large,  but  they  are  not  yet  large  enough  to  demand  that  one  man  or  set  of 
men  shall  be,  for  that  reason,  qualified  by  law  to  force  themselves  against 
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consent  into  the  affairs  of  another  man  or  set  of  men  and  control  them. 
Nature  furnishes  facilities  enough  for  that.  Yet  this  very  qualification  is 
at  the  root  of  the  demand  for  this  new  system.  The  big  fish  want  the  right 
to  eat  up  the  little  ones  or  drive  them  into  other  waters. 

Men  who  want  to  combine  for  any  lawful  purpose  are  perfectly  free 
to  do  so,  by  general  or  limited  partnerships,  by  joint  stock  companies,  by 
organization  into  corporations,  by  consolidation  of  corporations  or  lyhat  not. 
But  so  long  as  there  is  such  a  thing  as  a  contract  it  will  not  be  permitted 
that  one  party  to  it  shall  be  allowed  to  dictate  a  change  in  its  terms, 
whether  to  the  advantage  or  the  disadvantage  of  the  other. 

In  a  partnership  two  or  more  agree  to  venture  their  money  or  ability 
for  the  common  profit.  Either  their  articles  or  the  well-settled  rules  of 
law  determine  the  rights  and  duties  of  each  partner.  One  of  the  things  al- 
ways implied  is  that  neither  partner  shall,  in  any  manner,  bring  a  stranger 
into  the  concern,  unless  with  the  full  consent  of  the  others.  Not  even  the 
death  of  a  partner  is  ground  for  disposing  of  his  interest  to  a  third  person 
with  right  to  continue  the  business. 

A  corporation  avoids  this  limited  operation  by  eliminating  the  person- 
ality of  the  individuals  who  contribute  to  the  common  fund.  In  a  corpora- 
tion it  is  money  alone  that  "talks,"  But  every  corporation  is  founded 
upon  an  implied  agreement  between  the  stockholders  themselves,  -and  be- 
t>vccK  them  and  the  corporation,  that  the  money  contributed  shall  be  used 
for  the  expressed  corporate  purposes,  and  that  all  things  shall  be  done  in 
good  faith  for  the  accomplishment  of  those  purposes,  which  must  be  law- 
ful in  themselves.  Upon  this  guaranty  the  subscribers  contribute  their 
means  to  the  enterprise,  and  the  public  buys  into  and  sells  out  of  the  stock, 
while  the  organization  is  supposed  to  go  on  in  the  course  laid  out  for  it  at 
the  start.  The  one  vahwble  afiirmative  right  a  stockholder  has  is  to  vote 
his  stock ;  the  whole  management  of  the  corporate  affairs  is  lodged  with  the 
tmstees  or  directors,  and  so  long  as  they  keep  their  oaths  of  office  the 
stockholder  is  powerless  to  interfere  with  their  operations.  They  may  be 
dummies  put  in  oflSce  by  a  majority  holder  and  he  cannot  object,  although 
he  may  see  his  stock  depreciating  through  poor  management.  It  is  even 
possible  that  rivals  in  trade  or  manufacture  may  buy  up  enough  of  the 
stock  of  the  company  to  control  it,  and  may  then  wreck  it  by  such  devious 
ways  and  covert  means  that  the  minority  have  practically  no  redress. 

And  here  the  other  side  of  this  question  always  attempts  to  claim  a 
strong  argument.  They  say :  You  admit  that  it  is  possible  for  individuals 
who  are  stockholders  of  a  corporation  to  become  stockholders  in,  and  to 
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control,  any  other  rival  corporation  to  its  injury  and  destruction,  if  the 
operation  is  carried  on  with  sufficient  secrecy;  well,  why  should  not  the 
rival  corporation  itself  be  allowed  to  do  the  same  thing?  That  argument 
was  used  for  all  it  would  stand  in  the  late  Northern  Securities  case,  and  it 
is  always  put  to  the  front.  But  because  natural  persons  will  steal  or  com- 
mit any  other  offense  is  no  reason  why  the  state  should  qualify  artificial 
persons  to  do  the  same  thing.  The  wrecking  of  corporations  and  the  ruin 
of  individuals  is  not  a  desirable  thing,  and  is  not  good  business  for  the  state 
to  foster.  We  do  not  want  monopoly,  or  oppresssion  in  trade,  or  irrespon- 
sibility to  law,  but  the  contrary.  Therefore  the  state  should  lend  no  hand 
in  this  mattter.  If  you  knew  that  you  were  liable  to  be  held  up  and  rob- 
bed, on  a  dark  night,  your  satisfaction  at  the  prospect  would  hardly  be  in- 
creased if  some  one  told  you  that  if  you  escaped  the  first  highwayman 
there  would  be  another  with  more  experience  in  such  matters  and  with  a 
better  gun,  at  the  next  turning. 

Because  there  seems  to  be  a  weak  place  in  the  ordinary  corporation 
system,  which  renders  the  holding  of  stock  in  any  of  them,  to  that  extent 
dangerous,  is  no  reason  for  any  further  weakening  of  it. 

But,  it  is  said,  if  it  were  the  law  that  one  corporation  could  hold  the 
stock  of  another,  everybody  who  subscribed  for  or  bought  stock  would  do 
so  knowing  what  the  chances  were;  and  that  is  probably  true.  So,  in 
a  thousand  ways,  people  know  perfectly  well  that  if  they  go  into  certain 
places  they  are  likely  to  suffer  in  some  way;  but  we  do  not  pass  laws  to 
facilitate  their  enticement  or  to  make  their  injury  more  certain. 

I  have  conceiled  that  large  operations  have  been  facilitated  in  this  way, 
and  that  but  for  the  plan  now  proposed  many  of  them  could  not  have  been 
carried  through.  To  begin  with  not  a  single  so-called  **tru8t"  would  have,  or 
could  have  been  formed,  without  this  power,  and  whatever  is  evil  in  the 
trust  system  can  therefore  be  laid  directly  at  the  door  of  this  kind  of 
stockholding  and  voting.  I  have  not  time  to  detail  the  operations;  every 
body  knows  what  tliey  are.  The  very  last  refinement  of  the  business  is 
the  "holding  corponition,"  which  has  no  capital  at  all,  and  which  merely 
exchanges  its  own  shares  for  the  sliares  of  the  other  cornered  corporations 
up  to  a  majority,  and  exercises  perpetual  control. 

Where  has  been  the  advantage  to  the  public?  To  the  few  organizers, 
underwriters,  and  the  like,  they  yielded  fabulously  while  the  run  of  gud- 
geons was  on.  But  to  the  mass  they  brought  nothing  but  an  era  of  high 
prices,  and  of  driving  the  private  individual  farther  away  from  business  for 
himself  and  into  hired  service. 
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Several  of  these  "trusts"  have  failed,  although  engaged  in  staple  manu- 
factures, and  in  times  usually  spoken  of  as  "good,**  It  is  suspected  that 
they  became  topheavy,  and  that  it  is  really  difficult  to  find  men  of  suffici- 
ent ability  to  carry  them  on  successfully.  When  they  do  fail  they  prostrate 
an  entire  industry;  the  successful  goes  down  with  the  unsuccessful.  How 
fared  it  with  the  Northern  Pacific  fishing  industry,  and  what  will  be  left 
of  it  after  its  legal  difficulties  are  ended,  if  they  ever  end?  What  a  spec- 
tacle to  see  every  iron  shipbuilding  plant  in  the  United  States  but  two 
suddenly  going  into  the  hands  of  receivers  and  the  whole  business  para- 
lyzed, because  of  a  juggle  among  the  promoters  of  the  United  States  Ship- 
building Company?  And  whisky  proved  too  much  for  the  master  minda 
which  undertook  its  destiny.  The  New  York  stock  market  has  been  as  dull 
as  ditch  water  for  months  attributable  to  the  general  tumble  of  "indus- 
trials," led  by  the  United  States  Steel  Corporation  whose  stock,  the  day  I 
write,  is  quoted  at  9%  for  common,  and  but  66  for  preferred. 

There  have  been  some  successes^  however.  The  great  progenitor  of  all 
the  combinations,  the  Standard  Oil  Company,  is  a  success,  and  is  first  on 
the  list.  It  has  literally  chewed  up  and  digested  thousands  of  men  and  their 
fortunes,  and  hundreds  of  corporations.  How  it  has  done  it  is  no  secret 
now.  It  has  used  all  the  highwayman's  arts,  but  one  of  the  most  efficient 
means  it  has  used  has  been  the  stock  purchasing  scheme.  An  instance  is 
found  in  Miss  Tarbell's  History,  in  the  June  number  of  McClure's  Magazine. 
The  Standard  Company  had  had  the  oil  producers  of  Pennsylvania  by  the 
throat  for  years.  It  had  discriminating  transportation  agreements  with 
all  of  the  oil  railroads,  and  it  owned  the  only  pipe  line  to  the  seaboard.  The 
producers  and  independent  refiners  organized  two  companies — the  Produc- 
ers' Oil  Company  and  the  United  States  Pipe  Line,  the  combined  objects 
being  to  get  the  oil  of  the  independents  to  the  sea  and  make  a  living 
market  in  spite  of  the  Standard  Company.  The  first  named  company,  by 
Kome  accident,  was  a  limited  partnership  into  which  stockholders,  under  the 
law  of  Pennsylvania,  had  to  be  elected  to  membership;  the  other  was  an  or- 
dinary corporation.  Years  of  constant  war  had  been  going  on  to  get  the 
pipe- line  constructed,  the  Standard  people  employing  every  possible  mean» 
to  kill  the  enterprise.  But  the  independents  had  among  them  some  of  the 
b^t  men  of  the  state,  who  kept  the  plans  and  affairs  of  their  companies 
strictly  to  themselves.  When  beaten  in  one  place  they  appeared  at  another 
with  a  new  device.  They  poured  out  money,  and  were  making  some  head- 
way. April  11,  1891,  the  Producers*  Company  held  a  corporate  meeting  at 
Warren,  at  which  one  Carter,  who  was  the  elected  owner  of  300  shares,  ap- 
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peared  and  proposed  to  vote  not  only  his  own  shares,  but  13,013  more.  He 
was  not  allowed  to  vote  the  additional  shares  because  he  had  not  been  elect- 
ed upon  them.  He  had  turned  traitor  to  his  friends  and  was  there  with  his 
13,013  shares  borrowed  from  the  Standard  Oil  Company,  which  had  picked 
them  up,  here  ard  there,  from  scattering  holders,  and  but  for  the  peculiar 
form  of  the  organization  would  have  elected  Standard  men  right  into  the 
board  of  the  Producers*  Company.  The  Standard  went  right  on  buying 
stock  until  it  had  29,704  shares,  a  clear  majority  of  the  whole  issue,  and 
brought  suit  to  compel  permission  to  vote  them.  But  the  courts  said  it 
could  not  get  in  even  with  that  number. 

But  the  annual  meeting  of  the  United  States  Pipe  Line  was  held  in 
August,  1395,  and  the  Standard  Company  was  there  again  with  2,613  shares 
of  its  stock,  its  representative.  J.  C.  McDowell,  offering  to  vote.  Miss  Tar- 
bell  says:  "He  was  stopped  at  the  door  by  Mr.  Michael  Murphy  and  told 
emphatically  that  they  considered  that  he  was  sent  there  by  the  Standard 
Oil  Company  to  spy  on  their  actions;  that  legal  or  illegal  they  would  throw 
him  out  if  he  crossed  the  threshold.  Mr.  McDowell  discreetly  withdrew. 
Naturally  a  suit  followed,  but  this  time  the  independents  lost.  The  United 
States  Pipe  Line  being  a  corporation  was  obliged  to  recognize  the  Standard 
interest  in  the  concern,  and  eventually  to  allow  them  a  director  on  its 
board.**  It  took  nine  years  to  get  that  pipe-line  through. 

Perhaps  you  have  read  the  recently  reported  case  of  Robot  ham  vs. 
Prudential  Insurance  Company,  53  Atlantic,  842.  It  illustrates  the  possi- 
bilities of  the  plan  here  proposed.  The  prudential  Company,  with  a  capital 
of  $2,000,000  and  assets  of  $60,000,000,  and  the  Fidelity  Trust  Company, 
with  a  capital  of  $3,000,000  and  assets  of  $14,000,000,  were  located  at  New- 
ark, New  Jersey.  The  former  had  fourteen  directors,  the  latter  eighteen. 
There  were  ninety-one  holders  of  the  Prudential  stock.  The  two  boards 
proposed  that  each  of  the  corporations  should  acquire  a  majority  of  the 
stock  of  the  other,  and  they  were  about  to  carry  out  the  scheme.  It  was  in- 
tended, it  was  shown,  that  the  Prudential  directors  were  to  arrange  to 
hold  its  annual  meeting  first,  when,  by  their  holding  a  majority  of  the 
stock  they  would  elect  themselves  directors  again.  Seven  of  them  were  al- 
ready upon  the  board  of  the  Trust  Company.  Then  the  annual  meeting 
of  the  Trust  Company  would  be  held,  and  the  directors  of  the  Prudential 
would  control  the  election  of  that  company.  And  so  on,  from  year  to  year, 
for  all  time,  the  control  of  both  companies,  with  their  immense  assets, 
would  have  been  perpetuated  in  the  hands  of  those  directors  or  their  appoint- 
ed individual  successors.  No  election  could  make  a  change,  although  every 
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director  might  part  with  all  of  his  stock  but  one  share.  If  you  have  not 
read  this  case  you  may  be  surprised  that  even  in  New  Jersey,  it  was  held  at 
the  suit  of  a  minority  stockholder^  that  the  scheme  could  not  be  proceeded 
with.  But  it  was  only  because,  in  the  first  place,  the  statute  governing 
insurance  companies  restricted  them,  in  their  purchases  of  stocks  of  other 
corporations,  to  "investments,"  whereas  this  was  intended  to  be  purely  a 
purchase  for  control;  and  secondly,  because  it  was  ultra  vires  of  the  direc- 
tors to  enter  into  a  scheme  which  would  have  the  effect  to  perpetuate  tern- 
selves  and  their  appointed  successors  in  office. 

The  following  was  proposed  by  the  defense  in  that  case  as  a  correct 
statement  of  a  possible  situation  under  New  Jersey  statutes:  One  man 
controls  a  company  of  $10,000,000  capital.  He  may  form  a  new  company 
with  a  capital  of  $5,100,000  to  hold  a  majority  of  the  stock  of  the  first 
company.  He  may  then  sell  all  but  $2,000,000  of  the  stock  in  company  No. 
2,  and  transfer  his  remaining  stock  to  a  third  company  with  a  capital  of 
$2,600,000.  He  may  sell  $1,400,000  of  this  stock  to  another  of  just  over  half 
that  amount;  and  so  on  until  the  power  of  the  whole  chain  of  corporations 
is  vested  in  himself  while  he  owns  but  a  few  thousand  dollars  worth  of  capi- 
tal stock  of  the  ultimate  corporation,  the  remainder  of  the  $10,000,000  hav- 
ing been  unloaded  upon  the  public.  If  you  reverse  the  operation,  and  begin 
with  the  man  who  organizes  a  corporation  with  but  $10,000  of  capital  stock, 
and  suppose  him  to  be  a  financial  Napoleon,  you  can  figure  him  out  as 
the  controller  of  every  corporation  that  exists^  if  he  is  given  the  power  here 
advocated.  That  would  be  in  theory  only,  of  course;  but  the  actual  power 
of  such  a  man  would  be  enormous. 

Such  is  the  amazing  length  to  which  the  little  beginings  of  thoughtless 
but  accommodating  legislation  can  go. 

Just  after  our  meeting  last  year  some  interesting  items  appeared  in 
the  daily  papers.    I  quote  two  or  three.    There  have  been  a  good  many  since. 

Detroit,  Mich.,  Sept.  1. — For  some  time  past  the  American  Sugar  Re- 
fining Company  has  been  gradually  purchasing  stock  in  sugar  beet  factories 
throughout  Michigan,  and  today  it  was  announced  that  this  company  had 
obtained  a  controlling  interest  in  the  big  factories:  (Here  follow  the  names 
of  nine  of  them.)  It  is  also  stated  that  as  soon  as  the  beet  sugar  season  is 
over  the  management  of  the  factories  will  be  placed  under  one  head.  The 
oombinated  capitalization  of  the  companies  absorbed  by  the  sugar  refining 
company  is  placed  at  $6,350,000. 

Pittsburg,  Sept.  5. — ^The  Pittsburg  Gazette  says  contracts  have  been 
signed  under  the  terms  of  which  George  I.  Whitney,  of  Whitney,  Steven- 
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son  &  Co.,  of  this  city,  undertakes  to  deliver  for  cash  a  controlling  interest 
in  the  Monongahela  River  Consolidated  Coal  and  Coke  Company  to  the 
Pittsburg  Coal  Company.  The  transfer  of  control  will  be  through  the  pur- 
jchase  for  cash  of  a  majority  of  the  capital  stock,  deliverable  in  either  com- 
mon or  preferred  shares  or  both.  The  Monongahela  Consolidated  Company 
is  capitalized  at  $40,000,000  and  its  output  last'  year  approximated  8,000,- 
000  tons.  A  story  is  current  to  the  effect  that  the  big  deal  just  announced 
is  but  the  forerunner  of  one  that  is  gigantic  by  comparison.  It  is  said  the 
Pennsylvania  has  secured  practical  control  in  the  Pittsburg  Coal  Company 
and  this,  with  the  coal  of  the  river  coal  combine,  through  the  Pittsburg 
Coal  Company,  will  give  the  Pennsylvania  Railroad  Company  control  of 
one-fourth  of  the  total  output  of  bituminous  coal  in  the  entire  state  of 
Pennsylvania.  As  a  railroad  is  not  by  law  allowed  to  operate  any  coal 
mines^  the  holdings  will  be  transferred  to  the  Pittsburg  Coal  Company, 
which  will  operate  the  property." 

This  shows  not  only  how  a  monopoly  is  created,  but  how  a  railroad 
company  can  violate  the  positive  law  of  a  state  made  expressly  for  the  pur- 
pose of  keeping  it  out  of  a  business  which  ought  to  be  among  the  last  to 
be  monopolized. 

About  the  same  time  this  appeared: 

Kansas  City,  Mo.,  Sept.  1. — Twenty-five  stock  men  from  different  parts 
of  the  western  grass  country  met  in  the  Midland  Hotel,  in  this  city  today, 
and  arranged  to  perfect  the  organization  of  a  packing  company  to  compete 
with  the  alleged  packers'  trust.  The  new  company  was  named  the  In- 
dependent Packing  Company.  The  company  will  have  a  capital  of  $5,000,- 
000,  and  will  be  incorporated  under  the  laws  of  Arizona.  Of  the  total  capi* 
talization  51  per  cent  will  be  so  disposed  of  as  to  be  held  in  escrow  by  the 
board  of  directors  of  the  company.  This  will  insure  stockmen  who  interest 
themselves  in  the  plan  that  the  company  will  always  be  controlled  by  stock 
interests.  The  rest  of  the  stock  will  be  sold  to  stockmen  if  possible,  although 
no  purchaser  will  be  barred.  The  division  of  the  stock  as  decided  upon  to- 
day was  made  to  prevent  any  possibility  of  the  alleged  packers'  trust  gain- 
ing control  of  the  new  independent  company. 

So,  the  i>eople  who  produce  stock  animals,  to  protect  themselves  from 
the  raids  of  the  combine  which  buys  their  product,  must  hide  themselves  in 
an  Arizona  corporation,  and  must  double  lock  their  stock  to  keep  the  same 
combine  from  forcing  itself  into  their  organization. 

If  these  concrete  instances  of  the  operations  which  may  take  place  un- 
der the  plan  of  stockholding  proposed  here  do  not  furnish  sufficient  argu- 
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ment  against  it,  at  least  they  furnish  facts  enough  to  require  the  affir- 
mative to  show  some  overwhelming  reason  why  the  innovation  ought  to  be 
inaugurated.  It  may  be  said  that  these  are  cases  of  the  abuse  of  the  power 
which  ought  not  to  be  condemned  because  it  is  sometimes  abused.  But  it 
is  rarely  ever  used  at<all  unless  an  abuse  is  intended  to  be  consumated  by 
it.  Corporations,  except  in  an  occasional  case  of  harmless  consolidation 
which  could  just  as  well  be  accomplished  in  some  other  way,  do  not  want  to 
buy  the  stock  ef  other  corporations  unless  there  is  some  scheme  of  monopo- 
lizing a  business,  suppressing  a  rival,  or  fixing  prices  on  foot.  You  never 
hear  of  such  a  transaction  unless  it  is  accompanied  by  the  announcement 
that  the  purchasing  corporation  has  secured  control  of  the  other.  If  an  at- 
tempt at  control  fails  there  is  a  quick  selling  out  and  abandonment  of  the 
field.  A  corporation  has  no  use  for  minority  stock  in  another  corporation. 
It  stands  for  rule,  it  may  stand  for  ruin,  but  it  never  cares  to  play  a  minor- 
ity part.  ^ 

One  of  the  safeguards  of  the  National  Bank  system  is  that  a  national 
bank  cannot  loan  money  upon  or  buy  its  own  stock.  But  the  law  says  noth- 
ing about  the  stocks  of  other  corporations.  Once  or  twice  state  courts  have 
held  that  such  banks  might  become  so  obligated  by  their. holdings  of  other 
corporation  stocks  that  they  would  be  liable  as  other  stockholders,  under 
statutory  provisions.  The  United  States  Supreme  Court,  however,  under 
the  general  doctrine  that  one  corporation  ought  not  to  hold  the  stock  of 
another,  went  farther  than  many  of  the  state  courts  and  held  that  the  con- 
tract by  which  a  bank  became  the  owner  of  such  stock  by  purchase  was  ab- 
solutely void. 

Bank  vs.  Kennedy,  167  U.  S.  362. 

In  a  subsequent  case  the  court  gave  some  of  the  reasons  for  its  de- 
cisions, as  follows: 

"One  of  the  evident  purposes  of  this  enactment  (that  three-fourths  of 
the  directors  must  be  residents  of  the  state)  is  to  confine  the  management 
of  each  bank  to  persons  who  live  in  the  neighborhood,  and  who  may,  for 
that  reason  be  supposed  to  know  the  trustworthiness  of  those  who 
are  to  be  appointed  officers  of  the  bank,  and  the  character  and  finan- 
cial ability  of  those  who  seek  to  borrow  .its  money.  But  if  the  funds  of  a 
bank  in  New  Hampshire,  instead  of  being  retained  in  the  custody  and  man-* 
agement  of  its  directors,  are  invested  in  the  stock  of  a  bank  in  Indiana, 
the  policy  of  this  wholesome  provision  of  the  statute  would  be  frustrated. 
The  property  of  the  local  stockholders,  so  far  as  thus  invested,  would  not 
be  managed  by  directors  of  their  own  selection,  but  by  distant  and  un- 
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known  persons.  Another  evil  that  might  result,  if  large  and  wealthy  banks 
were  permitted  to  buy  and  hold  the  capital  stock  of  other  banks  would  be 
that  in  that  way  the  banking  capital  of  a  community  might  be  concentrated 
in  one  concern  and  business  men  be  deprived  of  the  advantages  that  at- 
tend competition  between  banks.  Such  accumulation  of  capital  would  be 
in  disregard  of  the  policy  of  the  national  banking  law,  as  seen  in  ita  numer- 
ous provisions  regulating  the  amount  of  the  capital  stock,  and  the  methods 
to  be  pursued  in  increasing  or  reducing  it.  The  smaller  banks  in  such  a 
case,  would  be  in  fact,  though  not  in  form,  branches  of  the  larger  one.*^ 
Bank  vs.  Hawkins,  174,  U.  S.  364. 

If  you  were  proposing  a  bank  law  to  the  legislature,  would  you  incor- 
porate in  it  a  provision  that  would  enable  one  concern  to  monopolize  the 
banking  business  of  any  community,  or  even  the  business  of  many  commun- 
ities? 

A  few  days  ago  a  man  high  in  our  profei»sion  said  to  some  young  men 
just  edtering  it: 

'*In  all  the  field  of  law  regulating  the  relations  of  the  citizens  to  each 
other,  the  proper  function  of  the  lawyer  is  to  pix>mote  rational  progress,  to 
maintain  stability  against  all  fads  and  crude  innovations,  and  at  the  same 
time  to  keep  the  development  of  the  law  moving  with  equal  step  abreast 
of  the  progress  of  the  age,  satisfying  the  moral  sense  of  the  time, 
and  meeting  the  changing  conditions  of  human  life  and  activity." 

I  subscribe  to  that,  and  I  denounce  the  proposition  that  corporations 
be  permitted  to  own  and  vote  the  stock  of  other  corporations  a  fad  and  a 
crude  innovation,  which,  in  its  manifested  operation  and  effects,  does  not 
satisfy  but  rather  shocks  the  moral  sense  of  the  time. 

T.  L.  STILES. 
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Mr.  President^  and  Members  of  the  State  Bar  Association: 

The  bar  and  people  of  the  state  of  Washington  are  justly  proud  of  their 
courts,  federal  and  state,  and  the  high  esteem  in  which  they  are  held  is 
amply  justified  by  the  ability,  fidelity  and  integrity  which  have  character- 
ized the  administration  of  justice  in  this  young  commonwealth.  The  learn- 
ing of  our  judges  and  the  clear  ennunciation  of  principles  reflected  in  their 
opinions  may  be  most  favorably  contrasted  with  that  of  other  states;  and 
we  can  felicitate  ourselves  in  the  satisfying  knowledge  that  the  breath  of 
scandal  has  not  pointed  our  judiciary. 

Generally  speaking  the  condition  of  our  courts  is  most  satisfactory. 
The  administration  of  justice  in  this  state  is  not  attended  with  any  of  the 
harrowing  delays  which  have  brought  so  much  reproach  upon  other  states. 
This  fact  alone  speaks  volumes  for  the  industry  and  conscientiousness  of 
our  judges. 

EN"ery  system  yet  devised  by  man  is,  however,  susceptible  of  improve- 
ment, and  ours  is  no  exception  to  the  rule. 

DIVISION  OF  FEDERAL  DISTRICT. 

The  first  matter  to  which  your  attention  is  invited  is  the  division  of 
the  District  of  Washington. 

It  is  well  known  to  every  member  of  the  bar  in  this  state  that  the 
volume  of  litigation  in  our  federal  courts  is  so  great  as  to  render  impera- 
tively necessary  the  division  of  the  district.  The  most  casual  examination 
of  statistics  of  the  business  transacted  in  the  various  federal  districts  will 
disclose  the  fact  that  the  amount  of  work  accomplished  by  Judge  Hanford 
is  greater  than  that  of  any  other  federal  judge  in  the  United  States. 

Let  me  illustrate:  The  total  number  of  civil  and  criminal  cases,  ex- 
clusive of  bankruptcy  cases,  terminated  during  the  years  1902  and  1903, 
respectively,  in  the  following  named  states,  was  as  follows: 

1902        1903 

California   (two  districts)    458  524 

Idaho    fll  89 

Nevada    55  35 

Oregon   (one  district  and  one  circuit  judge) 98  72 

Montana   115  58 

Washington   519  410 
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The  number  of  cases  disposed  of  in  Washington,  as  will  be  seen,  wa:» 
greater  than  in  Idaho,  Nevada,  Oregon  and  Montana  combined,  where  there 
are  one  circuit  and  four  district  judges. 

For  the  year  ending  June  30,  1902,  3*22  civil  cases  were  disposed  in 
this  district  as  against  232  for  California  (where  there  are  two  circuit  and 
two  district  judges),  42  in  Idaho,  15  in  Nevada,  56  in  Oregon  and  73  in 
Montana.  In  other  words,  in  Washington  322  cases  were  disposed  of  by 
one  judge,  while  all  the  remaining  districts  of  the  ninth  circuit,  with  nine 
judges,  disposed  of  only  418.  The  report  of  the  department  of  justice  will 
show  that  in  the  same  year  more  cases  were  commenced,  on  the  admiralty 
side  of  the  district  court  of  Washington,  than  in  any  other  state,  save 
Michigan,  New  Jersey  and  New  York. 

It  has  been  supposed  that  the  circuit  judges  might  relieve  the  one 
overworked  judge  residing  in  this  district,  by  doing  a  share  of  the  work,  or 
by  calling  upon  other  district  judges  to  help  occasionally;  but  the  Ninth 
Circuit  is  vast  in  its  territorial  boundaries  extending  from  Mexico  to  the 
North  Pole  and  from  the  Missouri  river  to  our  Island  territory  in  the  mid- 
dle of  the  Pacific  Ocean,  and  comprising  six  states,  two  regularly  organized 
territories  and  all  of  Alaska, — ^nineteen  courts  whose  judgements  are  re- 
viewable in  the  Circuit  Court  of  Appeals.  Obviously,  the  work  of  the  ap- 
pellate court  is  enough  for  the  circuit  judges.  Their  burdens  cannot  be 
increased  without  additional  hinderance  to  the  determination  of  causes  in 
the  court  of  last  resort.  We  all  know  how  unsatisfactory  it  is  to  try  an 
important  case  before  a  visiting  judge.  His  duties  will  not  admit  of  pro- 
longed absence  from  his  district,  and  on  that  account  motions  for  new 
trials,  bills  of  exceptions  and  allowance  of  appeals,  which  require  time  after 
the  rendition  of  verdicts,  add  much  to  the  delays,  expense  and  vexation 
of  litigation  when  the  judge  who  must  act  is  obliged  to  hasten  his  depar- 
ture from  the  district. 

Conceding,  as  we  all  must,  that  the  district  should  be  divided,  I  think 
it  is  proper  that  this  Association  should  take  action  in  the  matter,  and 
after  full  discussion,  make  a  recommendation  as  to  the  manner  in  which 
the  division  should  be  made.  The  question  of  first  importance  is,  what 
counties  should  compose  each  district  ?  Naturally,  in  a  question  of  so  much 
importance,  radical  differences  of  opinion  exist,  not  only  in  oiu*  congres- 
sional delegation,  but  among  the  various  localities  in  the  state  and  in  the 
profession.  The  question  of  politics  has  also  intruded  itself  into  an  issue 
entirely  non- political.  The  bone  of  contention  thus  far  has  been,  shall  the 
state  be  divided  into  districts  north  and  south,  or  east  and  west. 
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Each  of  these  plans  has  its  adherents,  and  bills  have  been  introduced 
in  congress  accordingly.  The  bill  advocated  by  Congressman  Jones  provid- 
ed that  the  state  should  be  divided  into  two  districts,  eastern  and  western, 
with  the  Cascade  mountains  as  the  dividing  line.  This  bill  was  referred, 
in  due  season,  to  the  committees  on  the  judiciary  in  both  houses.  The  sen- 
ate committee  recommended  that  it  be  indefinitely  postponed,  while  the 
house  committee  recommended  its  passage. 

Senator  Foster  introduced  a  bill  in  the  senate,  which  divided  the  dis- 
trict by  a  line  running  east  and  west,  by  which  Seattle  would  become  the 
headquarters  of  the  northern  division,  and  Tacoma  of  the  southern.  In 
my  opinion,  this  plan  is  infinitely  the  best  of  all  yet  proposed  and  appears 
the  most  logical.  The  judiciary  committee  of  the  aenate  imanimously 
recommended  the  passage  of  this  bill,  for  the  reason,  among  other  things, 
that  it  apportioned  the  business  of  the  state  in  the  most  equitable  manner 
possible.  The  senate  committee  was  of  the  opinion  that  a  line  running 
north  and  south,  dividing  the  state  into  an  eastern  and  western  division, 
naturally  commends  itself  as  the  best  one, — geographically  considered 
alone, — but  considered  with  reference  to  the  business  of  the  state,  the  di- 
vision should  be  made  so  that  the  great  commercial  and  maritine  cities  of 
Tacoma  and  Seattle  will  be  in  different  districts. 

A  little  thought  will,  it  seems  to  me,  convince  all  that  this  is  correct. 
The  following\  is  a  summary  of  the  business  of  the  circuit  and  district 
courts  for  the  year  ending  June  30,  1003: 

North  Division,  Seattle: 

Number   of   criminal   cases    terminated 94 

Aggregate  amount  of  fines,  forfeitures  and  penalties $3,001.83 

Xnmber  civil  cases    (excepting  bankruptcy)    terminated 168 

Aggregate  amount  of  judgments $125,478.85 

Western  Division,  Tacoma: 

Number  of  cases  terminated 32 

Aggregate  amount  of  fines,  forfeitures  and  penalties $1,874.10 

Number  of  civil  cases   (excepting  banbruptcy)   terminated 45 

Aggregate  amount  of  judgements $89,624.19 

Eastern  Division,  Spokane: 

Number  of  criminal  cases  terminated , 44 

Aggregate  amount  of  fines,  forfeitures  and  penalties $5,950.94 

Number  of  cases   (excepting  bankruptcy)    terminated 44 

Aggregate  amount  of  judgments 5,945.30 

Southern  Division,  Walla  Walla: 
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Number  of  criminal  cases  terminated 16 

Aggregate  amount  of  fines,  forfeitures  and  penalties $05Oi)O 

Number  civil  cases  (except  bankruptcy)  terminated 5 

Aggregate   amount   of   judgements 

It  will  therefore  appear  that  had  the  Jones  bill  become  a  law  with  Se- 
attle and  Tacoma  in  the  same  district,  the  business  would  have  apporticmed 
as  follows: 

Western        Eastern 
Division.      Division. 

Number  of  days  court  held 190  61 

Civil   cases   terminated 213  49 

Criminal  cases  terminated   126  60 

Amount   of  judgments $215,103.04        $5;945.30 

This  is  by  no  means  a  fair  distribution  of  business,  and  demon- 
strates conclusively  that  the  Jones  bill  should  not  become  a  law.  The  bani- 
ness  of  the  west  side  will  necessarily  increase  very  much  more  rapidly  than 
that  of  the  eastern  portion  of  the  state,  and  the  disparity  in  the  two  dis- 
tricts would  be  constantly  augmented. 

One  argument  frequently  made  in  behalf  of  the  eastern  and  western 
division  is  that  it  would  be  cheaper  to  litigants  and  the  government;  but 
this  is  not  entirely  true.  The  expenditure  of  time  and  money,  for  instance, 
between  Walla  Walla,  Yakima  and  Tacoma  is  aprroximately  the  same 
as  between  those  places  and  Spokane. 

There  are  many  other  reasons  which  make  the  division  into  northern 
and  southern  districts  preferrable.  The  character  of  litigation  in  each  dis- 
trict would  run  along  parallel  lines:  each  would  have  some  admiralty, 
some  mining,  some  commercial  and  some  agricultural.  The  experience  of 
each  judge  so  obtained  would  render  him  thoroughly  qualified  to  assist  the 
other  whenever  occasion  required. 

It  is  due  to  the  distinguished  gentleman  who  presides  over  our  federal 
court  that  every  effort  possible  be  made  to  speedily  procure  relief  for  him. 
The  able,  conscientious  and  fearless  manner  in  which  he  has  fulfilled  the 
laborious  and  exacting  duties  devolving  upon  him  has  excited  the  love  and 
esteem  of  a  discriminating  bar  and  people,  all  of  whom  justly  honor  him 
as  a  jurist  of  the  highest  attainments. 

THB    .SUPRSMS     COUHT. 

The  Supreme  Court  of  this  state  held  its  first  session  in  the  aatmmi  of 
the  year  1889,  with  a  membership  of  five  judges,  which  number  has  alaee 
remained  unchanged  with  the  exception  of  the  interval  between  Mardi  20. 
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1901,  and  October  7,  1902,  when  the  court  was  composed  of  seven  members,, 
under  the  provisions  of  an  act  of  the  legislature  temporarily  increasing  to 
that  number  in  order  to  relieve  the  congested  condition  of  the  docket. 

In  the  fourteen  years  since  its  organization  more  than  5,000  case  have 
been  decided,  and  opinions  filed  embracing  nearly  thirty -five  printed  vol- 
umes averaging  more  than  seven  hundred  pages  each. 

The  following  statement  shows  the  number  of  cases  docketed  in  the 
Supreme  Court  in  each  of  the  last  eleven  years: 

From  May  20,  1893,  to  May  20,  1894,  cases 445^ 

From  May  20,  1894,  to  May  20,  1895,  cases 459 

From  May  20,  1895  to  May  20,  1896,  cases 416^ 

From  May  20,  1896  to  May  20,  1897,  cases 346 

From  May  20,  1897,  to  May  20,  1898,  cases 371 

From  May  20,  1898  to  May  20,  1899,  cases 316 

From  May  20,  1899,  to  May  20,  1900,  cases 340 

From  May  20,  1900,  to  May  20,  1901,  cases 299 

From  May  20,  1901,  to  May  20,  1902,  cases 372 

From  May  20,  1902,  to  May  20,  1903,  case.-? 406^ 

From  May  20,  1903,  to  May  20,  1904,  cases 512 

It  is  probable  that  the  number  of  cases  fil^d  in  the  future  will  be  great- 
ly increased  rather  than  diminished.  If  this  be  true,  more  work  will  de- 
volve upon  the  court  than  can  possibly  be  disposed  of  by  five  members. 
Human  endurance  has  a  limit,  and  it  is  neither  fair  to  the  judges,  profit- 
able to  the  state  nor  just  to  litigants  to  over- burden  the  court  with  work. 
Time  must  be  given  for  reflection  and  study.  Important  questions,  upon 
which  our  future  welfare  rests,  should  not  be  hurriedly  passed  upon. 
Hastily  considered  cases  beget  harsh  criticism  and  dissatisfaction;  but  the- 
fault  lies  Mrith  the  legislature  in  not  providing  for  sufficient  judges,  and  not 
with  the  members  of  the  bench  who  in  their  zeal  to  expedite  business,  are 
embarrassed  by  lack  of  time.  The  law  should  be  administered  speedily; 
delay  is  unjustifiable  and  contrary  to  the  spirit  of  the  institutions.  The 
legislature  should  permanently  increase  our  Supreme  Court  to  seven  mem- 
bers. 

ELECTION  OF  JUDGES. 

The  nomination  of  judges  at  a  general  political  convention  is  inher- 
ently bad.  If  these  ofiKcers  are  to  be  nominated  at  all  it  should  be  done  at 
a  convention  called  for  that  sole  purpose  and  at  a  time  when  no  selection  is 
being  made  for  any  other  political  office.    The  nomination  and  election  of 
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judicial  officers  should  occur  in  other  years  than  those  in  which  general 
elections  are  held. 

The  terms  of  office  and  salaries  of  all  the  judiciary  in  this  state  should 
be  doubled.  Laymen  cannot  appreciate  what  a  sacrifice  it  is  for  a  lawyer 
enjoying  a  growing  and  lucrative  practice  to  accept  election  to  the  bench. 
The  tenure  of  office  is  uncertain,  the  will  of  the  people  is  vacillating.  We 
all  know  that  by  the  time  a  judge  returns  to  the  bar  his  practice  is  gone 
and  his  clients  have  formed  new  associations  and  entered  into  business  con- 
nections from  which  it  is  difficult,  if  not  impossible  to  release  them.  He  is, 
therefore,  in  the  position  of  commencing  his  professional  life  anew.  We 
can  conceive  of  no  more  important,  exacting  and  exalted  position  than  that 
of  judge.  He  is  called  upon  to  decide  the  rights  of  liberty  and  property. 
No  office  requires  the  display  of  so  much  learning  and  so  diversified  talents; 
none  exacts  such  intense  application,  such  courage  and  such  rugged  honesty. 
Yet,  notwithstanding  all  these  facts,  none  is  so  poorly  remunerated.  In 
all  the  realm  of  political  economy,  the  judiciary  receives  the  least  consid- 
eration. Those  entrusted  with  the  greatest  responsibility  and  the  highest 
powers  should  be  compensated  commensurately. 

The  bench  should  be  made  so  attractive  that  it  would  be  the  aim  and 
ambition  of  every  member  of  the  profession  to  attain  a  seat  thereon.  This 
can  best  be  done  by  enlarging  the  term  of  office  and  increasing  the  salary. 
Of  course  the  ideal  method  is  that  prescribed  by  the  federal  constitution 
and  for  that,  if  for  no  other  reason,  the  framers  of  that  great  instrument 
are  intitled  to  the  plaudits  and  everlasting  gratitude  of  our  people.  That 
provision  constitutes  a  great  and  enduring  monument  to  their  wisdom  and 
discernment. 

All  will  agree  that  our  present  system  should  be  changed  and  our  ju- 
diciary taken  entirely  out  of  politics.  Each  member  of  this  Association 
should,  to  the  utmost  of  his  ability,  seek  to  create  a  sentiment  in  the  pub- 
lic mind  to  a  change.  \\Tiile  probably  we  cannot  hope  to  bring  the  public 
mind  to  the  idea  of  life  tenure,  we  can,  by  advocating  it,  raise  the  general 
tone,  resulting  in  a  m^/e  advanced  position  than  that  now  occupied. 
In  time  by  proi3er  effort  the  desired  result  will  be  accomplished  and  each 
member  of  this  Association  should  be  a  factor  in  its  attainment. 

THE  JURY. 

The  act  of  the  legislature  of  1903  requiring  the  previous  deposit  of  a 
fee  of  $12  in  actions  which  either  party  desires  triable  before  a  jurv.  finds 
hearty  approval  as  a  measure  of  relief  to  our  Superior  Court.     I  "believe 
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that  the  theory  of  that  law  should  be  extended  to  the  end  that  fewer  cases 
be  submitted  to  the  arbitrament  of  juries.  The  present  jury  system  is  not 
deserving  of  all  the  encomiums  bestowed  upon  it.  Exact  justice  would  Dc 
better  accomplished  by  the  submission  of  complicated  facts  to  the  decis- 
ion of  minds  trained  to  weigh,  remember  and  discriminate.  In  the  ages 
gone  by  this  system  performed  the  greatest  service  to  man  in  his  strife  to 
protect  his  property  and  maintain  his  rights  and  liberty.  Advancing  civil- 
ization has  produced  entirely  different  conditions  and  surroundings,  and 
nii'ny  of  the  reasons  which  made  juries  the  only  safeguard  no  longer  ob- 
tain. 

I  do  not  wish  to  be  imderstood  as  advocating  the  entire  abolition  of 
the  jury,  but  do  f)elieve  that  in  many  cases  its  services  may  be  dispensed 
with  to  the  profit  of  the  state  and  without  jeapordizing  the  right*  of  the 
citizen.  The  only  available  way  to  secure  this  result  is  bj^  laws  similar  to 
the  one  of  1903. 

The  committee  on  judicial  administration  and  remedial  procedure 
recommends  that  instructions  be  prepare<l  by  counsel,  submitted  to  the 
court  before  argument  and  copy  be  furnished  to  the  jury.  In  addition  to 
this  it  would  appear  advantageous  to  furnish  the  jury  with  a  daily  tran- 
script of  the  evidence  in  cases  of  great  importance  and  unusual  length. 

OFFICIAL  STENOGRAPHERS. 

Washington  is  one  of  the  very  few  states  which  has  no  statutory  pro- 
vision for  official  stenpgi'aphers  in  its  trial  courts.  There  are  many  reasons 
why  a  law  should  be  enacted  authorizing  each  judge  of  the  Superior  Court 
to  appoint  a  competent  stenographer  to  report  all  cases  tried.  All  of  the 
\Ve3tem  States  have  such  laws  and  they  receive  the  universal  approval  of 
:he  bar.  Such  a  provision  would  be  of  inestimable  beneflt  to  our  trial 
jii'iges  Many  an  equity  case  must  be  decided  by  the  trial  judge  upon  his 
recollection  of  the  testimony  and  without  the  opportunity  to  read  over  the 
tc.^t^ncny  produced.  In  this  respect  he  labors  under  a  great  disadvantage 
which  does  not  fall  upon  the  judges  of  the  appellate  courts  where  all  the 
tc-slimony  is  preserved  in  the  statement  of  facts.  I  do  not  believe  that  any 
equity  judge  should  be  called  upon  to  decide  a  case  of  great  importance 
uytm  conflicting  testimony  unless  he  has  before  him  a  transcript  of  the 
t«viltrs-€.  We  all  know  that  as  a  general  rule  each  party  to  a  law  suit  an- 
licipatea  victory  and  therefore  is  unwilling  to  incur  the  expense  of  a 
tianfcript  of  a  stenographer's  notes  unless  required  to  do  so  on  appeal. 
If  ^ve  had  official  stenographers,  the  judges  might  refresh  their  recollection 
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of  the  testimony  without  expense  to  any  one  by  having  the  stenographer 
I'ead  bis  potes. 

INFERIOR   COURTS. 

Thf  creation  of  an  inferior  court  which  might  be  denominated  the 
luunty  court  with  jurisdiction  of  probate  proceedings  and  in  civil  cases 
imf'er  $1,000  would  tend  to  relieve  our  Superior  Coiurts  of  a  great  volume 
of  petty  business  which  now  engrosses  the  major  part  of  their  time.  If 
appc&is  from  this  coimty  court  could  only  be  taken  to  our  Superior  Courts 
it  would  greatly  diminish  the  overburdened  calendar  of  our  Supreme  Court 
ai*d  v/ould  prove  most  beneficial. 

T  am  not  vain  enough  to  suppose  that  this  paper  contains  any  ne^- 
ideas.  If  it  transpires  that  any  of  the  thoughts  herein  expressed,  meeiins 
with  the  approbation  of  this  Association,  shall  receive  its  active  thampiun- 
ship,  and  the  public  weal  be  thereby  promoted,  its  purpose  will  have  h^n 
subserved.  e.  c.  macdonald. 
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THE  DESIRABILITY  OF  HARMONIZING  STATE  AND  FEDERAL 
STATUTES  ON  IRRIGATION. 


In  a  jurisdiction  like  the  state  of  Washington,  where  the  fundamental 
fact  of  life  and  business  in  one  section  is  commerce  of  the  sea  or  manufac- 
turing, and  ir  an  other  section  mining,  and  in  an  other  agriculture,  and 
yet  in  another  agriculture  by  irrigation,  the  practice  of  our  profession  in 
the  several  localities  is  in  a  degree  confined  to  the  branches  of  law  control- 
ling the  main  lines  of  business  life,  and  I  have  feared  that  the  discussion  of 
the  subject  assigned  for  this  paper  might  challenge  the  interest  of  only  a 
few  members  of  this  association. 

HowcA-er,  the  subject  of  irrigation,  whether  viewed  as  one  of  .direct 
local  interest,  or  contemplated  as  a  great  industrial  field,  or  studied  by 
those  concempd  in  the  practical  and  legal  bearing  of  the  laws  controlling  its 
use,  is  desen'ing  of  thoughtful  and  serious  consideration. 

In  the  valleys  of  the  Yakima  river  alone,  in  this  state,  125,000  to  150,- 
000  acres  of  land  are  now  irrigated  and  under  cultivation.  This  land  has  a 
value  at  from  $50  to  $300  per  acre,  a  value  of  about  $12,500,000  to 
$15,000,000,  without  considering  the  sums  invested  in  trade,  business,  build- 
ings, roads,  and  towns,  all  of  which  are  dependent  for  value  or  existence 
upon  the  irrigation  of  these  lands,  and  as  yet  only  the  lands  that  can  be 
most  cheaply  irrigated  are  under  cultivation. 

In  by  far  the  greater  part  of  sixteen  states  and  territories  within  the 
United  States  successful  agriculture  is  not  possible  without  irrigation.  It 
is  stated  upon  the  authority  of  the  department  of  agriculture,  that  an  ap- 
proximate division  of  the  humid  and  arid  portions  of  the  United  States 
places  them  at  the  ratio  of  about  60  to  40.  In  the  greater  part  of  the  vast 
arid  regions^  the  value  of  the  products  of  the  farm  exceed  the  value  of  the 
factory,  mine  and  mill.  The  cheap  and  abundant  food  supply  provided  by 
irrigated  acres  supports  a  large  population,  and  makes  possible  the  exis- 
tence of  large  industrial  enterprises  by  supplying  the  markets  on  the  one 
hand,  and  by  furnishing  a  market  for  other  products  on  the  other  hand. 
Throughout  the  entire  arid  regions,  irrigation  is  the  basis  of  all  civilized 
life. 

Experience  has  demonstrated  that  a  controlled  water  supply  is  supor- 
ior  to  rainfall  in  the  successful  sustenance  of  a  dense  population  from  the 
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fi'alta  of  Ihe  soil.  While  the  kingdoms  and  empires  of  antiquity  which  flour- 
ish, d  along  the  banks  of  the  Nile,  and  of  the  Tigris  and  Euphrates,  are 
dwarfed  in  s»ize  ii  territory  when  comimred  with  the  kingdoms  and  '»niP'.  •* 
uf  hiter  or  niorifm  times,  yet,  in  brilliancy  of  achievement,  conip'utnes-  f: 
national  life,  and  in  jx)litical  concentration,  they  have  never  been  equalleti 
by  the  more  diffuse  empires  of  modem  times.  The  wonderful  results  ob- 
tained by  the  irrigation  of  the  sands  of  the  Nile  and  the  lowlands  of  west- 
ern and  southern  Asia,  find  a  still  existing  example  in  the  teeming  popula- 
tion of  China  which  could  not  be  supported  if  dependence  were  placed  on 
the  rain  alone  to  nourish  the  necessary  crops.  So  much  for  the  importance 
of  the  subject. 

Systems  of  business  and  species  of  property  invariably  draw  to  and 
evolve  for  themselves  certain  customs  and  rules  for  the  operation  and  regu- 
lation of  the  one,  and  for  the  number  of  acquiring,  holding  and  disjHssing  of 
the  other.  By  long  usage  and  general  consent,  these  rules  and  customs 
crystalize  into  and  are  given  the  effect  of  law;  they  are  determined,  inter- 
preted, and  receive  the  sanction  of  courts;  and  finally,  they  are  strength- 
ened and  amplified,  or  modified  and  interdicted,  by  statute  law.  Such  cus- 
toms, and  statutes  in  aid  and  recognition  of  them,  under  our  system  of 
government,  must  never  be  to  the  disturbance  of  vested  rights  or  run  count- 
er to  any  constitutional  safe-guard. 

The  law  of  irrigation  in  the  United  States  had  its  inception  in  the  local 
customs  existing  in  that  section  acquired  by  cession  from  ^lexieo.  These 
customs  were  founded  upon  the  doctrine  of  prior  appropriation,  viz.,  that 
he  who  was  fir?«t  in  point  of  time  was  first  in  right.  This  was  the  rule 
under  the  law  of  Mexico,  where  flowing,  unappropriated  water  was  regardeii 
in  a  sense  as  public  property.  This  doctrine  of  prior  appropriation  arose 
at  a  time  when  government  and  law  were  not  yet  established,  when  there 
was  no  considerable  agricultural  population  and  there  were  no  riparian  own- 
ers, and  when  the  streams  were  put  to  no  use  except  for  mining  and  for 
some  desultory  farming.  When  the  cession  was  made  by  Mexico  to  the 
United  States  the  title  to  all  of  the  land  included  within  its  limits  passed 
to  the  government  and  it  was  treated  as  possessing  largely  the  character  of 
a  common.  The  United  States  for  a  long  time  confirmed  none  of  the  titles 
under  former  grants,  and  made  no  grants  to  its  citizens,  and  he  who  took 
possession  of  a  parcel  of  mining  ground  or  a  definite  quantity  of  water  was 
regarded  as  the  rightful  owner  while  he  retained  possession.  It  became  the 
settled  custom  that  the  right  to  a  definite  quantity  of  water  to  be  diverted 
from  the  lakes  and  fiowing  streams  could  be  acquired  by  prior  appropria- 
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tioD.  This  custom  was  extended  to  farming  and  other  beneficial  purposes; 
it  acquired  strength,  rights  were  gained  under  it,  and  investments  were 
made,  and  it  was  approved,  enforced,  and  molded  by  the  courts,  and  re- 
ceived the  sanction  of  local  legislation;  and  constituted  the  law  governing 
property  in  water  on  the  public  lands.  It  was  bom  of  necessity,  and  grew 
under  conditions,  natural  and  political,  favorable  to  its  continued  existence. 
When  congress  undertook  to  provide  for  the  granting  of  title,  it  was  found 
that  large  improvements  had  been  made  and  money  had  been  expended 
upon  the  faith  of  the  continuance  of  these  customs  and  conditions,  and 
therefore  provisions  was  made  for  the  confirmation  of  the  titles  which  had 
their  origin  under  the  custom  rule  of  the  settlers.  In  this  way  the  rule  of 
appropriation  became  established  throughout  the  Pacific  States,  and  ran  to 
all  of  the  mining  districts  of  the  country,  and  to  all  of  the  arid  and  semi- 
and  regions  of  the  west.  This  rule  is  now  confined  in  Washington,  Califor- 
nia, and  Oregon,  by  judicial  decisions,  to  the  public  lands,  and  the  common 
law  rule  obtains  as  to  water  on  private  lands;  while  in  all  of  the  other 
states  and  territories  in  the  arid  and  semi  arid  regions,  except  Nebraska 
and  east  of  the  97th  meridian  in  Kansas,  the  rule  of  prior  appropriation  is 
given  general  application  either  by  judicial  decision  or  by  legislative  enact- 
ment and  constitutional  provision. 

It  is  worthy  of  remark  that  congress  only  extended  the  right  of  appro- 
pi  iation  of  waters  upon  the  public  lands  to  those  localities  in  which  the 
right  to  ajiuopiiate  had  been  recognized  by  local  law  or  custom,  so  that 
at  first  the  fight  of  appropriation  was  made  to  depend  upon  proof  of  such 
custom.  That  fact  is  of  very  little  importance  at  the  present  because  the 
states  in  the  arid  and  semi -arid  districts,  including  our  own  state,  have 
<leclared  ci.l'cr  by  statute  or  constitution  that  the  right  to  the  use  of  *vaLoi' 
may  be  acTjUired  Yy  appropriation,  and  ;hat  <i*»  between  appropriations  th3 
fiist  in  time  is  the  first  in  right.  Such  in  outline  has  been  the  birth  and 
growth  and  such  in  substance  is  the  present  condition  of  the  law  touch- 
ing the  puestion  of  irrigation  throughout  the  irrigated  portions  of  the 
United  States.  A  consideration  of  the  particular  constitutions,  legislative 
acts,  and  rules  of  decisions  in  the  several  states  would  not  be  pertinent  to 
this  subject. 

It  will  be  seen  at  a  glance,  when  we  reflect  that  in  most  of  the  west- 
«ni  states  there  remain  large  bodies  of  public  lands  and  a  large  amount  of 
water  unappropriated,  and  that  the  great  works  for  the  purposes  of  irri- 
gation are  yet  to  be  inaugurated,  and  that  private-vested  interests  are 
every  day  becoming  greater  and  more  complex^  that  it  is  a  matter  of  high- 
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8te  importance  that  the  laws  of  the  general  government  and  state  legisla- 
tion should  be  in  complete  harmony  and  the  whole  system  of  irrigation 
and  the  modes  of  acquiring  water  rights  should  be  molded  into  a  hamion 
ious  whole  so  that  th^  act  of  one  should  not  conflict  with  but  rather  sup- 
plement the  act  of  the  other.  Up  to  the  present  time,  and  limiting  the 
statement  to  the  legislation  of  this  state,  there  is  no  conflict  or  lack  of 
harmony  between  federal  and  state  legislation.  So  faf  as  the  state  is  con- 
cerned our  statute  books  are  marked  by  a  lack  and  absence  of  legislation 
rather  than  by  an  efl'ort  to  adopt  a  definite  system.  The  system  of  irriga- 
tion in  this  state  is  regulated  by  the  decisions  of  the  courts  rather  than  by 
legislation.  The  general  government,  within  its  sphere,  has  given  more  in- 
telligent recognition  of  the  necessities  of  the  subject  than  the  state. 

The  federal  statutes  affecting  the  question  of  irrigation  are  few  in 
number,  and  were  intended  to  be  in  recognition  of  existing  conditions 
rather  than  constructive  in  character.  The  first  act  of  congress,  namely, 
the  act  of  July  2^.  1866,  was  to  the  effect  that  the  United  SUtes,  as  the 
primary  proprietor  of  public  lands  and  waters,  recognized  and  acknowledged 
the  rghts  to  the  use  of  water  which  had  become  vested  by  appropriation 
in  acordance  with  local  laws  and  custom. 

Again,  by  the  act  known  as  the  **Carey  Act/'  which  gave  to  each  state 
the  power  to  control  1,000,000  acres  of  land  during  its  reclamation,  has  re- 
sulted in  much  good  in  the  states  that  accepted  the  benefit  of  its  provis- 
ions. In  Wyoming  about  100,000  acres  and  in  Idaho  about  400.000  acre^ 
have  been  reclaimed  and  disposed  of  to  actual  settlers,  which  never  could 
have  been  acomplished  under  the  public  land  acts.  Our  state  passed  an  art 
accepting  the  conditions  of  the  "Cary  Act,"  but  for  some  reason  nothing 
was  ever  accomplished  under  it.  On  July  17,  1902,  congress  passed  an  ail 
familarly  known  as  the  ''Reclamation  Act,"  which  is  of  present  great  in- 
terest, and  which  will  be  noticed  again. 

The  act  of  congress  in  providing  for  and  establishing  forest  reserves  at 
the  sources  of  any  of  our  streams  and  rivers  will  result  in  the  highest  good 
in  the  future  preservation  of  the  water  supply. 

Aside  from  the  several  acts  mentioned,  nothing  else  of  interest  ha* 
ever  been  attempted  by  federal  legislation.  On  the  other  hand,  the  state, 
with  the  exception  of  the  recognition  of  the  doctrine  of  prior  appro- 
priation of  the  public  waters  on  public  lands,  has  done  nothing  of  any  riUl 
importance. 

Irrigation  has  been  carried  on  longer  and  more  extensively  in  the  ter- 
ritory embraced  in  the  counties  of  Yakima  and  Kittitas  than  in  any  other 
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section  of  the  state.  In  the  year  1873,  in  recognition  of  the  custom  prevail- 
ing in  Yakima  county,  (the  coimty  of  Kittitas  then  forming  a  part  of 
Yakima  county)  the  territorial  legislature  passed  an  act  which  provided 
.  in  effect  that  the  holder  of  title  or  possessory  right  to  any  agricultural 
lands  within  the  limits  of  that  county  should  be  entitled  to  the  use  and  en- 
joyment of  the  waters  of  the  streams  in  said  county  for  the  purposes  of 
irrigation  to  the  full  extent  of  the  soil  thereof,  and  that  in  all  controver- 
sies respecting  the  right  to  water  the  same  should  be  determined  by  the 
dates  of  appropriation  as  respectively  made  by  the  parties.  This  was  con- 
fidently believed  to  be  and  was  considered  by  the  lawyers  of  that  district 
to  be  a  recognition  of  the  existing  local  custom,  and  also  as  being  in  dero- 
gation of  the  common  law  rule  of  riparian  rights,  if  the  com- 
mon law  rule  was  or  ever  could  be  applicable  in  that  central  portion  of  the 
state.  In  Benton  vs.  Johncox,  17  Wash.,  277,  it  was  held  that  the  doctrine 
of  appropriation  applied  only  to  public  lands,  and  that  this  act  did  not  af- 
fect rights  which  had  attached  prior  to  its  passage .  and  that  the  law  of 
riparian  rights  always  existed  in  this  state  except  where  rights  by  appro- 
priation had  become  ^vested  before  title  passed  from  the  government. 

By  the  act  approved  March  4,  1890,  the  state  legislature  made  an  at- 
tempt to  provide  for  and  regulate  the  use  of  water  for  the  purposes  of  irri- 
gation. This  act  undertook  to  define  the  rights  to  the  use  of  water,  to 
provide  for  rights-of-way  for  ditches,  for  the  condenmation  of  riparian 
righu,  for  adjudication  of  priorities  of  rights,  and  for  the  regulation  of 
the  distribution  of  the  water  of  any  stream.  This  act  is  now  useless  legis- 
lative lumber.  The  great  majority  of  its  provisions  were  unconstitutional, 
and  otherwise  impossible  of  application  or  enforcement,  and,  by  common 
consent,  the  act  has  been  considered  inefficient,  inoperative,  and  inconstitu- 
tional  so  far  as  its  main  objects  were  concerned.  T^vo  of  its  provisions 
probably  are  operative;  namely,  the  first  section,  by  which  any  person  is 
declared  to  be  entitled  to  appropriate  from  any  of  the  natural  streams  or 
lakes  water  for  the  purposes  of  irrigation,  subject  to  all  prior  appropria- 
tions and  to  rights  existing  at  the  time  of  the  adoption  of  the  constitution; 
and  section  two,  which  provides  that  the  holder  of  title  or  of  the  posses- 
sory right  to  any  land  which  is  on  the  banks  of  any  natural  stream  shall 
be  entitled  to  the  use  of  the  water  of  any  such  stream  for  the  purposes  of 
irrigation  to  the  full  extent  of  the  soil  for  agricultural  purposes.  It  is 
diilicult  to  understand  the  purpose  and  intent  of  this  second  section  unless 
it  was  an  attempt  to  limit  the  common  law  rights  of  riparian  o\^'ners  t| 
the  use  of  sufficient  water  to  irrigate  their  lands,  and  permit  the  remain- 
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der  of  the  waters  of  said  stream  to  remain  open  and  subject  to  appropria- 
tion. So  far  as  I  know  no  case  has  ever  arisen  in  which  it  was  attempted 
to  set  up  tnis  bUtuto  either  in  enlargement  of  or  in  limitation  of  any  right. 

By  act  approved  March  9,  1891,  the  legislature  made  the  doctrine  of 
appropriation  applicable  in  this  state,  by  enacting  that  the  right  to  the  u>e 
of  water  in  any  lake,  pond  or  flowing  spring,  or  the  right  to  the 
use  of  water  flowing  in  any  river  or  stream,  for  irrigation,  mining,  or  manu- 
facturing purposes,  or  for  supplying  cities,  towns,  and  villages  with  water, 
might  be  acquired  by  appropriation,  and  as  between  appropriations  the  first 
in  time  was  to  be  the  first  in^ right.  Since  the  passage  of  that  act  there 
has  been  no  uncertainty  as  to  the  rule  of  appropriation  as  to  water  on  pub- 
lic lands,  and  subsequent  to  the  passage  of  that  act  our  supreme  court  in 
Isaacs  vs.  Barber,  10  Wash.,  124,  held  that  the  right  of  prior  appropriation 
existed  as  a  part  of  the  laws  and  customs  of  that  portion  if  the  state  lying 
east  of  the  Cascade  mountains,  and  that  such  custom  was  so  universal  that 
the  courts  must  take  judicial  notice  thereof.  That  act  of  1891  could  not 
prevent  the  attaching  of  common  law  riparian  rights,  even  under  a  grant 
taken  since  its  passage,  for  the  reason  that  it  only  imdertakes  to  provide 
for  the  vesting  of  title  in  the  use  of  water  by  appropriation  and  does  not 
change  the  law  of  property  in  riparian  rights. 

The  three  acts  of  this  state  above  mentioned  are  all  that  affect  the 
question  of  title  or  right  to  the  use  of  waters  in  this  state. 

There  is  nothing  in  any  of  them  that  is  out  of  harmony  with  the  fed- 
eral statutes,  but  the  rule  of  judicial  decision  in  this  state  makes  it  im- 
possible for  the  state  to  fully  realize  upon  and  accept  the  benefits  con- 
ferred by  national  grace.  A^Tien  the  federal  government  by  the  act  of  18G6 
provided  that  all  sales  should  be  subject  to  the  existing  rights  of  appropria- 
tors,  there  was  an  implied  recognition  of  the  rule  of  riparian  ownership  as 
being  in  force,  and  when  once  the  title  of  a  riparian  owner  attached  it  could 
not  afterwards  be  destroyed  by  legislation.  The  only  way  in  which  this 
reasoning  can  be  avoided  is  by  holding  that  the  common  law  rule  was  not 
in  force,  and  never  had  ^fi  existence  in  the  state  or  temtory.  Such  a  rule 
of  decision  was  adopted  in  some  of  the  states;  and,  in  others,  by  early 
legislative  act  or  constitutional  provision,  it  was  provided  that  the  rule 
of  prior  appropriation  and  not  that  of  riparian  rights  should  apply.  As  a 
matter  of  just  and  enlightened  public  policy  the  doctrine  of  prior  appropri- 
ation should  apply  in  all  of  the  arid  regions  of  the  west,  and  the  insigni- 
ficant benefits  arising  to  a  few  riparian  owners  ought  not  to  stand  in  the 
way  of  the  conimaiuling  and  paramount  interests  of  the  public  as  a  "whole. 
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As  the  law  now  stands  in  this  state,  it  is  the  same  as  at  the  common  law, 
except  as  to  appropriations  which  have  become  vested  prior  to  the  govern- 
ment parting  with  its  title  to  the  riparian  lands.  Under  the  rule  of  de- 
cision in  this  state,  it  is  absolutely  impossible  to  chanf^e  the  existing  or- 
der of  things  either  by  constitutional  amendment  or  by  legislative  act,  so 
far  At*  it  affects  riparian  rights  already  acquired.  The  law  should  never  be 
impotent  to  further  the  advancement  of  civilization  and  to  foster  and  pro- 
tect all  needed  plans  for  improvement,  when  it  can  do  so  without  injury  to 
individual  rights  or  the  destruction  of  fundamental  principles.  To  place 
our  state  upon  a  plane  where  it  can  receive  the  gifts  proposed  by  the  gen- 
eral government,  and  where  it  can  realize  to  the  fullest  extent  the  wonder- 
ful riches  of  its  soil  and  water,  prompt  and  efficient  legislation  is  necessary. 
In  my  judgment  the  legislature  should  promptly  and  unequivocally  declare 
that  all  unappropriated  water  of  the  state  belongs  to  the  public  and  shall 
be  subject  to  appropriation  for  irrigation  and  other  beneHcial  uses,  and  that 
all  titles  subsequently  acquired  from  the  government  shall  be  held  and 
taken  subject  to  that  rule.  In  addition  to  such  legislation,  an  act  should  t»^ 
passed  providing  for  the  condemnation  of  existing  rights.  It  is  undoubted 
that  the  reclamation  of  desert  tracts  is  a  public  purpose  for  which  the 
pow^er  of  eminent  domain  may  be  exercised,  and  an  act  providing  an  effi- 
cient and  legal  method  of  condemnation  is  all  that  will  be  necessary  to. 
wipe  out  gradually  the  interests  of  riparian  owners,  as  from  time  to  time 
such  interests  stand  in  the  way  of  large  and  needed  enterprises.  The 
pecessity  for  some  such  legislation  as  this  is  made  apparent  in  the  situa- 
tion which  now  confronts  the  people  of  this  state. 

By  act  of  congress,  approved  July  17,  1902,  familiarly  known  as  the 
"Reclamation  Act,"  provision  was  made  to  give  government  aid  to  the  re- 
claiming of  arid  lands  in  sixteen  states  and  territories,  including  Washing- 
ton. The  salient  features  of  this  act  are  as  follows:  All  moneys  collected 
from  the  sale  of  public  lands,  in  excess  of  fees  and  commissions,  and  live 
per  cent  appropriated  for  educational  purposes,  are  set  aside  as  a  fund  to 
be  known  as  the  "Reclamation  Fund,"  and  are  to  he  used  in  the  examina- 
tion and  survey  for  and  construction  of  irrigation  works  for  the  reclama- 
tion of  arid  lands;  the  secretary  of  the  interior  shall  determine  what  irri- 
gation projects  are  feasible  and  practicable,  shall  direct  the  construction  of 
the  works,  shall  withdraw  from  public  entry  lands  required  for  such  works, 
and  then  permit  them  to  be  entered  only  under  homestead  law  in  tracts  of 
not  less  than  40  acres,  or  more  than  160  acres,  and  shall  provide  for  the 
control  and  distribution  of  the  water  used  through  such  sysvem  of  works; 
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and  the  major  portion  of  the  funds  realized  from  the  sale  of  lands  within 
such  state,  except  that  the  secretary  may  when  he  deems  it  advisable  tem- 
porarily use  such  portion  of  the  fimds  in  any  other  Btate,  the  excess  to  be 
rcHtored  as  soon  as  practicable.  In  September,  1903,  the  fund  collected 
from  sale  of  lands  in  this  state  amounted  to  about  $2,000,000,  and  according 
to  the  rate  of  sale  should  now  contain  about  $3,000,000.  It  is  not  difficult 
to  conceive  of  the  large  scale  upon  which  irrigation  projects  can  be  con- 
ducted with  such  princely  revenues  at  hand. 

But,  before  the  government  will  inaugurate  its  great  plans,  and  before 
it  can  make  use  of  these  funds,  the  status  of  the  state  laM's  must  be  such 
that  the  provisions  of  this  act  will  be  in  confonnity  with  them.  Section  8 
of  the  act  provides  that  nothing  in  that  act  shall  affect  or  in  any  manner 
interfere  with  such  laws.  The  question  at  once  arose,  is  the  body  of  our 
state  law  in  such  a  condition  that  the  govemment  may  procee<l  to  expend 
the  funds  credited  to  this  state?  Manifestly,  the  government  will  not  pro- 
ceed until  it  can  control  the  water  which  is  to  supply  the  works,  and  that 
control  can  only  be  obtained  through  state  legislation.  If  no  Held  can  be 
found  in  this  state,  the  secretary  can  use  the  funds  in  some  other  state, 
and  they  will  be  lost  to  us  indefinitely.  To  the  end  that  the  state  might 
act  intelligently,  the  governor  has  appointed  a  commission  to  study  the 
•conditions,  and  report  and  advise  as  to  the  necessary  legislation.  The 
eminent  gentlemen  comprising  that  commission  are  now  engaged  in  their 
work,  but  have  not  progressed  to  the  ix)int  of  any  report.  A  hasty  exami- 
nation of  the  matter  will  convince  any  one  that  liberal  and  comprehensive 
action  is  necessary. 

As  private  rights  by  riparian  ownership  and  appropriations  have  at- 
tached to  all  the  considerable  sources  of  water  supply,  provision  must  be 
made  for  the  condemnation  of  the  one,  and  supplying  the  appropriations  of 
the  other,  and  in  doing  this  many  complex  and  perplexing  conditions  will 
be  encoimteied.  Further,  provisions  should  be  made  enabling  the  govern- 
ment to  ac()uire  lands  lying  along  and  under  the  streams  and  lakes,  wheth- 
er private  or  state  land,  to  be  used  for  reservoirs  and  other  works,  and 
methods  should  be  provided  for  the  organization  of  districts  or  associations 
for  the  purpose  of  economically  distributing  the  water  conveyed  and  hHd 
by  the  government  works.  And  finally,  it  should  be  enacted  that  the  water 
acquired  under  this  act  should  be  appurtenant  to  the  land  irrigated,  and 
that  "beneficial  use  shall  be  the  basis,  the  measure,  and  the  limit  of  the 
right,**  as  stipulated  by  the  act  itself. 

There  is   one   more  subject,   that   of  stoni^^e  of  water,  which  may  be 
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properly  noted  here.  In  the  early  settlements  of  the  country  the  water 
supply  was  fairly  abundant,  and  private  effort  and  small  capital  were  suf- 
ficient to  meet  all  demands.  By  these  means  all  the  waters  of  small 
streams  were  taken  and  all  small  projects  carried  out,  and  no  thought  of 
failure  of  supply  or  artificial  storage  was  ever  indulged.  Those  were  days 
of  small  things;  but  now  large  capital  or  national  aid  is  necessary  to 
further  extend  the  irrigated  area.  A  tub  was  large  enough  for  Diogenes, 
but  a  world  was  too  little  for  Alexander.  In  the  times  of  modest  require- 
ments there  was  no  clashing,  but  in  these  days  of  ambitious  designs  and 
plans  to  subdue  to  cultivation  great  expanses  of  country,  there  must  be 
public  control  and  regulation.  The  great  factor  in  the  irrigation  of  the  fu- 
ture will  be  the  storage  supply.  Where  the  water  is  empounded  in  artific- 
ial works  in  aid  of  some  single  enterprise  the  problem  is  not  difficult;  but 
where  use  is  made  of  natural  depressions,  streams,  and  lakes,  the  conditions 
differ.  A  river  takes  its  source  in  a  lake  or  system  of  lakes.  A  half  a 
hundred  canals  divert  water  from  this  river,  some  of  them  having  their  ap- 
propriations based  upon  the  naural  flow,  and  others  obtaining  their  supply 
from  stored  water  in  the  lake  or  lakes,  and  the  river  being  used  to  conduct 
this  stored  water  down  to  the  canals.  The  problem  is  for  each  person  to 
get  the  water  to  which  he  is  entitled  down  to  his  canal.  The  further  prob- 
lem is  to  regulate  the  right  of  storing  water,  and  to  fix  some  method  for 
acquiring,  holding  and  using  reservoir  rights.  There  can  be  but  one  solu- 
tion to  -the  questtion,  and  that  is  to  place  the  matter  under  state  control 
and  regulation.  The  use  of  water  is  a  public  use  both  because  of  and  with- 
out the  constitutional  declaration,  and  the  state  should  exercise  its  power 
to  regulate  the  distribution  of  the  waters  of  the  state,  so  that  an  orderly 
method  may  be  provided  in  place  of  the  present  scramble  to  obtain  un- 
licensed rights. 

By  the  use  of  water  the  sterile  plains  and  sandy  deserts  of  the  arid 
states  are  converted  into  fertile  gardens  of  Mesopotamian  richness,  ca- 
pable of  supporting  a  teeming  population.  By  these  means  these  states  are 
advanced  to  the  forefront  of  wealth  and  importance  in  the  union,  the  na- 
tional prosperity  and  greatness  are  enhanced,  and  a  multitude  of  homes 
furnished  to  the  home  loving  citizens  of  the  nation.  This  destiny  can  be 
advanced  and  promoted  by  our  national  and  state  legislatures  directing 
their  efforts  to  the  creation  of  a  system  of  laws  suited  to  the  needs  of  the 
conditions,  and  leaving  the  situation  imhampered  by  law  of  property  which 
can  never  be  made  beneficially  applicable  to  those  sections  of  our  country. 

CARROLL  B.  GRAVES. 
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IN  MEMORY  OF  C.  V.  WARNER. 

(Extract  from  Eulogy  Delivered  by  Austin  Mires.) 

Clyde  V.  Warner  was  born  at  Leon,  Decatur  County,  Iowa,  February 
^,  1866.  His  father  was  Joseph  S.  Warner,  a  lawyer  by  profession,  who  died 
in  active  practice,  when  the  subject  of  this  biography  was  17  years  old- 
Mr.  Warner  spent  the  years  of  his  youth  in  the  home  of  his  birth,  and 
was  educated  there  in  the  common  schools  and  at  Ames  College.  He  grad- 
uated from  the  law  department  of  the  University  of  the  State  of  Iowa 
in  1888  and  was  soon  thereafter  admitted  to  the  bar  of  his  native  state. 
He  moved  to  Ellensburg,  Kittitas  County,  Washington,  in  the  summer  of 
1889  and  there  commenced  the  practice  of  his  chosen  profession. 

He  came  to  Ellensburg  a  young  man,  without  experience,  without 
training  and  without  acquaintance,  but  full  of  hope  and  self-reliance.  At 
the  time  o^  his  death  he  was  only  38  years  of  age,  but  he  had  already 
won  position  in  the  front  rank  at  the  bar. 

He  was  a  Democrat  in  politics,  in  which  party  he  exercised  a  strong 
influence.  He  was  elected  Prosecuting  Attorney  for  Kittitas  County  in 
1900,  and  re-elected  by  an  increased  majority  in  1902.  He  had  filled  the 
respective  offices  of  school  director  and  city  coimcilman  several  terms  and 
was  president  of  the  Board  of  Trustees  of  the  State  Normal  School  at 
Ellensburg,  at  the  time  of  his  death. 

He  possessed  an  unusual  faculty  for  making  acquaintances  and 
friends.  He  never  harbored  resentment  for  a  wrong,  was  void  of  envy  and 
none  ever  knew  him  well  who  were  not  his  friends. 

He  became  a  member  of  the  Washington  State  Bar  Association  at  its 
annual  meeting,  held  at  Seattle  in  the  year  1897,  and  from  that  time 
took  a  deep  and  active  interest  in   its   work. 

On  Saturday  evening,  February  20,  1904,  at  the  close  of  a  busy  week, 
and  when  the  day's  work  was  done,  Clyde  V.  Warner  was  taken  sick  and 
retired  to  his  bed,  from  Avhence  he  never  arose.  He  underwent  an  0|)era- 
tion  for  appendicitis  on  February  23.  He  suffered  imtil  the  eleventh  day 
of  March,  1904,  when  at  the  hour  of  6:35  p.  m.  he  died.  And  thus  at  the 
age  of  38  years,  in  the  noon- tide  of  a  busy  and  useful  life  he  was  stricken 
down. 

He  pandered  not  to  service,  form  or  creed  of  church,  but  of  all  men 
[  ever  knew  he  was  the  chief  Samaritan..  Could  he  have  known  the 
hearts  of  those  he  left  behind,  could  he  have  seen  the  flood  of  tears  by 
little  children  shed  for  him,  'twould  have  lent  a  glory  to  his  passing  soul 
sublimer  far  than  any  crown  that  ever  graced  a  king. 

He  lived  an  honest,  brave  and  manly  life.     He  died  as  he  had  lived. 

Warner — kind  and   loyal  friend,  vail  and  farewell. 
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IN  MEMORY  OF  JOHN  J.  M'GILVRA. 

(Extracts  from  Memorial  Address  Delivered  by  Joseph  Shippen,  Esq.) 

John  J.  McGilvra  departed  this  life  in  Seattle,  at  his  home  on  the  shore 
of  lake  Washington,  on  the  10th  day  of  December,  1903.  His  father, 
John  McGilvra,  of  Highland  Scotch  ancestry,  was  married  to  Mary  Grant, 
resided  in  Livingston  County,  N.  Y.,  where  their  son,  John  J.,  was  born 
July  11,  1827.  The  family  removed  in  1838  to  Elgin,  111.,  where  the  lad 
continued  his  education  in  the  public  schools,  and  thereafter  studied  law. 
At  the  age  of  26  he  was  admitted  to  the  bar  in  Chicago,  where  he  en- 
gaged in  an  active  practice  of  his  profession.  President  Lincoln  appointed  him 
United  States  attorney  for  the  territory  of  Washington  in  June,  1861.  For  four 
years  next  thereafter,  he  filled  his  responsible  position  with  rigoral  faith- 
fulness and  honor,  achieving  meanwhile  a  reputation  that  drew  to  him  a 
large  clientage  and  extensive  practice.  Although  the  population  of  the 
territory  at  the  time  of  his  arrival  was  but  12,000,  it  grew  rapidly,  and 
the  duties  of  his  office  called  him  to  extensive  travel,  with  no  small 
discomfort,  and  even  hardship.  Thus,  he  was  brought  into  contact  and 
acquaintance  with  all  the  active  business  men,  and  in  conflict  with  the 
ablest  men  at  the  bar  of  those  early  days.  Thereby  was  given  him  much 
severe  training  of  memory  and  reasoning  powers  as  developed  in  the 
young  advocate  the  resourceful  and  positive  character  devoted  to  the 
maintenance  of  law  and  order,  that  distinguished  him  through  life. 

From  Olympia,  Mr.  McGilvra  removed  first  to  Walla  Walla;  thence 
to  Vancouver,  and  finally,  in  1864,  to  Seattle,  which  remained  his  per- 
manent abode. 

Aside  from  his  United  States  attorneyship,  the  only  public  office^ 
he  ever  held  were  membership  in  the  territorial  legislature  of  1866-7,  and 
for  one  year  the  attorneyship  for  Seattle.  In  1876  he  was  sent  as  sole 
committeeman  to  the  national  capitol  to  secure  the  restoration  to  the 
public  domain  of  lands  claimed  for  a  branch  railroad  unbuilt — in  which 
mission  he  was  successful. 

Mr.  Mc(iilvra  was  married  in  Chicago  in  1855  to  Miss  Elizabeth  M. 
Hills,  who  survives  him  as  his  widow;  and  he  leaves  a  family  of  three 
adult  children  to  mourn  his  loss. 

At  the  time  of  his  death  the  citizens  of  Seattle  and  the  organizations 
with  which  he  was  connected,  gave  public  expression  to  the  high  esteem 
in  which  he  was  held.  The  resolutions  adopted  and  addresses  made  upon 
his  life  and  character  have  been  preser\'ed  in  a  memorial  volume  that  will 
be  prized  not  only  by  his  family  but  by  the  pioneers  and  his  associates  at 
the  bar.  The  public  hope  has  been  expressed  that  a  monumental  statue 
may  be  erected  in  Seattle  to  perpetuate  the  memory  of  so  able,  high-minded 
and  useful  a  lawyer  and  citizen. 
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IN  MEMORY  OF   FRED  RICE  ROWELL. 

(Extracts  from  Address  Delivered  by  Richard  Saxe  Jones.) 

Fred  Rice  Rowell  was  bom  on  the  29th  day  of  December,  1866,  at 
South  Thomaston,  Knox  county,  Maine.  His  great  grandfather,  William 
Rowell,  removed  to  Thomaston,  Maine,  after  the  Revolutionary  war,  hav- 
ing participated  in  the  battle  of  Bimker  Hill  and  in  other  engagements  in 
the  cause  of  liberty.  Fred  Rice  Rowell  obtained  his  early  education  in  the 
public  schools.  Later  he  graduated  from  Colby  College,  Maine,  in  the 
class  of  1881,  and  then  read  law  in  the  office  of  Hon.  A.  P.  Gould  in 
Thomaston.  For  five  years  he  practiced  law  in  the  state  of  Maine  and 
then  in  May,  1888,  removed  to  Seattle,  Washington,  where  he  died  on 
the  27th  day  of  April,  1904. 

He  was  an  earnest  and  sincere  Christian  and  one  of  the  vestry  of 
St.  Mark's  Episcopal  church  in  Seattle,  being  a  member  of  the  Supreme 
Council  of  the  Brotherhood  of  St.  Andrew. 

He  was  married  on  the  16th  day  of  January,  1884,  to  Mary  Florence 
Stetson,  a  native  of  South  Thomaston,  Maine,  who  survives  him. 

From  the  very  first  day  of  his  arrival  in  Seattle  he  began  to  take 
a  leading  place  in  the  city's  activities.  He  was  a  able  lawyer  and  soon 
ranked  among  the  best  and  most  conservative  men  at  the  bar  of  King 
County.  He  will  always  be  remembered  as  the  conservative  lawyer.  Fear- 
less as  he  was,  yet  he  never  attacked  until  he  was  thoroughly  prepared 
and  when  he  was  upon  the  defensive  his  opponent  knew  that  every  case 
had  been  studied  and  that  every  argument  had  been  fully  weighed. 

He  was  a  man  of  broad  general  information  and  of  scholarly  attain- 
ments.    His   courtesy   was   unfailing;    his   integrity   above   question. 

The  young  man  from  the  East  seeking  a  Western  location,  who  drifted 
into  the  office  of  Fred  Rice  Rowell,  always  came  away  filled  with  hope 
and  with  the  thought  that  at  least  one  member  of  the  bar  of  King  County 
would  always  keep  his  interests  before  him. 

Perhaps  no  member  of  the  bar  in  the  city  of  Seattle  was  so  thoroughly 
beloved;  not  because  he  was  one  who  went  about  seeking  friends,  nor  by 
any  subserviency  gained  that  rew^ard,  but  solely  because  of  his  absolute 
integrity  and  continuous  courtesy.  Conservatism,  integrity  and  courtesy 
combined  to  produce  absolute  confidence,  sincere  respect  and  faithful 
friendship. 

The  home  life  of  Fred  Rice  Rowell  was  singularly  beautiful,  and  he 
had  just  completed,  but  not  occupied,  one  of  the  handsome  homes  of  the 
city  of  Seattle. 

Fortunate  in  financial  matters  he  was  able  to  do  much  for  the  good  of 
others  and  was  always   willing. 

The  Bar  Association  of  King  County  feels  that  it  lost  one  of  its  most 
valuable  meml)ers  when  Fred  Rice  Rowell  passed  to  the  Great  Beyond. 
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PAPERS    READ. 


Year.  Writer.  Subject. 

1894 John  Arthur President's  Addresa — ^'Lawyers  in  Their 

Relations  With  the  State." 

.R.  A.  Ballinger "Our  Community  Property  Laws." 

.Frank  H.  Grave  *   "Non-Partisan    Selection    of    the   Judici- 
ary." 

.Thomas  Cart-oil "Policy    of    Redemption    Laws." 

.John   W.    Pratt "(lovernment  of  Cities." 

.Charles    S.    Fogfr "Bv'ils  of  the  Promiscuous  .appointment 

of   Receivers." 

.James  B.  Reavi^ "Our  Exemption  Laws." 

. Frank  T.  Post   'The  Material  Man's  l-»ien." 

.Orange  Jacobs    "Reminiscences  of  the  Bench  and  Bar  of 

Washington." 

1895 George  M.    Forster President's    Address. 

.(ieorge  Turner      "Practice  and  I*rocedure  in  the  State  of 

Washington." 

.Charles  0.  Bates "Juries  and  Jury  Trials." 

.David   E.   Baily "Stare  Decisis." 

.C.  H.  Hanford "Jurisdiction  of  American  Courts,  State 

and  Federal." 

.John  J.  McGilvra "The    Pioneer    Judges    and    I^w^yerg    of 

Washington." 
1896 Charles   S.    Fogg President's  Address — "The  Law  and  Law- 
yer in  History." 

.T.  N.  Allen  "Judicial  Legislation." 

.  N.  T.  Caton "Pioneer  Judges  and  lawyers." 

.  Emmett   N.   Parker "Probate  Law  and  Practice  in  Washing- 
ton." 

.George  Donworth    "Corporations." 

.R.  S.  Holt "Contributory    Negligence." 

.James    Z.    Moore "Landlord   and    Tenant." 

.Alfred   Battle "Record  Notice  and  Curative  Acts." 

"     W.  T.  Dovell "Bench   and   Bar." 

1897 Harold    Preston President's  Address. 

"    E.  B.  Learning "Philosophy  of  the  Law." 

"    W.  H.  Pritchard "The  Policy  and  Practical  effect  of  Usu- 
ry Laws." 
"    Ben    Sheeks "Some  Judicial   Opinions— A   Study." 
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174  PAPEKS   READ. 


Year.  Writer.  Subject. 

1897 Austin    Mires Irrigation    and    Water    Rights    in    the 

State  of  Washington." 

.John   P.    Hoyt lleminiscences    of   the    Bench    and    Bar 

of    Washington 

1898. ..  .George   Turner Resident's  Address. 

.W.   C.   Sharpstein Annexation    of    Foreign    Territory;    Its 

Constitutionality   and  Expediency." 

.F.   H.   Brownell "Mining  LaM's  in  Washington." 

.James    Wickersham ;*The    Constitution    of    China — A    Study 

in  Primitive   I^w." 
.Henry  M.  Hoyt The    Legal    Effects    of    Mortgages    and 

Pledge.4  of  Rents  and  Profits  of  Real 

Estate." 

.Frederick    Bausman "Public  Policy  as  an  Element  of  Judicial 

Construction." 
1809 Tlieodore  L.   Stiles President's     Address — "Jjcgislative      En- 
croachments  Upon   Private   Right." 
.James    G.    McCIinton . . . . " Kef orm   in  Crimnal  Procedure." 

.Byron  **j.iilett "Fourteenth    Amendment   to   the   United 

States   Constitution." 

.(;eorgc  H.    Walker "What     Shall     Be      Done      About      the 

Trusts  ?" 

.E.  F.  Blaine "Decennial  of  Our  State  Constitution." 

.Samuel  R.  Stern "The  Law  and  the  Laborer." 

1900. . .  .(ieorge    Donworth Pre.'9(ident*s    Addi*e>s — **The    Passing    of 

Precedent." 
.Will  H.  Thompson "The      Status    of    Our    Newly- Acquired 

Territory." 

.Herbert    S.    Griggs "Admiralty  Practice." 

.Charles    E.   Shepard "Limitations  on  Municipal  Indebtedness." 

.C.  W.  Hodgdon "(government    Ownership    of    Railroads." 

.J.    B.    Davidson '. . .  ."Needed  Reforms   in   the  Ijiws  of  Mar- 

ria^ixe   and  Divorce." 

.Thomas  B.  Hardin "ilow  Should  ignited  States  Senators  Be 

Elected?" 
1901 ...  .Samuel    R.    Stern President's  Address. 

.A.  G.  Kellam "The  Trust  Fund  Theory  of  Corporation 

Assets." 
.T.  0.  Abbott "Advantages  of  the  Ton^ens  System  of 

Conveyancing." 
.E.  G.  Kreider **Iwaw  Reporting." 

.Jotjefph    Shippen "The  Insular  Questions  and  their  Solu- 
tion   by    the    Supreme    Court    of    the 
United  States." 
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Year.  Writer.  Subject. 

1902 Austin    Miren President's   Address. 

.Edward  Whitson "The  Course  of  Legislation  in  Washing- 
ton." 

.Will   G.   Graves "Stabilitv  of  Lecral   Principles— A  Thing 

of  the   Past." 
.Arthur    Remington 'Railway    and    Transportation    Commis- 
sions." 

.C.    H.    Hanford "'Conflicting    Decisions    of    Federal    and 

State  Courts." 

.Orange    Jacobs -  Reminiscences  of  Bench  and  Bar." 

.Kdward  Pniyn Poem — **A    Day    in    Court." 

1903 R.    G.    Hudson President's   Address— "Trusts." 

.F.  D.  Nash "Street    Assessments." 

.X.  T.   Caton "Some    Pioneer    -ludgcs    and    Jjiwyers    I 

Have  Known." 

.1^.  Frank  Brown "The  I'se  and  Abuso  of  the  Labor  Un- 
ion." 

.Thomas  Burke "The  Life  and  Character  of  John  B.  Al- 
len." I 

.John  T.  Condon "A  Tlieory  of  Legal  Obligation." 

.James  B.  Reavis "Taxation   of    Franchises." 

1004 W.  (i.  Peters President's    Address. 

.Can-ol    B.    Graves "The  Desirability  of  Harmonizing  State 

and   Federal   Statutes  on   Irrigation." 

.  E.  C.  Macdonald "Relief     for     Our     State     and     Federal 

Courts." 

.Alfre<l   Battle For   Affirmative   nf     "Shoidd    the   State 

Permit   Corpora  turns  to  Own  and  \'ote 
Stock    in    Other    C<u*porations?" 

.Theo.    L.    Stiled For     Neuative     of— "Should     the     State 

Permit  Corporations  \o  Own  and  Vote 
Stock    in    Other    Corporations?" 
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ADDRES8ES— See  APPENDIX. 

Will   H.  TlioiiipHon 2ft 

ADDURSS  OF  WEU:OME 17 

KesponHe    19 

ALBERTSOX.  R.  B.— On  committee   to  Heleet  deleprates 83 

AMERICAN  BAR  ASS(X'IAT10N— l^elegiUes  to 3,  112 

BATTLE,  ALER*:D— Paper  by,  see  APPENDIX. 

On  committee   to  HUggest   time  of  meeting 23 

BKLLlNCiJlAM.  Invitation  from    110 

BLACK,  A.  L. — Elected  delegate  to  I'niversal  Congress  of  lawyers. ..  .112 

Third   vice  president    Ill 

BRONSON,  IRA— On  committee  of  publication  of  Federal  Court  Rules 33 

BU(  )\VNELL,  F.  H.— Elected  first  vice  president 109 

Ct)MMERCIAL  I^W— Report  of  committee  on 74 

(X)MMITTEE  RE}H>RTS— (See  Reports). 

COMMl'ITEES— Ust   of    3-0 

To   suggest   time  of  annual   meeting 23 

On  publication  of   Federal  Court   Rule?* 33 

To   select  delegates  American  Bar  Association 82 

CORPORATIONS,  Control  of  Stock  bv— A  discussion. 

Affirmative— Alfred   Battle.      See    APP^LNDIX. 
Negative— llieo.  L.  Stiles.    See  APPENDIX. 
COl'RTS.  Relief  for— Paper  by  E.  C.  Macdonald.    See  APPENDIX. 

Ihiblication  of  Rules  of   Federal 33,  83 

Federal   Districts — A   discussion 77,  81 

Committee    on 81 

Supreme,   Rules  of 36,   58 

DELE(;AT»^  TO  AMERICAN  BAR  ASSOCIATION  AND  I'NIVERSAL 

CONliRESS  OF  LAWYERS  AND  JURISTS 3 

Committee   to   select 82 

Re]>ort    of   committee    112 

de  STEKU'ER,  GEO.  E.— On  committee  to  select  delegates 83 

ELUT'IONS— Of    officers 108 

Separate    for  Judges 30 

C^ommittee    to    secure 70 

EXCEPTIONS— How  to  Be  Taken 36 

EXECUTIVE  COMMITTEE— Report    of 20 

FEDERL  COURTS— Rules  to  l)e  printed 29-35 

Districts,  committee  to  ancertain  sentiment  on 80 

(JRAND    JURY— Re|)ort     Favoring 36 

Discussion    on 45-53 

CRAVES,  CARROLL  B.— Paper  by.    See  APPENDIX. 

Elected  delegate  to  American   Bar  Association 1 12 1 

To  Universal  Congress  of   Ijiwyers 112 

IIANFORD.  C.  H. — Remarks  on  publication  of  Court   Rules 29 

HOLT,   R.   S.— Elected   fourth  vice  president HI 

Hudson,   R.  (J.— On  committee  on   Federal   Courts 80 

To   suggest    time   of   meeting 23,88 
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HUGHES,  E.  C. — On  comnriittee  to  secure  Beparate  election  of  judges 80 

INSTRUCTION  TO  JURIES. 

Committee    recomendation    on 36 

IMscussion    53-58 

IRRIGATION— Paper  by  Carroll  B.  (graves.    See  APPENDIX. 

.1 ACOBS,  ORANCiE— Address  of  welcome 17 

.lOXES,  RICHARD  SAXE— Address  on  Fred  Rice  Rowell.  See  APPENDIX. 

•iriXiES — Separate  election  of 30,  40,  4.1 

Committee  to  secure  113 

Jl'DlCIAL  ADMINISTRATION  AND  REMEDIAL  PROCEDURE. 
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PROCEEDINGS 


OP  THE 


Washington  State  Bar  Association 


SEVENTEENTH  ANNUAL  SESSION 


Held  at  the  Qty  of  Spokane  Jtily  6th,  7th  and  8th»  (905. 


OLYMPIA,  WASH. 

BLANKENSHIP-SATTERLEE  CO, 

1905 
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JUL  14  1936 


The  Eighteenth  Annual  Session 
of  the 

Washing^ton  State  Bar  Association 

will  l>e  held  in  the 
City  of  Everett  July  lath,  and  13th  14th,  1906. 


The  program  has  beeu  arranged  as  follows: 

President's  Address F.  H.  Brownell,  Everett 

The  Court's  Work Hon.  Frank  H.  Rudkin,  Oiympia 

Some'Questions  of  Real  Estate  L«aw 

Mr.  Geo.  E.  Wright,  Seattle 

The  Evolution  of  Legislative  Methods 

Mr.  Henry  McLean,  Mount  Vernon 

Some  Questions  of  Maritime  L«aw 

Hon.  James  M.  Ashton,  Tacoma 

Master  and  Servant Hon.  J.  B.  Bridges,  Aberdeen 

The  Early  Bar  of  Washington 

Hon.  R.  F.  Sturdevant,  Da3rton 

Several  Important  Committee  Reports  (See  reference  this  report) 


The  Everett  Bar  desires  to  add  some  interesting  social  features  to  the 
program,  full  particulars  of  which  will  be  sent  to  members  later. 
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OFFICERS 


President 

First  Vice  President 

Second  Vice  President 

Third  Vice  President 

Foarth  Vice  President 

Secretary 

Treasarer 


Francis  H.  Brownbll,  Everett 
E.  C.  Hughes,  Seattle 
R.  S.  Holt.  Tacoma 
A.  G.  AvBRY,  Spokane 
C.  C.  GosE,  Walla  Walla 
C.  Will  Shaffer,  Olympia 
N.  S.  Porter,  Olympia 


DELEGATES  TO  AMERICAN  BAR  ASSOCIATION. 


C.  H.  Hamford 
Charles  £.  Shepard 
MiLO  A.  Root 


Seattle 
Seattle 
Seattle 


STANDING  COMMITTEES 


jurisprudence 

ANE 

LAW 

REFORM 

T.  D.  Rockwell 
J.  H.  Easterday 
J.  E.  Frost 
Carroll  B.  Graves    . 
R.  A.  Ballinger 

Spokane 

Tacoma 

Ellensburg 

Seattle 

Seattle 

JUDICIAL 

ADMINISTRATION 

AN 

D    REMEDIAL   PR 

OCEDURE 

W.  G.  Graves 
Frank  T.  Post 
H.  A.  P.  Myers 
Henry  McLean 
C.  S.  Reinhart 

Spokane 
Spokane 
Davenport 
Mt.  Vernon 
Olympia 
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STANDING  COMMITTEES 


LBGAL  BDUCATION  AND  ADMISSIOD  TO  THB  BAR 


John  T.  Condon 

Seattle 

L.  Frank  Brown 

Seattle 

F.  M.  Dewart 

Spokane 

P.  M.  Troy 

Olympia 

J.  L.  Sharpstein 

Walla  Walla 

UNIFORMITY    OF   STATB   LAWS 

C.  H.  Hanford 

Seattle 

Cbas.  E.  Shepard 

Seattle 

W.  R.  Smith 

Seattle 

J.  E.  Horan 

Everett 

R.  L.  McCrosky 

Colfax 

F.  Campbell 

COMMBRCIAL   LAW 

Tacoma 

J.T.Ronald 

•                    • 

Seattle 

Ira  Bronson 

•                     <                     > 

Seattle 

Mark  F.  Mendenball 

•                    •                     < 

Spokane 

Frank  D.  Nash 

PUBLICATIONS 

Tacoma 

Austin  Mires 

Ellensburg 

Dudley  G.  Wooten 

Seattle 

Arthur  Remington 

Olympia 

Marshall  K.  Snell 

Tacoma 

Fred  Miller 

GRIEVANCBS 

Spokane 

F.  M.  Dudley 

Spokane 

M.  J.  Gordan 

Spokane 

Frank  Reeves 

Wenatchee 

M.  P.  Kurd 

Mt.  Vernon 

A.  G.  Kellam 

OBITUARIES 

Hpokane 

C.  O.  Bates 

Tacoma 

M.  F.  Gose 

Pomeroy 

E.  C.  Macdonald 

Spokane 

O.  P.  Brown 

Bellingham 

John  E.   Humphries 

Seattle 
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STATE  BAR  ASSOCIATION 

LEGISLATIVE  COMMITTEE     ' 


B,  F.  Grosscup 

.             .             .             . 

Tacoma 

Walter  Christian     . 

Tacoma 

W.  T.  Dovell 

•             •             t             •             • 

Seattle 

Irving  T,  Cole 

Seattle 

S.  R.  Stern 

JUDICIARY  COMMITTEE 

Spokane 

Thos.  Burke 

. 

Seattle 

Corwin  S.  Shank     , 

'    Seattle 

John  P,  Hartman 

Seattle 

John  A.  Shackleford 

Tacoma 

Chas.  P.  Luna 

NOMINATING  COMMITTEE 

Spokane 

S.  M.  Bruce 

Bellinghara 

John  W.  Roberts     . 

. 

Seattle 

R.  G.  Hudson 

.                  .                  .                  . 

Tacoma 

W.  B.  Stratton 

•                  •                  •                  •                  • 

Seattle 

Wilbra  Coleman      . 

Sedro-Woolley 

SPECIAL  COMMITTEES 


JUVENILE   COURTS 

A.  W.  Prater 

Seattle 

Joseph  Shippen 

Seattle 

Austin  £.  Griffiths 

Seattle 

S.  J.  Chadwick 

Colfax 

H.  L.  Kennan 

TORRENS  SYSTEM  OF  LAND  TRANSFERS 

Spokane 

T.  O.  Abbott 



Seattle 

Geo.  E.  Wright      . 

. 

Seattle 

James  B.  Howe 

. 

.   Seattle 
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ROLL  OF  MEMBERS. 


Abbott,  T.  O., 
Abel,  W-  H., 
Albertson,  R.  B., 
Allen,  W.  L., 
Anderson,  A.  A., 
Atkinson,  John  D., 
Arthur,  John 
Avery,  A.  G., 
Ballinger,  R.  A., 
Barnhart,  Richard  M., 
Bates,  Charles  O. , 
Battle,  Alfred 
Bausman,  Frederick 
Baxter,  Chauncey  L., 
Bedford,  Charles     . 
Belt,  George  W.,     . 
Benson,  E.  D., 
Black,  A.  L.,  . 
Blackburn,  H.  H., 
Blaine,  E.  F., 
Bowman,  A.  C, 
Brady,  Edward 
Brandt,  Emil  J.,      . 
Brents,  Thos.  H., 
Bronson,  Ira 
Brown,  Edwin  J., 
Brown,  Frank  L., 
Brown,  O.  P., 
Brownell,  F.  H.,     . 


Seattle 

Montesano 

Seattle 

Spokane 

Seattle 

Wenatchee 

Seattle 

Spokane 

Seattle 

Spokane 

Tacoma 

Seattle 

Seattle 

Seattle 

Tacoma 

Spokane 

Seattle 

Bellingham 

Puyallup 

Seattle 

Seattle 

Seattle 

Seattle 

Walla  Walla 

Seattle 

Seattle 

Seattle 

Bellingham 

Everett 
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ROLL  OF  MEMBERS 


Bruce,  S.  M., 
Burke,  Thomas    . 
Campbell,  F., 
Campbell,  J.  D., 
Canfield,  H.  W., 
Carroll,  Thomas 
Cass,  J.  P., 
Caton,  Nathan  T., 
Chadwick,  S.   J., 
Christian,  Walter     . 
Claypool,  C.  E.,      . 
Clementson,  Geo.  H., 
Clifford,  Miles 
Cole,  Irving  T., 
Coleman,  A.  R., 
Coleman,  Wilbra     . 
Condon,  John  T., 
Corrigan,  John  L., 
Corliss,  C.  W., 
Cross,  J.  C, 
Crow,  Herman  D., 
Davidson,  John  B., 
Davis,  Peter  V., 
Dawson,  William  Sherman 
Deming,  A.  W., 
De  Steiguer,  George  E., 
Dewart,  F.  M., 
Doherty,  L.  A., 
Donworth,  George 
Dormitzer,  P.  C, 
Douglas,  G.  F., 
Douglas,  S., 
Doval,  W.  T., 
Drain,  James  A., 
Dudley,  F.  M., 


Bellingham 

Seattle 

Tacoma 

Spokane 

Colfax 

Tacoma 

Tacoma 

Davenport 

Colfax 

Tacoma 

Circle  City,  Alaska 

Port  Angeles 

Tacoma 

Seattle 

Port  Townsend 

Sedro-Woolley 

Seattle 

La  Conner 

Seattle 

Aberdeen 

Spokane 

Ellensburg 

Seattle 

Spokane 

Summit 

Seattle 

Spokane 

Wallace,  Idaho 

Seattle 

Seattle 

Seattle 

Colville 

Seattle 

Olympia 

Spokane 
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STATE  BAR  ASSOCIATION 


Edsen,  Eduard  P., 
Emmons,  R.  W., 
Fogg,  Charles  S., 
Fogg,  George  W., 
Follmer,  Elmer  S., 
Frater,  A.  W., 
FuUerton,  Mark  A., 
Gay,  Wilson,  R., 
Gilbert,  W.  S. 
Gilliam,  Mitchell 
Glass,  Chester 
Gleason,  Chas.  S., 
Gordon,  Merritt  J., 
Gose,  C.  C, 
Gose,  M.  F., 
Gowan,  Richard 
Graves,  Carroll  B., 
Graves,  W.  G., 
Greene,  Roger  S., 
Griffin,  C.  E., 
Griffiths,  Austin  E., 
Griggs,  Herbert  S., 
Grosscup,  B.  S., 
Guerin,  Reynolds  F., 
Guie,  E.  H., 
Hadley,  Hiram  E., 
Hanford,  C.  H., 
Happy,  Cyrus 
Hardin,  Thomas  B., 
Harris,  James  M., 
Harris,  W.  H., 
Hart,  John  B., 
Hartman,  John  P.,  jr., 
Hartson,  Millard  T., 
Hastings,  H.  H.  A., 


Seattle 

Seattle 

Tacoma 

Tacoma 

Seattle 

Seattle 

Colfax 

Seattle 

Spokane 

Seattle 

Spokane 

Seattle 

Spokane 

Walla  Walla 

Pomeroy 

Seattle 

Ellensburg 

Spokane . 

Seattle 

Tacoma 

Seattle 

Tacoma 

Tacoma 

Seattle 

Seattle 

Olympia 

Seattle 

Spokane 

Seattle 

Tacoma 

Tacoma 

Seattle 

Sea^ttle 

Spokane 

Seattle 


Digitized  by  VjOOQIC 


10 


ROLL  OF  MEMBERS 


Hess,  John  B., 
Heuston,  B.  F., 
Heyburn,  W.  B., 
Heyburn,  E.  M., 
Higgins,  Thomas  B., 
Hindman,  W.  W., 
Hinkle,  J.  D., 
Hodgdon,  C.  W., 
Holland,  George  F., 
Holloway,  C.  K., 
Holt.  R.  S.,        . 
Hovey,  C.  R.,    . 
Howe,  James  B,, 
Hoyt,  John  P., 
Hoyt,  Henry  M., 
Hoyt,  Charles  W., 
Hubbard,  H.  Frank 
Hudson,  R.  G., 
Hugfhes,  E.  C, 
Humphries,  John  E., 
Huneke,  William  A., 
Hurd,  M.  P., 
Jacobs,  Orange 
Jacobs,  A.  L., 
Johnson.  Harvel  L., 
Joiner,  Geo.  A.. 
Jones,  Richard  S., 
Kane,  M.  F.,     . 
Kauffman,  Ralph 
Kellam,  A.  G., 
Kennan,  H.  L., 
Kershaw,  T.  R., 
Kimbal,  P.  W., 
Knapp,  Lyman  £., 
Kreider,  E.  G., 


Spokane 

Tacoma 

Wallace,  Idaho 

Spokane 

Spokane 

Spokane 

Spokane 

Hoquiam 

Spokane 

Spokane 

Tacoma 

Ellensburg 

Seattle 

Seattle 

Spokane 

Spokane 

Coupeville 

Tacoma 

Seattle 

Seattle 

Spokane 

Mt.  Vernon 

Seattle 

Seattle 

Tacoma 

Mt.  Vernon 

Seattle 

Seattle 

Ellensburg 

Spokane 

Spokane 

Bellingham 

Pullman 

Seattle 

Mexico  City,  Mex. 
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Kuhn,  Joseph 
Langford,  F.  E., 
Leehey,  Maurice 
Lehman,  Robert  B,, 
Leo,  John 
Levy,  Aubrey     • 
Loomis,  Henry  B., 
Lueders,  Henry  W., 
Lewis,  James  Hamilton 
Linn,  O.  V.,      . 
Lindsley,  J.  B., 
Lund,  Charles  P., 
Lung,  Henry  W. , 
Mattison,  Thomas 
McLean,  Henry 
McClinton,  James  G., 
McCrosky,  R.  L., 
Macdonald..  Ernest  C, 
Mantz,  C.  A.y    . 
McGilvra,  O.  C, 
Mendenhall,  Mark  F., 
Merritt,  H.  D., 
Millett,  Byron 
Million,  E.  C, 
Miller,  C.  E., 
Miller,  Eugene 
Miller,  Fred 
Mires,  Austin     . 
Moore,  James  Z., 
Moore,  William  H., 
Mount,  Wallace 
Munday,  Charles  F., 
Munn,  Geo.  Ladd 
Munter,  Adolph 
Murray,  Charles  A., 
Myers,  H.  A.  P., 
Nash,  Frank  D., 


Port  Townsend 

Spokane 

Seattle 

Tacoma 

Tacoma 

Seattle 

Seattle 

Tacoma 

Chicago,  111. 

Olympia 

Spokane 

Spokane 

Seattle 

Tacoma 

Mt.  Vernon 

Port  Angeles 

Colfax 

Spokane 

Colville 

Seattle 

Spokane 

Spokane 

Olympia 

Mt.  Vernon 

South  Bend 

Spokane 

Spokane 

Ellentburg 

Spokane 

Seattle 

Olympia 

Seattle 

Seattle 

Spokane 

Spokane 

Davenport 

Tacoma 
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ROLL  OF  MEMBERS 


Neagle,  John  L., 

Seattle 

Neal,  C.  H.,       . 

Davenport 

Nichols,  J.  W.  A., 

Tacoma 

Onstine,  Burton  J.,        .» 

Spokane 

Palmer,  E.  B., 

Seattle 

Parker,  Emmett  N. ,      . 

Tacoma 

Parsons,  Galusha 

Tacoma 

Peacock,  John  A., 

Spokane 

Pendarvis,  C.  R., 

Seattle 

Peters,  William  A., 

Seattle 

Pickrell,  J.  N., 

Colfax 

Pierce,  Frank    . 

Seattle 

Piles,  S.  H.,      . 

Seattle 

Porter,  Nathan  S.,         . 

Olympia 

Post,  Frank  T., 

Spokane 

Powell,  J.  H.     . 

Seattle 

Prather,  L.  H.,     • 

Spokane 

Preston,  Harold 

Seattle 

Price,  J.  G.,        . 

Seattle 

Pruyn,  Edward 

EUensburg 

Quinn,  Patrick  F-,         . 

Spokane 

Ramsey,  H.  J. 

Seattle 

Reavis,  James  B.,          . 

Seattle 

Reeves,  Frank 

Wenatchee 

Reid,  George  T., 

Tacoma 

Reinhart,  C.  S., 

Olympia 

Remington,  Arthur 

Olympia 

Reynolds,  A.  L., 

Walla  Walla 

Richardson,  William  E. , 

Spokane 

Ripley,  G.  G. 

Spokane 

Roberts,  John  W., 

Seattle 

Robinson,  J.  W., 

Olympia 

Rockwell,  T.  D., 

Spokane 

Ronald,  J.  T., 

Seattle 

Robb,  Bamford  H.,       . 

Seattle 

Root,  Milo  A.,                .             .             . 

Seattle 
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Ross,  E.  W.,     . 
Rudkin,  Frank  H., 
Saunders,  Wirt  W., 
Sauter,  O.  E.,   . 
Scott,  W.  D.,     . 
Shackleford,  John  A., 
Shackleford,  Thos.  W., 
Shaffer,  C.  Will 
Shank,  Corwin  S. , 
Sharpstein,  John  L., 
Sharpstein,  W.  C. 
Sheeks,  Ben 
Shepard,  Chas.  E., 
Shepard,  Thomas  R., 
Shine,  P.  C,      . 
Shippen,  Joseph 
Slausen,  Howard  B., 
Slemmons,  A.  L., 
Smith,  Eben 
Smith,  Del  Gary 
Smith,  Winfieid  R., 
Smith,  Sol 
Snell,  Bertha  M.,- 
Snell,  Marshall  K., 
Snell,  W.  H.,    . 
Southard,  Frank  S.,' 
Squire,  Watson,  C, 
Staser,  C, 
Stedman,  Livingston  B 
Steiner,  G.  E.,    . 
Stern,  Samuel  R., 
Stewart,  James 
Stiles^  T.  L., 
Stoll,  W.  T., 
Stratton,  W.  B., 
Tallman,  Boyd  J., 


Olympia 

North  Yakima 

Spokane 

Seattle 

Spokane 

Tacoma 

Seattle 

Olympia 

Seattle 

Walla  Walla 

San  Francisco,  Cal. 

Aberdeen 

Seattle 

Seattle 

Spokane 

Seattle 

Seattle 

EUensburg 

Seattle 

Spokane 

Seattle 

South  Bend 

Tacoma 

Tacoma 

Tacoma 

Seattle 

Seattle 

Ritzville 

Seattle 

Seattle 

Spokane 

Port  Angeles 

Tacoma 

Spokane 

Seattle 

Seattle 
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ROLL  OF  MEMBERS 


Taylor,  E.  Win., 

Tacoma 

Teats,  Govnor 

Tacoma 

Thayer,  W.J. , 

Spokane 

Thompson,  Will  H.,      . 

Seattle 

Tolman,  Warren  W.,    . 

Spokane 

Town,  Ira  A.,    . 

Tacoma 

Townsend,  W.  F., 

Spokane 

Trefethen,  D.  B., 

Seattle 

,     Troy,  P.  M.,      . 

Olympia 

Tucker,  O.  A., 

Seattle 

Turner,  L.  T., 

Seattle 

Turner,  George 

Spokane 

Vance,  T.  M.,    . 

Olympia 

Voorhees,  C.  S., 

Spokane 

Voorhees,  Reese  H.,     . 

Spokane 

Wakefield,  W.  J.  C, 

Spokane 

Walker,  George  H.,      . 

Seattle 

Wall,  J.  P.,        . 

Ballard 

Warburton,  S., 

Tacoma 

Warren,  W.  T., 

Wilbur 

Watrous,  Martin 

Seattle 

Waugh,  J.  C,    . 

Mt.  Vernon 

W^ir,  Allen 

Olympia 

Wells,  S,  A.,      . 

Spokane 

Welsh,  W.  J.,   . 

Roslyn 

Welty,  H.  J.,     . 

Pullman 

Welsh,  J.  T.,     . 

South  Bend 

Wheeler,  L.  H. 

Seattle 

Whited,  Kirk     . 

Wenatchee 

Whitson,  Edward 

North  Yakima 

Wickersham,  James 

Fairbanks,  Alaska 

Wiley,  Charles  L., 

Seattle 

Wilhelm,  Honor  L., 

Seattle 

Williams,  James  A., 

Spokane 

Williams,  Louis 

Seattle 

Wilshire,  W.  W., 

Seattle 
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Winfree,  W.  H., 

Spokane 

Winders,  C.  H., 

Seattle 

Wooten,  Dudley  G.,     . 

Seattle 

Wright,  Geo.  E., 

Seattle 

Zent,  W.  W.,     . 

Ritzville 

MEMBERS  ELECTED,   1905 

Abel,  W.  H.,     . 

Montesano 

Bruce,  S.M., 

Bellingham 

Campbell,  J.  D., 

Spokane 

Canfield,  H.  W., 

Colfax 

Dewart,  F.  W., 

Spokane 

Gose,  C.  C,       . 

Walla  Walla 

Johnson,  Harvey,  L., 

Tacoma 

Kimball.  P.  W., 

Pullman 

Kane,  M.  F.,     . 

Seattle 

Miller,  C.  fi.,     . 

South  Bend 

Pendarvis,  C.  R.,     .      . 

Olympia 

Reynolds,  A.  L., 

Walla  Walla 

Ripley,  G.  G., 

Spokane 

Shackleford,  Thos.  W., 

Seattle 

Troy,  P.  M.,       . 

Olympia 

Welty,  H.  J.,     . 

Pullman 

Welsh,  J.  T.,     . 

South  Bend 
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July  6,  1905,  10  o'clock  a.  m. 

Association  was  called  to  order  at  10  o'clock  a.  m.  by  Presi- 
dent Whitson,  who  introduced  lion.  A.  G.  Avery,  President  of 
the  Spokane  County  Bar  Association. 

Mb.  Avery — There  has  been  a  time-honored  custom  of  hold- 
ing the  annual  meeting  of  the  State  Bar  Association  at  the  home 
city  of  the  President,  and  when  it  was  learned  that  our  Presi- 
dent was  to  be  of  this  city  it  was  "v\dth  great  pleasure  tliat  we 
contemplated  entertaining  you  gentlemen  at  this  time.  Because 
we  felt  that  it  would  be  an  honor  to  have  you  with  us  for  a  few 
days  and  an  opportunity  to  renew  old  acquaintances  and  make 
new  ones. 

There  is  no  doubt  that  the  committee  could  have,  and  should 
have,  selected  some  one  from  our  local  Association  who  could 
welcome  you  to  our  city  in  more  fitting  terms  than  I,  but  you 
may  be  assured  that  none  could  do  so  any  more  heartily  or  sin- 
cerely ;  that  no  one  could  wish  to  make  you  more  welcome  or  to- 
make  you  fell  that  welcome  more. 

We  cannot  point  with  pride  to  our  magnificient  Puget  Sound, 
because  we  have  it  not  We  cannot  invite  your  attention  to 
irrigation  projects  of  the  middle  state,  because  they  are  denied 
US-  But  we  can  show  you  a  thriving,  prosperous  city  and  coun- 
try, and  some  things  which  nature  may  have  denied  your  re^ 
spective  localities,  and  through  the  kind  efforts  of  some  of  our* 
guests  from  Idaho,  we  have  borrowed  a  portion  of  that  state  for* 
exhibition  later. 

It  is  not  my  purpose  to  now  take  your  valuable  time  from 
the  consideration  of  other  matters  which  are  to  be  taken  up  by 
the  Association  this  morning,  but  we  do  wish  to  give  to  the  mem- 
bers of  the  Association,  w;ho  have  honored  us  by  their  presence, 
a  good  time  in  our  city.     You  are  entitled  to  the  best  we  cans 
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offer  and  to  the  best  of  our  humble  ability  it  is  yours.  We  would 
present  to  you  the  keys  of  the  city,  but  there  are  none.  The 
doors  are  unlocked  and  the  keys  thrown  away.  Mr.  President 
and  gentlemen,  in  behalf  of  the  Spokane  County  Bar  Associa- 
tion, I  extend  to  you  a  most  cordial  welcome. 

Mr.  President — Mr.  Sharpstein,  who  was  selected  to  re- 
spond to  this  address  of  welcome,  telegraphed  me  yesterday  that 
owing  to  unexpected  business  he  would  be  unable  to  attend,  so 
Judge  Wooten  of  tlie  Seattle  Bar  has  kindly  consented  to  take 
his  place. 

ilB.  Wooten — Mr.  President  and  gentlemen: 
On  entering  the  room  just  a  few  moments  ago,  your  Presi- 
dent did  me  the  unexjiected  honor,  and  to  me  somewhat  of  an 
unaccountable  honor,  of  asking  me  to  respond  to  this  welcome. 
This  is  a  delicate  responsibility,  even  when  a  man  performs  it 
in  his  own  right,  but  when  one  is  submitted  for  an  older  and 
much  better  qualified  man^  it  becomes  doubly  so. 

In  behalf  of  the  visiting  members  of  the  Association,  espe- 
cially in  behalf  of  members  of  the  Seattle  Bar,  those  here  and 
those  who  are  to  come,  of  whom  I  am  satisfied  there  will  be 
quite  a  number  before  the  proceedings  have  been  concluded, 
we  respond  to  the  address  of  welcome,  and  express  our  appre- 
ciation of  the  words  of  welcome  in  imqualified  terms.  We  are 
glad  that  we  are  able  to  be  present  at  the  proceedings  of  the 
Association  at  this  place,  and  it  is  a  pleasure  to  us  who  Ure 
on  the  coast  to  visit  this  great  inland  empire  and  visit  its  most 
representative  city,  which,  while  different  in  its  general  charac- 
teristics, different  perhaps  in  the  difference  of  industries  that 
are  here  and  that  are  springing  up,  while  unlike  those  on  the 
coast,  yet  shares  in  common  with  all  portions  of  the  state,  the 
same  spirit  of  enthusiasm  and  enterprise  that  is  to  make  this 
an  important  city  of  the  Pacific  Coast,  which  I  fully  believe 
it  is  destnied  to  be.  In  the  building  up  of  a  city  of  tiiis  kind, 
with  its  multifarious  interests,  the  legal  profession  will  aid  and 
exert  a  controlling  influence.  This  state  is  controlled  now  by 
its  jurisprudence,  and  one  who  could  speak  to  you  better  than 
I  upon  its  legislative  work,  is  Mr.  Sharpstein,  of  the  city  of 
Walla  Walla.     In  both  the  judicial  and  legislative  branches  the 
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legal  profession  has,  as  it  always  will  throughout  the  country, 
exert  a  weighty  influence  upon  the  business  of  the  State  of 
Washington,  and  I  know  of  nothing  that  will  oonduce  more 
to  the  proper  exertion  of  that  influence,  than  the  assembly  of 
these  meetings  in  different  portions  of  the  state,  while  the 
members  of  the  Bar  Association  extend  tlieir  personal  acquaint- 
ance with  each  other  and  the  needs  of  different  sections,  and 
thereby  are  enabled  to  contribute  much  for  themselves  and  for 
their  section.  Erroneous  impressions  are  removed  and  thus  it 
becomes  a  benefit  to  the  entire  profession. 

We  expect  to  have  a  pleasant  time  here,  not  only  in  the 
proceedings  of  the  Association,  but  in  those  eotertainments 
which  have  been  furnished  and  promised  us  and  to  our  Asso- 
ciation. 

And  again,  in  behalf  of  the  visiting  members,  wo  desire 
now  to  thank  you  for  the  welcome  that  has  been  extended,  and 
to  thank  you  in  advance  for  the  pleasures  which  we  anticipate 
in  being  here. 

The  President  then  delivered  his  address  to  the  Association. 
(See  Appendix.) 

EEPORT  OP  SECRETARY. 

To  the  President  and  Members  of  the  Washington  State  Bar  Association: 
I  have  the  honor  to  report  as  follows: 

Number  of  members  as  per  last  report 226 

Number  joined  since „ 44 

270 

Number  dropped  for  non-payment  of  dues 3 

Number  died 7 

Removed  from  state „...       4 

14 

Total  membership .. « 256 

Cash  received  from  admission  fees $220 

"      dues 120 

Paid  to  Treasurer „ S340 

C.  Will  Shaffer, 

Secretary. 
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REPORT  OF  TREASURER. 

Olympia,  Washington,  July  i,  1905. 
To  the  Washington  State  Bar  Association: 

Gbntlbmbn — I  have  the  honor  to  present  this,  my  annual  report  as  Treas- 
urer of  this  Association  for  the  fiscal  year  ending  July  i,  1905: 
1904. 

July  I,     To  balance  as  per  last  report I149  05 

Sept.  15,  To  received  from  Secretary 119  00 

Mch.  14,  ••  "  "        22100 

I489  05 

1905. 
Mch.  10,  By  paid  warrant  No.  31 471  20 

July  I,    To  balance,  cash  on  hand I  17  85 

Respectfully  submitted, 

N.  S.  PoRTBR,  Treasurer. 

Report  of  Committ<?e  on  Judicial  Administration  and  Reme- 
dial Procedure: 

Wctshington  State  Bar  Association: 

Gentlemen  —  Your  Committee  on  Judicial  Administration  and 
Remedial  Procedure  beg  leave  to  submit  the  following  report: 

1.  We  recommend  that  the  association  approve,  and  take  steps  to 
secure,  the  adoption  of  an  act  amending  the  present  method  of  making 
up  the  record  on  appeal  from  the  Superior  Courts  to  the  Supreme  Court, 
in  the  following  particulars: 

(a)  EiXceptions  to  all  rulings  and  adjudications  should  be  taken  by 
serving  and  filing  a  written  assignment  of  errors,  such  assignment  to 
state  with  precision,  but  concisely,  each  ultimate  fact  found,  and  each 
legal  ruling  made  to  which  exception  is  taken,  each  point  so  presented 
to  be  separately  stated  and  numbered.  This  should  include,  also,  all 
matters  of  reception  or  rejection  of  evidence  of  which  complaint  will  be 
made  on  appeal. 

(b)  Such  assignment  of  errors  shoulu  be  served  and  filed  at  the 
same  time  that  the  proposed  statement  of  facts  upon  appeal  is  served 
and  filed.  The  statement  of  facts  should  contain  no  more  of  the  record 
than  is  required  to  clearly  present  the  points  reserved  by  the  assign- 
ment of  errors,  and  proposed  amendments  thereto  should  consist  as  well 
in  striking  out  unnecessary  matter  as  in  adding^  other  matter  con- 
ceived to  be  relevant  to  the  errors  assigned. 

(c)  On  appeal  the  appellant  should  be  required  to  prepare  an 
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abstract  of  the  issues  presented  by  the  pleadings,  and  of  the  matters 
shown  by  the  statement  of  facts.  A  copy  should  be  served  upon  the 
respondent,  who  would  have  a  brief  time  to  suggest  amendments  thereto. 
This  abstract  should  be  printed,  together  with  the  assignment  of  errors, 
to  be  transmitted  with  the  appellant's  brief  to  the  Supreme  Court. 

2.  We  recommend  that  the  association  approve  and  take  steps  to 
secure  the  adoption  of  an  amendment  to  the  present  practice  of  sub- 
mitting instructions  to  juries,  in  this:  At  the  request  of  either  party 
the  trial  judge  shall  Instruct  the  Jury  fully  in  writings  At  the  con- 
clusion of  the  evidence  the  jury  should,  at  the  request  of  either  party, 
be  excused,  and  the  instructions  to  be  given  the  jury  determined. 
Counsel,  in  their  arguments  to  the  jury,  should  have  the  right  to  refer 
to  the  instructions  as  the  law  of  the  case,  and  discuss  them  in  connec- 
tion with  the  facts.  The  judge  should  then  read  the  Instructions  as  a 
whole,  and  the  jury  should  take  the  instructions  with  them  when  they 
retire  to  consider  of  their  verdict. 

3.  The  increase  of  litigation  in  this  state  in  the  last  few  years, 
attendant  upon  the  rapid  increase  in  population,  and  the  growth  of  me 
diversified  industries  of  the  state,  has  been  such  as  to  cause  a  very 
considerable  increase  in  the  number  of  judges  of  the  Superior  Courts, 
and  to  throw  a  great  burden  of  labor  upon  the  Supreme  Court,  much 
more  than  the  court,  as  originally  constituted,  could  bear.  The  ex- 
igency has  been  met,  temporarily,  by  increasing  the  number  of  judges 
of  the  Supreme  Court.  For  some  years,  at  least,  it  is  probable  that 
this  measure  will  relieve  that  court,  but  if  the  state  increases  in  popu- 
lation, wealth  and  industry  as  rapidly  in  the  next  few  years  as  it  has 
in  the  past,  it  will  be  but  a  short  time  that  some  other  remedy  must  be 
devised  if  our  highest  court  shall  be  able  to  give  the  attention  to  the 
matters  submitted  to  them  which  their  imporance  deserves,  and,  at  the 
same  time,  bring  an  end  to  litigation  within  a  bearable  time.  We  there- 
fore recommend  that  a  special  committee  be  appointed  to  consider  this 
subject,  and  determine  what,  if  any,  action  is  best  to  relieve  the  situa- 
tion, should  the  stress  of  business  in  the  future  bear  as  heavily  upon 
the  Supreme  Court  as  it  has  in  the  past.  We  recommend  this  as  a 
matter  of  anticipation,  in  order  that  no  hastily  or  ill-considered  expedi- 
ent may  be  adopted  upon  the  spur  of  the  moment  when  the  exigency 
actually  arises. 

4.  In  the  past  the  recommendations  of  this 'association  have  not 
met  with  the  approval  of,  and  action  upon  them,  by  the  Legislature, 
which  they  should  rightly  command.  We  believe  this  to  be  due  to  the 
fact  t}iat  no  proper  steps  have  been  taken  to  impress  the  desires  of 
the  association,  and  the  importance  of  the  recommendations  th^y  make, 
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upon  the  legislative  body.  We  therefore  recommend  that  a  special 
committee  be  appointed  to  consider  what  steps  are  feasible  that  would 
tend  to  securing  from  the  Legislature  proper  attention  to  the  recom- 
mendations of  the  association.    Respectfully  submitted, 

Herman   D.   Crow. 

F.  T.  Post. 

Will  G.  Graves. 

Mr.  Stekn — I  rise  to  make  a  suggestion  or  two  in  respect 
to  the  report  just  made,  and  also  as  to  the  President's  paper. 
It  has  been  the  uniform  practice,  I  think,  of  this  Association 
to  discuss  the  President's  paper,  and  I  believe  with  great  profit 
to  ourselves.  A  time  ought  to  be  set  when  w©  will  take  up  the 
various  matters  so  ably  presented  by  the  President- 

I  also  rise,  Mr.  President,  to  express  my  extreme  gratifica- 
tion at  the  very  large  attendance  for  the  opening  of  this  meet- 
ing. I  think  never  in  the  history  of  the  Association,  and  I 
have  attended  a  great  many  of  the  meetings,  have  I  seen  so 
many  members  present,  especially  so  many  members  of  the 
Spokane  Bar,  and  from  this  great  number  it  certainly  strikes 
me  that  this  is  to  be  the  best  meeting  we  have  ever  had. 

Now  I  have  listened  with  great  pleasure  and  profit,  as  I  be- 
lieve every  other  member  of  the  Association  has,  to  the  spirited 
paper  of  the  President.  It  is  full  of  meat,  full  of  thou^t,  it 
is  full  of  suggestions  that  I  think  can  be  profitably  discussed, 
and  I  think  it  is  proper  that  it  should  be  carefully  considered 
by  this  Association,  and  I  suggest  in  respect  to  that,  that  when 
there  comes  a  lull  in  the  proceedings,  that  that  matter  be  set 
down  for  discussion,  and  definite  and  certain  persons  be  design 
nated  to  discuss  the  subject.  Now,  in  all  that  the  President 
has  said,  all  of  us  may  not  agree,  and  then  there  are  others 
who  may,  and  it  will  be  a  benefit,  not  alone  to  this  Association, 
if  we  can  take  up  these  questions  and  discuss  tiiem  to  great 
benefit  to  others  as  well  as  to  ourselves.  Other  associations  do 
it ;  the  dentists  do  it ;  the  medical  practitioners  do  it. 

As  to  the  report  of  the  committee  headed  by  Judge  Crow, 
I  want  to  make  just  a  single  observation:  I  am  wondering 
whether  or  not  if  we  started  a  new  sort  of  procedure  which  will 
result  in  presenting  more  exceptions  for  examination  by  the 
Supreme  Court,  and  in  the  manner  as  suggested  by  the  dis- 
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tingiiished  gentleman,  whether  they  are  going  to  have  the  con- 
sideration of  the  Supreme  Court.  Heretofore^  it  seems  to  me, 
we  have  presented  a  good  many  that  have  been  singularly  over- 
looked, and  query ;  are  we  going  to  be  any  better  off  so  far  as 
the  Supreme  Court  is  concerned,  if  we  adopt  that  practice? 
He  can  answer  better  than  anybody,  and  his  suggestion  that 
we  have  the  law  settled  in  the  way  of  instructions,  I  think  is 
all  right.  We  aim  to  do  that  in  our  own  way.  My  thought  is 
that  a  copy  of  the  instructions  to  juries  should  be  sent  to  the 
jury  room,  so  that  one  juror  need  not  ask  "What  did  you  mean 
by  this,  or  that ;"  they  would  have  the  copy  before  them.  These 
matters  can  be  considered  with  profit  to  ourselves. 

I  wish  again  to  express  my  extreme  pleasure  at  the  large 
that  have  come  here  to  attend  the  opening  of  these  proceedings. 

Judge  Crow — Mr.  Chairman,  I  didn't  come  here  to  discuss 
that  report.  In  justice  to  myself  and  other  members  of  the 
committee,  I  didn't  have  very  much  to  do  with  it  Senator 
Will  Graves  is  entitled  to  the  credit  for  it.  I  have  been  very 
busy  and  he  has  been  very  busy,  and  he  drafted  the  report  after 
we  had  some  discussion  over  matters  of  law,  in  the  city  of  Olym- 
pia.  Mr.  Graves  and  I  were  both  members  of  the  State  Senate 
in  1903,  and  he  presented  a  bill  covering  this  proposition,  and 
it  was  carefully  considered  and  amended.  As  I  recall  it  passed 
the  Senate,  but  for  some  reason  that  I  do  not  recall,  it  failed 
to  pass  the  House.  I  think  the  general  purpose  of  the  sug- 
gestions is  this:  Under  our  present  method  of  pleading,  a 
gresit  mass  of  evidence  and  record  is  taken  to  the  appellate 
court  and  it  is  absolutely  unnecessary  for  the  purpose  of  con- 
sidering the  vital  points  in  the  case.  Assignments  of  error  are 
made  and  it  becomes  necessary  for  the  Court  to  go  through 
the  entire  record  for  the  purpose  of  seeing  what  merit  there 
may  be  or  may  not  be,  and  it  is  burdensome  upon  the  Court 
to  read  the  great  nrnss  of  record  which  is  sent  up  and  has  to 
be  examined,  and  in  whidi  in  reality  do  not  have  much  to  do 
with  the  question.  Tfow  this  is  not  only  a  burden  upon  the 
Court,  but  it  is  also  a  burden  upon  the  litigants,  and  they  are 
compelled,  under  the  present  practice  to  get  up  the  statement 
of  facts,  the  entire  record,  and  the  only  person  who  would  object 
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to  this  sort  of  reform,  is  perhaps  the  stenographer.  I  don't  know, 
I  would  not  attempt  to  say,  but  it  does  seem  to  me  that  some 
reform  along  this  line  would  be  a  very  great  relief  to  both 
the  bench  and  the  Bar,  and  I  think  that  you  want  to  hear  an 
extended  discussion  of  this  question,  and  I  think  you  want  to 
hear  from  Senator  Graves,  whom  I  know  has  given  the  subject 
careful  consideration  and  study. 

Mr.  Graves — Our  present  practice  of  making  up  the  record 
for  appeal  is  the  most  slovenly  that  can  be  conceived  of,  and  it 
forces  a  lawyer,  however  desirous  he  may  be  to  present  a  clean 
and  succinct  record,  into  a  slovenly  practice.  In  every  appealed 
case  there  are  certain  questions  which  are  material,  and  which 
ought  to  be  urged  upon  the  Court  to  the  exclusion  of  every- 
thing else.  Now  the  record  should  be  confined  to  such  matters 
as  are  necessary  to  present  these  questions,  and  should  not  go 
beyond  that  Under  our  present  practice,  however^  it  is  im- 
possible to  prepare  a  record  which  shall  present  juat  these  ques- 
tions and  be  certain  that  it  will  receive  consideration  from  the 
Supreme  Courts  and  for  this  reason  a  party  desiring  to  appeal 
any  such  questions  he  is  going  to  present,  he  prepares  his  state- 
ment of  facts  so  as  to  present  these  questions  and  nothing  more. 
He  prepares  his  statement  of  facts,  in  other  words,  as  it  should 
be  prepared  for  the  succinct  presention  of  the  questions  to  be 
relied  upon. 

Xow  by  this  plan  here,  and  it  was  embodied  in  the  bill, 
as  has  been  stated  by  Judge  Crow,  the  appealing^  party  is  re- 
quired to  state  clearly  the  questions  upon  which  he  relies  in 
his  api)eal,  at  the  time  that  he  serves  and  files  his  statement  of 
facts,  and  the  Judge  tlien  has  it  in  his  power  to  cut  down  that 
statement  of  facts.  In  that  way  the  Supreme  Court  is  not  only 
relieved  of  going  through  a  groat  lot  of  record,  but  the  case  is 
presented  in  such  a  manner  tliat  they  can  pass  upon  these  ques- 
tions. In  other  states  it  is  found  tliat  the  matters  in  issue  are 
so  clearly  presented  in  this  way  that  the  Supreme  Court  need 
not  in  more  than  one  case  in  five  hundred  or  a  thousand,  go  to 
the  statement  of  facts  at  all,  as  they  are  enabled  to  get  at  the 
vital  questions  without  unneoessarj^  burden,  and  this  will  con- 
duce to  nmch  better  decisions,  and  a  more  clear  decision  of 
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the  matters  presented.  I  think  these  things  will  be  accom- 
plished, at  least  somewhat  along  these  lines. 

Xow  if  I  may  be  permitted  to  pass  to  the  other  points  of 
this  report,  I  think  all  who  have  much  experience  in  jury  trials 
and  are  familiar  with  the  decisions  that  have  been  rendered, 
know  that  the  principal  thing  that  causes  hung  juries  or  im- 
proper verdicti>,  is  the  failure  of  the  jury  to  understand  the  law 
of  the  case.  Xow  liefore  the  argument  is  made,  if  there  was 
a  provision  in  the  statute  that  the  Court  shall  hear  arguments 
uix)n  the  instnictions  and  decide  what  instructions  shall  be 
given,  and  have  them  in  writing,  there  is  less  chance  for  the 
trial  Court  to  fail  in  giving  the  proper  instructions,  and  the 
jury  is  pretty  well  advised  about  what  the  law  is  on  that  sub- 
ject. Certainly  the  trial  Court  will  know  what  the  law  is  on 
the  subject  if  the  lawyers  on  both'  sides  do  their  full  duty.  So 
miich  for  the  trial  Court.  Then  opposite  counsel  in  presenting 
their  case,  can  state  so  much  more  clearly  just  how  these  facts 
should  be  considered  by  the  jury  under  the  law.  They  can  say 
to  the  jury,  "These  are  the  instructions  that  the  Court  will 
give  you;  now  apply  the  law  of  that  to  the  facts  as  it  now 
apj>ears  to  you."  Then,  in  order  that  the  jury  cannot  mis- 
understand these  matters,  let  the  instructions  go  to  the  jury 
room  with  them,  and  if  a  dispute  occurs  there  as  to  the  in- 
structions that  were  given,  they  have  the  written  page  before 
them  and  can  refer  to  that. 

Xow  in  respect  to  the  matter  of  looking  to  the  future  and 
y^roviding  for  the  lessening  of  labors  of  the  Supreme  Court,  I 
think  that  probably  for  the  next  few  years,  the  temporary  plan 
which  has  been  adopted  of  increasing  the  number  of  the  judges 
will  be  suflScient  to  overcome  any  trouble.  But  it  is  only  a 
temporary  relief.  In  the  nature  of  things  it  must  be.  This 
state  is  going  to  grow  in  the  future  as  it  has  in  the  past,  and 
the  mere  expedient  of  adding  a  few  judges  surely  cannot  solve 
the  problem.  I  think  we  ought  to  consider  it  through  a  special 
committee  who  shall  make  a  study  of  the  matter,  and  inquire 
into  the  various  plans  which  have  been  tried  in  other  states, 
and  select  what  has  been  deemed  the  best  and  lay  it  before  the 
Bar  Association  for  discussion,  and  we  will  then  have  a  con- 
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sensus  of  opinion  of  this  Association^  as  we  are  supposed  to, 
and  do  have  among  our  meanbers,  a  great  majority  of  the  Bar 
of  the  state,  and  we  shall  have  from  them  an  opinion  as  to 
what  is  best,  and  shall  not  adopt  something  that  is  doubtful, 
but  lead  straight  to  a  relief  of  the  situation. 

Now  it  has  been  referred  to  very  many  times  before  this 
Association,  and  probably  will  be  many  times  again,  as  to  the 
fact  that  recommendations  that  the  Association  makes  as  to 
needed  law  reforms,  are  not  heeded  by  the  Legislature.  I  think 
that  is  because  we  have  not  systematized  our  work  sufficiently. 
It  appears  to  me  that  a  proper  plan  would  be  to  have  a  standing 
committee  of  this  Association,  to  secure  legislation  which  i*^ 
recommended  by  the  Association.  At  its  head  should  be  placed 
a  chairman  who  should  not  be  changed  and  who  is  a  man  <>f 
deeds  and  not  of  words ;  let  him  remain  there  for  several  veal's, 
or  as  long  as  this  particular  branch  of  the  work  is  felt  neces- 
sary ;  let  him  select  his  own  committee ;  let  him  select  it  f n  lu 
eadi  of  the  individual  legislative  districts,  and  let  all  matters 
of  needed  legislation  go  to  that  conmiittee;  let  a  place  be  pro- 
vided by  the  chairman  for  its  meetings,  and  let  him  send  out 
to  each  of  the  members  instructions  to  approach  the  members 
of  the  Legislature  from  his  district,  and  endeavor  to  get  the 
desired  legislation  through.  That  is  my  own  opinion  about  it, 
but  there  might  be  more  effectual  ways.  I  think  it  ought  to 
be  made  a  subject  of  thought  for  the  special  committee  as  to 
what  could  be  done  to  get  the  things  which  we  recommend. 

These  are  some  of  the  thoughts  of  this  report. 

Mr.  Roberts — As  to  the  first  part  of  this  report,  I  cer- 
tainly hope  that  the  Association  will  not  adopt  it.  I  remember 
when  I  first  came  to  the  Bar  of  this  state,  in  conversation  with 
one  of  the  men  who  stands  very  high  in  llie  profession,  he  said 
to  me,  '"the  practice  of  tliis  state  is  largely  framed  along  the 
lines  of  making  as  much  work  as  possible  for  the  lawyer,"  and 
it  seems  to  me  that  to  adopt  this  report,  that  part  of  it  relating 
to  the  making  up  of  the  record  on  appeal,  is  imposing  further 
burdens  upon  the  lawyer. 

Now  if  I  understand  it  correctly,  to  prepare  the  exceptions 
as  provided  in  the  report,  the  lawyer  would  necessarily  be  cora- 
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pelled,  first,  to  have  the  entire  record.  Then,  after  he  has  made 
up  his  exceptions  from  the  record  and  has  gone  to  that  expense, 
he  must  then  procure  an  abstract  of  the  record,  and  that  would 
be  additional  labor  and  expense.  If ow  when  you  come  to  pre- 
pare an  abstract  as  suggested  by  Mr.  Graves,  I  don't  believe 
that  it  can  safely  be  dona  Xow  suppose  I  have  a  case  and  I 
proceed  to  prepare  an  abstract  of  what  I  believe  to  be  an  honest 
abstract,  and  if  my  friend  Mr.  Graves  is  on  the  other  side,  he 
will  never  concede  that  my  abstract  is  correct.  I  just  had  an 
experience  in  which  counsel  on  the  other  side  sought  to  prepare 
a  statement  of  facts  without  getting  the  stenographer's  notes, 
and  counsel  prepared  what  they  claimed  to  be  a  full  and  correct 
statement  of  the  case.  In  that  particular  case  I  happened  to  be 
upon  the  winning  side,  and  I  took  the  position  with  the  trial 
Court,  which  I  believed  to  be  correct,  that  if  he  sent  that  state- 
ment, it  meant  a  sure  and  absolute  reversal,  so  I  proceeded  to 
prepare  what  I  called  a  correct  statement  of  the  case,  and  they 
accused  me  of  being  just  as  unfair  as  they  were,  and  it  resulted 
in  the  Court  refusing  to  sign  either  imtil  the  notes  of  the 
stenographer  were  presented.  Judge  Crow  will  remember  in 
the  state  from  which  he  came,  they  undertook  to  do  that,  and 
the  Court  said  that  they  couldn't  see  but  there  was  something 
which  seemed  to  be  omitted,  and  in  every  case  the  Supreme 
Court  dismissed  the  case,  and  the  attorneys  then  thought  the 
only  safe  thing  to  do  was  to  take  up  the  entire  record. 

I  want  to  say  as  to  the  other  part,  as  to  the  instructions  to 
the  jury,  I  am  heartily  in  favor  of  that  I  think  the  instruc- 
tions should  be  delivered  before  the  argument  of  counsel,  and 
this  is  certainly  of  importance,  and  I  am  heartily  in  favor  of  it. 

Mr.  Wooten — I  simply  want  to  say  that  I  have  been  prac- 
ticing under  this  system  a  little  less  than  two  years,  but  have 
been  practicing  under  the  system  as  referred  to  in  the  first  part 
of  this  report  for  over  twenty  years,  and  was  very  familiar  with 
it  in  the  State  of  Texas,  where  that  system  is  largely  in  vogue, 
and  I  want  to  say  I  like  the  system  here  much  better.  I  be- 
lieve the  rule  that  prevails  in  our  present  system,  that  all  orders 
of  the  Court  and  matters  of  record  may  be  considered  excepted 
to  and  that  counsel  appealing  may  take  advantage  of  them,  is 
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a  much  better  one  than  to  require  the  segregation  of  a  great 
number  of  assignanents  of  error.  In  the  first  place,  during  the 
trial,  counsel  will  save  a  great  many  exceptions  that  they  do 
not  even  present  in  their  briefs.  Now  it  seems  to  me  that 
practice  like  ours  puts  a  premium  upon  the  acumen  and  the 
acuteness  and  the  intelligence  of  the  attorney  to  pick  out  in 
the  record  the  points  on  which  he  can  reverse  the  case,  and  it 
does  not  involve  as  much  labor  as  the  system  suggested  will  do ; 
the  judge  may  differ  as  to  whether  the  facts  embodied  in  the 
appeal  are  correct  or  not,  and  it  results  in  an  interminable  con- 
troversy between  the  counsel,  and  the  Court  is  frequently  drawn 
into  it.  •  Of  course,  the  object  is  one  we  all  sympathize  with,  to 
lessen  the  labors  of  the  Supreme  Court;  that  has  been  the  en- 
deavor in  all  the  states  of  the  United  States,  but  I  think  it  has 
been  found  that  there  is  no  royal  road  to  ease  for  the  Supreme 
Court.  And  the  suggestion  of  taking  up  so  much  of  the  record 
as  is  necessary — well,  who  is  going  to  decide  tliat  ?  In  the  first 
place,  counsel  appealing  is  going  to  fix  up  a  record  that  will 
reverse  the  ease,  if  he  knows  how,  and  counsel  on  the  other 
side  is  going  to  resist  the  record.  Every  judge  has  enough  of 
the  pride  of  position  and  profession  to  want  to  see  his  decision 
sustained,  and  of  course  he  thinks  he  is  right,  and  he  does  not 
want  to  see  a  record  fixed  up  that  will  reverse  him  unless  he 
clearly  sees  that  he  has  made  an  error.  Now  it  is  impossible 
for  anybody  to  say  what  part  of  the  record  is  essential  and  what 
is  not  Now  counsel  could  get  together  and  agree  upon  a  state- 
ment of  facts  and  then  present  it  to  the  judge  for  his  approval, 
and  with  the  stenographer's  notes,  it  is  generally  easy  enough 
to  agree  upon  a  statement,  and  frequently  counsel  could  agree 
on  eliminating  a  large  part  of  the  record  which  is  unnecessary 
and  proved  to  be  so.  Of  courses,  that  could  be  done  here  under 
our  present  system.  So  I  really  believe  the  system  here  is  the 
better ;  at  least,  I  think  we  rush  at  evils  we  know  not  of. 

As  to  the  instructions  to  juries,  I  firmly  believe  in  that  I 
think  the  general  charge  should  be  given  before  the  argument 
of  counsel  begins.  That  is  the  law  in  many  states,  and  it  is  a 
very  correct  practice;  then  counsel  can  discuss  the  facts  with 
reference  to  the  law.     I  think  after  the  Court  has  instructed 
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the  jury  orally,  frequently  they  overlook  or  forget  portions  of 
it  and  rely  upon  their  memory,  and  this  is  prolific  of  mistaken 
verdicts.  The  fact  is^  juries  pay  very  little  attention  to  the 
directions  of  the  Court  at  all,  because  they  do  not  understand  it. 
At  which  time  adjournment  was  taken  until  2  o'clock  p.  m. 


AFTERNOON  SESSION. 

The  Peesident — The  next  order  of  business  is  the  report 
of  the  Committee  on  Legal  Education  and  Admission  to  the 
Bar. 

Mr.  Graves — ^Before  passing  to  that  head  of  business  I 
think  we  ought  to  have  some  disposition  made  of  the  report 
that  was  submitted  this  morning. 

Mr.  Dovell — I  move  you  that  the  report  be  laid  on  the 
table. 

Mr.  Graves — I  know  this  is  not  debatable,  but  I  supp^ae 
we  will  not  have  any  dispute  on  that  matter.  Now  it  may  be 
that  the  first  recommendation  that  was  made  there  may  be  with- 
out merit.  I  am  a  very  strong  believer  in  it ;  I  believe  in  it,  not 
because  I  consider  it  so  essential  to  save  our  Supreme  Judges 
labor,  as  that  I  think  it  will  clarify  the  issues  that  are  presented 
and  render  it  more  probable  that  there  will  be  more  attention 
to  points  overlooked.  I  don't  see  why  there  should  be  any  ob- 
jection to  this^  except  the  obiection  of  the  lazy  man  who  has 
found  that  it  is  mighty  easy  just  to  say  to  the  stenographer, 
*T  want  a  record  of  this  case,"  and  go  away  until  it  is  ready 
for  him,  and  then  filea  it  and  that  is  all  he  has  to  do.  I  don't 
know  why  there  should  be  any  objection  to  this  system,  when  it 
conforms  so  closely  to  the  Federal  system.  With  a  little  change 
in  procedure,  it  is  the  Federal  system.  I  am  not  going  to  dis- 
cuss this  any  further,  because  I  fancy  I  am  in  the  minority, 
very  much  in  the  minority,  but  assuming  that  that  part  of  the 
report  is  objectionable,  it  seems  to  me  there  are  other  portions 
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of  it  which  should  be  axxjepted,  which  should  be  ax!ted  upon.  I 
haven't  heard  anyone  suggest  that  there  was  any  objection  to 
this  method  of  instructing  juries,  for  instance,  and  it  seems  to 
me  the  other  portions  should  be  considered. 

Xow,  if  this  motion  were  divided,  we  might  then  take  it 
up  seriatum.  Those  are  numberefd  separately,  they  can  be  con- 
sidered separately,  and  the  Association  can  reject  those  that  it 
does  not  approve  of,  and  accept  those  that  it  does.  I  therefore 
suggest  that  this  motion  be  lost. 

Mr.  Eobeets — Mr.  President^  I  am  one  of  those  lazy  men, 
and  therefore  take  my  preliminary  words  from  the  Senator  from 
this  county. 

I  think  there  is  one  possible  part  of  that  report  that  should 
be  passed  practically  unanimously  and  put  into  the  hands  of 
this  legislative  committee  or  pushing  committee,  or  whatever  it 
may  be,  and  while  I  don't  agree  to  adopt  any  part  of  the  re 
port,  I  think  it  might  be  in  order  that  the  question  might  be 
divided  so  that  if  anything  should  be  laid  on  the  table  it  will 
be  that  part  which  relates  to  the  record  to  the  Supreme  Court. 
I  think  we  can  pass  the  other  part,  and  it  ought  to  be  done. 

The  President — ^You  leave  the  Chair  in  some  embarrass- 
ment as  to  whether  the  question  is  divisible. 

Mr.  Graves — It  occurs  to  me  that  if  that  question  were 
withdrawn  and  brought  before  the  Association  by  a  motion  that 
the  first  part  of  this  report  be  not  approved,  or  be  approved,  as 
the  case  may  be,  whichever  motion  is  desired  to  be  made,  and 
that  the  second  paragraph  be  approved  or  not  approved,  as  the 
case  may  be,  that  the  wishes  of  the  majority  can  be  accomplished 
in  that  way. 

Mr.  Dovell — Following  the  suggestion  of  Senator  Graves, 
I  now  move  you,  if  it  be  in  order,  that  the  Association  disapprove 
of  the  first  recommendation  made  by  the  committe. 

Seconded  by  Mr. . 

Carried.     (After  withdrawal  of  first  motion.) 

Mr.  Dovell — And  I  move  tliat  that  part  in  relation  to 
juries  (Paragraph  2  of  report)  be  approved  and  adopted  by  the 
Association. 

Seconded. 

Carried. 
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Mr.  President — ^What  will  you  do  with  the  rest  of  the 
report  ? 

Mr.  Graves — -I  move  you  that  the  remainder  of  the  report, 
the  two  succeeding  sections,  be  approved  and  adopted,  and  that 
committees  be^  appointed  as  therein  suggested.  The  first  is  to 
appoint  a  special  committee  to  consider  what  means 'ought  to 
be  taken  in  anticipation  of  the  relief  of  the  congested  business 
of  the  Supreme  Court. 

The  second  is  to  appoint  a  committee  to  consider  in  what 
way  we  can  get  the  Legislature  to  pay  some  attention  to  our 
recommendations. 

Seconded  by  Mr.  Wooten.     Carried. 

TiiE  President — As  to  the  manner  of  the  apportionment 
of  these  committees,  I  prefer  the  Association  to  indicate  their 
desire. 

Mr.  Graves — I  suppose  under  the  constitution  and  by-laws, 
the  President  has  the  power  to  appoint. 

The  President — I  think  that  is  correct,  and  it  is  proper 
that  my  successor  should  appoint  all  these  committees. 

The  Secretary — In  this  connection,  as  to  the  last  para- 
graph of  this  report,  that  the  Legislature  has  not  paid  any  atten- 
tion to  our  recommendations,  I  think  the  fault  has  been  largely 
our  own.  My  exprience  is  that  the  Legislature  is  quite  willing 
to  listen  to  any  recommendations  we  have  to  offer.  Last  year 
Mr.  Macdonald  read  a  paper  recommending  an  increase  rn  the 
number  of  judges  of  the  Supreme  Court,  and  the  Association 
approved  of  it,  but  no  committee  was  appointed,  and  nothing 
wa.s  done;  it  was  overlooked  in  the  rush  of  business  the  last 
day,  and  in  correspondence  with  the  Executive  Committee  I 
took  that  matter  up,  and  while  everybody  knew  there  was  a 
general  demand  for  it,  and  of  course  that  was  an  easy  matter  to 
get  the  Legislature  to  act  upon ;  but  in  my  intercourse  with  the 
members  of  the  Legislature,  I  found  they  were  willing  to  listen 
on  other  subjects^  so  I  think  we  will  find  that  the  Legislature 
19  willing  to  listen  to  our  suggestions. 
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REPORT  OF  THE  COMMITTEE  ON  LEGAL  EDITCA- 
TIOX  AXD  ADMISSIOX  TO  THE  BAR. 

Me.  CoNtK)N — Mr.  President,  I  have  no  report  to  make.  I 
only  knew  through  the  courtesy  of  the  Secretary  that  I  was  on 
that  committee,  and  I  was  not  apprehending  tiiat  I  would  be 
on  any  committee.  I  have  some  very  positive  ideas  on  the  sub- 
ject, one  of  the  subjects,  at  least,  that  this  committee  would 
have  to  do  with,  and  I  would  like  to  get  them  before  the  Asso- 
ciation, but  in  the  position  I  am,  I  have  nothing  to  report 

I  think  there  is  one  thing  at  least,  in  the  law  of  this  state, 
that  ought  to  be  corrected,  and  that  is  the  matter  of  the  general 
education,  but  to  what  extent  we  want  to  go — if  we  want  to  have 
toning  up  of  that.  There  ought  to  be  some  requirements^  some 
test  as  to  a  man's  general  education  before  he  is  permitted  to 
take  an  examination  on  the  technical  subject  of  law.  We  could 
do  a  good  deal  towards  toning  up  the  bar  if  we  should  require 
the  applicant  to  satisfy  the  committee  that  he  has  a  good  general 
education,  and  if  wo  want  to  go  to  some  extent — if  we  want  to 
have  a  test  like  the  State  of  New  York,  to  prove  the  fitness  of 
an  applicant  before  he  imdertakes  to  study  law,  is  a  question. 
But  we  need  not  go  to  that  extent  at  the  outset  Or  if  we  had 
some  specific  statement  requiring  the  committee  to  examine  him 
or  got  some  other  satisfactory  evidence;,  a  diploma  from  high 
school  or  university,  it  would  go  a  long  ways  toward  toning  up 
the  general  bar. 

Before  the  next  Legislature  meets  we  will  have  another 
meeting,  and  I  would  like  to  get  a  report  before  this  Association 
along  these  lines,  if  I  would  be  permitted  to  do  it,  and  if  I  am 
on  the  committee  another  year  I  will  try  to  get  a  report  in 
shape  so  that  it  can  be  acted  upon.  At  this  time  I  can  make 
nothing  more  than  a  suggestion. 

Mr.  Avery — Do  I  understand  that  that  is  in  tlie  nature  of 
a  report  ? 

Mr.  President — I  think  the  Association  could  treat  it  as 
a  report 

Mr.  Avery — I  think  it  is  a  very  good  suggestion,  and  tiiat 
a  little  work  along  these  lines  would  be  very  much  to  the  ad- 
vantage of  the  bar  and  the  people  at  large. 
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The  gentleman  speaks  of  the  law  in  Ifew  York  State.     I 
am  somewhat  familiar  with  that     It  requires,  before  one  can 
become  a  law  student,  that  is,  three  years  before  that  term  com- 
menoes  to  run,  you  have  to  register,  and  before  you  can  register, 
you  have  to  secure,  unless  you  have  a  degree  of  A.  B.  or  B.  S., 
a  law  student's  examination.    That  is  a  good  stiff  English  ex- 
amination, and  it  assures  the  world  at  large,  who  are  obliged  to 
hire  an  attorney,  that  he  has  at  least  a  good  English  education. 
I  think  that  the  suggestion  of  elevating  the  standard  of  gen- 
eral education,  is  not  only  a  good  one,  but  I  think  there  ought 
to  be  a  registration  period,  as  for  instance  in  that  state,  there 
has  to  be  a  registration,  and  then  there  has  to  be  three  yonrs* 
study  of  law  after  that  period.     My  recollection  is,  however, 
that  three  years  in  an  office,  or  one  or  two  years,  I  forget  which, 
in  a  law  school,  fulfills  the  requirements.     I  think  it  is  a  most 
excellent  arrangement — it  raises  the  standard  of  attorneys,  and 
eliminates  a  great  many  people  who  ought  not  really  to  practice 
law.     I  do  not  mean  to  make  a  "closed  shop"  of  it,  or  anything 
of  that  kind,  but  there  are  certain  qualifications  that  the  world 
demands,  and  I  think  when  the  Supreme  Court  says,  "This  one, 
or  that  one,  is  an  attorney  at  law,"  that  he  ought  to  know  some- 
thing more  than  his  mere  legal  qualifications. 

Mr.  Heuston — To  give  it  a  standing  upon  the  minutes  and 
cause  it  to  be  brought  before  the  next  annual  meeting,  I  move 
that  the  suggestion  made  by  the  individual  member  of  the  com- 
mittee be  adopted  as  the  report  of  the  whole  committee.  Make- 
it  debatable  and  see  what  we  think  about  it.     Motion  carried. 

Mb.  Pbesibent — This  is  not  a  special  committee,  but  that 
is  a  request  for  this  particular  committee  to  report  at  the  next 
meeting. 

Motion  by  Mr.  Graves,  that  at  the  next  meeting  the  comr 
mittee  present  a  written  report  covering  the  qualifications  of 
general  education.    Carried. 

Mb.  Pbesident — The  next  order  of  business  is  a  paper  by 
Mr.  S.  M.  Bruce  of  Bellingham.  The  subject  is  "The  Jury 
System."     (See  Appendix.) 

Mb.  Graves — I  appreciate  very  highly  the  learning  and  in- 
dustry shown  in  the  preparation  of  the  paper  that  has  just  been: 
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read,  but  I  dissent  most  heartily  from  the  sentiments  therein 
expressed.  It  is  true,  as  said  by  the  author  of  the  paper,  that 
we  frequently  hear  discussion  with  reference  to  the  faults  of 
the  jury  system.  Where  do  you  hear  it?  Do  you  hear  it  among 
the  people,  among  those  who  have  the  litigation,  whose  cases 
are  being  tried  ?  Never.  You  hear  it  among  the  lawyers,  and 
you  hear  it  nowhere  else.  Among  the  lawyers,  whom  do  you 
hear  it  from  ?  You  hear  it  from  those  who  are  f urtherest  away 
from  the  people,  and  from  those  who  have  never  tried  cases, 
perhaps,  and  from  those  who  defend  cases  which  justly  merit 
the  reprobation  of  the  people.  It  was  but  the  other  day  that 
Judge  Taft  took  a  fall  out  of  our  old  venerated  jury  system. 
I  have  a  very  high  regard  for  Judge  Taft's  learning  and  abili- 
ties, but  it  simply  proves  what  I  said,  that  those  among  the 
lawyers  who  condemn  it  are  tliose  who  are  furthest  from  the 
peopla  Judge  Taft,  I  suppose,  has  never  tried  a  case  in  his 
life.  I  don't  think  there  is  an  instance  where  there  is  a  trial 
judges  who  will  repudiate  the  jury  system.  I  would  just  as 
soon  go  before  a  jury  in  this  Court  or  in  the  Superior  Court 
of  this  county,  defending  a  personal  injury  case,  if  I  had  a 
meritorious  defense,  as  I  would  go  there  and  defend  a  suit  on 
a  promissory  note,  and  I  would  know  that  I  would  receive 
justice  from  the  jury  as  my  case  merited.  Why  is  the  jury  to 
be  condemned  above  everything  else?  Juries  are  made  up,  or 
should  be  made  up  from  the  every-day  population  round  about 
us.  They  have  the  intelligence  and  ability  and  honesty  of  the 
average  every-day  man ;  just  so  much,  and  no  more.  Some  fail 
badly  in  intelligence  and  integrity,  perhaps,  but  the  others  stand 
high.  There  is  no  svstem  known  of  man's  workings  that  is 
perfect.  Why  should  you  reproach  a  system  that  has  stood  so 
long  and  done  so  much  good  ?  It  is  said  that  the  jury  system 
is  the  refuge  of  the  man  with  a  weak  case;  that  it  is  only  he 
who  seeks  to  have  a  jury  trial.  In  this  state  the  person  who 
•demands  a  jury  trial  must  put  up  the  jury  fee,  he  must  pay  $12 
in  addition  to  the  other  costs  in  the  case.  Go  to  the  Superior 
Court  of  this  county  and  see  how  much  time  is  taken  up  in  the 
trial  of  cases  before  juries  as  compared  to  trials  before  judges. 
With  juries,  more  than  three^fourths  of  the  time  of  the  Superior 
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Court  of  this  county  i&  taken  up  with  the  trial  of  jury  caaes. 
The  time  which  is  taken  up  with  the  trials  before  judges  is 
infinitismial  as  compared  with  that  taken  up  by  jury  cases. 
Now  why  is  that?  Are  three-fourths  of  the  cases  so  weak  on 
one  side?  No  sir,  it  is  because  the  average  lawyer,  the  one 
who  believes  he  has  a  fair  case,  is  more  willing  to  submit  it 
to  twelve  men  than  to  one.  Why  should  we  lift  our  judges 
above  jurors  in  integrity  and  ability  ?  Judges  are  drawn  from 
the  ranks  of  lawyers.  Lawyers  are  dra^vn  from  the  ranks  of 
men.  Lawyers  are  neither  better  nor  worse  than  the  men  around 
about,  and  twelve  men  or  less  are  always  better  able  to  decide 
these  disputed  questions  of  fact  than  one  man.  It  must  be  so, 
because  they  are  not  so  apt  to  be  swayed  by  prejudice  or  passion 
than  the  one.  It  is  intimated  and  said  against  juries  that  they 
are  swayed  by  public  opinion,  and  it  is  inferred  that  judges  are 
not  so  swayed.  I  think  it  is  too  much  laudation  of  ourselves, 
and  I  don't  think  the  lawyers  are  any  better  able  to  act  without 
prejudice  and  passion.  A  judge  is  a  lawyer;  he  is  but  one 
man,  and  he  is  more  apt  to  act  with  prejudice  and  passion  than 
twelve  men  are. 

It  is  said  that  we  might  get  experienced  tryers  of  fact  who 
would  be  better  fitted  to  hear  evidence  than  the  average  juror 
would  be.  I  think  that  might  well  be  doubted.  I  don't  think 
that*  the  judge  who  sits  on  the  bench  is  any  better  qualified 
to  hear  evidence  iJian  the  twelve  men  in  the  jury  box.  He  may 
hear  it  better  to  his  own  satisfaction ;  he  may  think  he  is  hearing 
it  better,  but  are  not  the  twelve  men  able  to  hear  it  better  than 
he  can?  That  must  be  so  because  they  are  acquainted  -v^ath 
the  men  who'  testify  on  the  stand ;  out  of  twelve  men  you  will 
find  a  number  who  are  the  same  kind  of  men,  engaged  in  the 
same  kind  of  business,  and  they  can  tell  just  as  quickly  as  the 
lawyer  whether  the  witness  is  testifying  truthfully  or  not.  And 
with  the  judges,  it  is  difficult  also  to  remove  them  from  politics. 
Any  office  that  draws  a  salary  in  this  country  is  held  by  a  man 
identified  with  the  dominant  politcal  party,  and  we  have  never 
been  able  to  get  our  judges  out  of  politics,  and  I  don't  think 
you  will  ever  get  tryers  of  fact  out  of  politics. 

You  have  got  your  jury  system,  out  of  polities.     It  is  said 
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also  that  it  is  enough  to  condemn  the  jury  system  because  of 
improper  practices  often  resorted  to,  but  we  have  laws  against 
jury  fixers.  We  have  a  law  on  the  statute  books  against  fixing 
judges — as  much  for  one  as  the  other.  Place  once  in  the  hands 
of  judges  elected  by  the  people  or  appointed  for  long  terms,  to 
weigh  evidence,  and  you  will  inaugurate  a  system  sudi  as  has 
not  been  known  at  any  time  within  the  history  of  tie  Englidi 
people. 

Mb.  Wooten — I  cannot  forebear  to  add  my  endorsement 
and  complete  concurrence  in  what  has  been  said  by  Mr.  Graves. 
Leaving  out  of  the  question  what  may  be  called  the  speculative 
and  scholastic  feature  of  the  bill  and  getting  down  to  the  prac- 
tical portion  of  it,  namely,  the  pessimistic  view  of  civilization 
in  general,  which  I  think  cannot  meet  with  the  approval  of  a 
conservative,  rational  number  of  the  profession,  I  am  satisfied 
it  would  meet  with  tlie  approval  of  the  best  judges  in  the  country 
who  have  observed  jury  trials  and  the  tribulations  of  twnelve  men 
in  a  jury  box. 

I  remember  some  years  ago  a  symposium  contributed  to 
by  the  greatest  judges  in  America  and  England,  in  which 
appeared  a  series  of  articles  by  Justice  Miller,  who  served 
so  long  and  with  such  distinction  on  the  Supreme  Bench.  He 
wrote  three  articles  on  the  subject,  in  which  he  took  the  posi- 
tion that  the  jury  system  was  not  greatly  fortified  by  the  Eng- 
lish law  and  the  ancient  systems  of  jurisprudence.  He  stated 
that  during  his  services  of  more  than  twenty  years  on  the  Su- 
preme Bench,  that  he  had  seen  more  absurd  conclusions  arrived 
at  in  the  consultation  room  of  the  Supreme  Court  of  the  United 
States,  and  the  most  ridiculous  conclusions  arrived  at  by  them 
than  he  had  ever  seen  in  any  jury  box.  And  he  went  on  to  point 
out  why  the  professional  trial  lawyer^  who  has  looked  at  the 
technical  side  from  the  standpoint  of  a  lawyer  has  become  in- 
capacitated from  arriving  at  correct  conclusions  in  fact  Casee 
tried  in  a  court  house  are  cases  involving  a  common  knowledge 
of  every-day  things.  For  instance,  a  suit  upon  a  contract  for 
tlie  erection  of  a  building,  or  for  the  keeping  of  some  contract 
of  business,  commercial  or  otherwise,  it  usually  contains  a  lot 
of  ordinary  fact  that  a  man  engaged  in  ordinary  business  in 
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the  comiriunity  understands  better  than  any  judge,  be  he  ever 
so  learned,  that^  if  set  on  the  bench,  because  a  lawyer,  looks 
at  it  entirely  from  the  technical  standpoint  and  biased  by  his 
professional  training. 

I  undertake  to  say,  without  any  disparagement  of  the  bench, 
that  if  you  take  men  who  have  all  their  lives  long,  for  instance, 
been  corporation  lawyers,  and  gain  their  intellectual  informa- 
tion from  their  side  of  the  question^  and  put  them  on  the  bench 
to  try  cases,  that  the  citizen  wcfuld  stand  very  little  show.  The 
man  doesn't  live  who  can  emancipate  himself  from  the  bias  of 
his  intellectual  training,  and  what  would  be  the  result  of  plac- 
ing the  man  of  a  certain  branch  of  intellectual  training  on  the 
bench? 

Xow  it  is  useless  to  refer  the  American  and  English  lawyer 
to  the  imperial  institutions  of  Germany.  The  English  speak- 
ing people,  both  in  the  mother  country  and  here,  have  their 
institutions  perfected  by  time  and  the  wisest  members  of  the 
profession,  both  of  the  bench  and  the  bar  are  steadily  advanc- 
ing and  progressing. 

There  is  one  gratifying  fact  about  these  discussions:  they 
provoke  a  perennial  interest,  but  they  are  harmless  as  long  as 
the  American  and  English  people  understand  their  rights. 

Mb.  Eobebtson — I  have  listened  with  a  good  deal  of  in- 
terest to  the  paper  in  relation  to  the  jury  system,  and  am  glad 
that  the  question  is  before  this  Association,  because  it  is  now 
getting  popular  to  attempt  to  abrogate  the  system  under  which 
our  laws  have  been  developed,  and  to  substitute  some  other 
system,  as  has  been  proposed,  and  I  for  one  believe  that  there 
never  will  be  a  time  when  the  abrogation  of  the  jury  system 
will  be  approved  by  the  citizenship  of  the  United  States,  any 
more  than  any  other  system  that  has  been  crystallized,  you  might 
say,  by  centuries  of  successful  practice.  The  reason  why  the 
jury  system  is  beneficial  is  because  when  a  judge  is  on  the 
bench;  after  some  association  with  attorneys,  he  necessarily  be- 
comes familiar  with  men  of  capacity,  and  of  their  methods  of 
procedure,  and  many  times  these  men,  especially  lawyers  of 
great  ability,  have  great  influence  with  courts — ^that  is,  they 
have  influence  with  courts  because  they  have  ability  to  present 
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questions  of  fact  and  of  law,  and  the  court,  to  some  extent,  be- 
comes careless  under  the  influence  of  the  capacity  of  the  attor- 
neys practicing  before  them,  that  offsets  any  question,  in  my 
opinion,  of  sympathy  or  passion  or  prejudice  that  might  arise 
in  the  minds  of  the  jury.  In  addition  to  that,  you  have  only 
one  mind  to  prejudice  when  that  mind  is  on  the  bench,  but 
you  have  each  of  them  when  they  are  on  the  jury.  Hence, 
the  jury  comes  into  court  imfamiliar  with  the  litigation  that 
has  been  before  the  courts  for  sometime^  and  frequently  courts 
have  become  biased  in  such  litigation  to  the  extent  that  they 
bring  into  consideration  of  the  case,  knowledge  that  has  been 
gained  by  tiiem  in  practice  before  the  courts. 

Ifot  only  that,  but  where  there  is  passion  in  the  jury  sys- 
tem, as  there  sometimes  is  in  some  of  the  Federal  Courts,  it 
occurs  out  of  some  improprieties  in  the  system  itself.  Un- 
doubtedly juries  can  be  influenced,  but  I  don't  believe  what 
tiie  gentlemen  who  has  just  addressed  this  meeting  says  in  re- 
gard to  juries  tending  to  favor  persons  who  have  claims  for 
XJersonal  injuries  against  corporations.  I  know  that  it  is  not 
so  in  this  Court,  and  I  don't  believe  in  the  Federal  Court  in 
Spokane  county  in  ther  last  five  or  six  years  it  has  been  pos- 
able  to  succeed  in  cases  before  juries  in  this  Court,  due  to  the 
fact  that  for  a  number  of  years,  both  in  this  Court  and  in  the 
Courts  of  the  United  States,  a  system  of  jury  selection  has 
existed  which  in  my  mind  should  be  abrogated  by  a  better  sys- 
tem. Take  for  instance  the  Mitchell  trial.  I  believe  there, 
under  the  direction  of  the  District  Attorney  or  something,  they 
went  back  some  five  or  six  years  and  arbitrarily  selected  a  jury 
list,  because  it  was  thought,  I  presume,  that  people  would  be 
influenced  in  some  way  if  the  jury  were  selected  generally 
throughout  the  district,  and  it  shows  the  power  that  5ie  Jury 
Commissioner  has  in  the  Federal  Court  I  don't  think  it  is 
good  practice. 

jjf ow,  in  the  question  of  condemnations,  I  simply  cite  this 
because  my  Brother  Graves  says  he  would  be  willing  to  submit 
a  case  to  the  jury.  Most  of  these  juries  are  selected  by  the 
Sheriff,  especially  appointed  to  select  a  jury,  and  in  both  of 
these  cases  I  think  the  selection  is  improper.     Xow,  under  the 
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present  law  in  the  counties  of  this  state,  I  think  one  of  the 
judges  has  directed  a  jury  list  of  10,000  to  be  selected,  and 
that  is  a  proper  and  fair  way,  and  the  only  proper  and  fair 
way  to  do  it,  and  they  serve  for  thirty  days,  and  I  believe  the 
practice  in  Spokane  county  is  freer  from  corruption  than  it  has 
been  for  the  last  fifteen  or  twenty  years.  In  my  own  opinion, 
do  what  you  will,  you  never  know,  the  judge  never  knows,  or 
anybody  on  the  other  side  can  tell  what  the  jury  is  going  to 
do.  But  you  can,  almost  anybody  can  tell  what  the  judge  is 
going  to  do — that  is,  if  he  is  an  honest  man,  you  know  that 
justice  will  be  administered  with  a  passive  hand.  One  time 
in  Taooma,  our  Brotiier  Houston  and  a  number  of  others  got 
together  because  we  were  dissatisfied  with  the  bench,  and  we 
got  what  we  thought  was  a  very  capable  man.  This  run  on  for 
three  years,  until  the  coming  of  election,  and  then  it  was  noticed 
that  the  Court  was  becoming  partial  in  his  decisions  in  order 
that  he  might  strengthen  his  political  fences.  Juries  cannot 
do  that ;  they  are  only  before  the  Courts  for  a  short  while,  and 
what  we  ought  to  do,  what  ought  to  be  done,  I  think  we  should 
recommend  that  the  selection  of  juries  in  the  Federal  Court 
should  be  made  by  the  same  method  as  in  State  Courts — that 
is,  of  securing  juries  from  a  large  general  list. 

I  don't  think  any  Jury  Conmiissioner  that  ever  lived  ought 
to  hold,  practically  in  the  palm  of  his  hand — I  don't  want  to 
say  dishonest  juries,  because  none  of  that  kind  have  ever  been 
selected  to  my  knowledge;  but  it  is  too  big  a  power  to  be  held 
by  anybody.  But  this  jury  system  will  stand  forever,  and  will 
not  be  abrogated — I  don't  think  it  will  ever  be  with  the  con- 
sent of  the  American  people,  that  constitutional  provision — 
trial  by  jury.  If  it  does,  in  my  opinion,  under  our  form  of 
government,  if  you  were  to  do  away  with  the  jury  system  you 
would  leave  all  the  rights  of  litigants  to  the  positive  decision  of 
judges  who  necessarily  become  partisan,  because  there  are  only 
a  few  men  in  the  world  who  rise  to  the  heights  of  greatness. 
Attorneys  ought  to  be  protected  and  kept  within  their  rights 
and  at  the  same  time  carry  on  litigation  on  the  plane  it  ought 
to  be.  With  our  jury  system  and  capable  judges  and  able  men 
on  the  Supreme  Bench,  we  have  today  in  America  the  best  sys- 
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tem  of  any  government  in  the  world ;  equally  as  good  as  Ger- 
many, and  much  better  than  Russia,  and  the  American  citizen 
is  protected,  as  far  as  his  right  of  trial  by  jury  is  concerned. 
Mb.  Roberts — As  to  what  Judge  Wooten  has  said,  reminds 
me  of  a  case  at  Leavenworth,  Kansas.     Thomas  B.  Van  Allen 
was  United  States  District  Attorney,  and  counsel  on  opposite 
sides  decided  to  try  the  case  before  Judge  Miller.     It  was  a 
suit  in  replevin  to  recover  some  mules  on  behalf  of  the  gov- 
ernment    Justice  Miller  heard  the  case  and  decided  it  against 
the  government.     That  evening:  the  judge  was  sitting  at  dinner 
at  his  hotel,  and  Mr.  Van  Allen  came  to  him  and  said :   "Judge 
Miller,  when  you  sit  on  the  bench  in  equity,  or  cases  before  a 
jury,  you  may  be  a  good  judge,  but  I  want  to  tell  you  that  as 
^  j^ry  you  are  a  damn  failure."     I  believe  that  twelve  men 
can  better  try  a  question  of  fact  than  can  one  man,  and  I  be- 
lieve that  not  because  I  represent  plaintiffs  in  personal  injury 
cases.     My  practice  is  on  the  other  side,  and  when  I  appear 
in  such  a  case  it  is  usually  for  the  defendant,  though  I  wx)uld 
prefer  to  try  any  case  before  a  jury  rather  than  to  the  judge. 
But  I  want  to  emphasize  what  has  just  been  said  here  about  the 
predilection  of  the  trial  judge.     Over  in  Seattle  we  have  six 
judges  sitting,  and  you  find  the  attorneys  of  that  bar  in  certain 
instances  trying  to  get  cases  before  a  certain  judge.    Why  ?    Not 
because  they  believe  he  is  corrupt;  not  because  they  don't  believe 
in  his  integrity,  but  because  they  know  that  that  particular  judge 
^vill  rule  in  a  certain  way  upon  certain  particular  questions,  and 
do  so  perfectly  honestly,  and  as  he  has  well  said,  it  is  not  pos- 
sible before  the  jury  to  know  what  they  will  do.    What  we  want 
is  the  elevation  to  tJie  bench  of  men  of  more  broad  guage,  learn- 
ing and  knowledge,  and  not  men  of  incompetency  who  bring  the 
profession  into  disrepute,  and  then  I  think  you  will  not  have  so 
much  trouble  with  the  jury  system. 

Mr.  Coxdon — I  would  like  to  say  a  word  or  two,  starting 
with  the  suggestion  of  the  gentleman  who  preceded  me,  to  ele- 
vato  the  bar  to  perfection  and  the  benoh  to  the  same  height  I 
think  we  are  getting  better  juries  today  than  for  a  long  time 
past,  and  hv  iho  present  system  the  administration  of  justice  is 
brought  close  to  the  people.     No  citizen  can  come  out  of  the 
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jury  box  without  feeling  that  he  has  had  a  part  in  the  adminis- 
tration of  the  law  and  of  Justice.  He  comes  out  with  the  feel- 
ing that  he  has  had  a  part  in  the  decision  of  the  rights  of  people 
in  litigation,  and  they  are  better  citizens^  and  if  from  the  same 
ranks  of  business  or  professional  calling,  they  are  better  able  to 
tell  and  better  able  to  quiet  the  distrust  that  is  prevalent.  None 
of  us  can  deny  it ;  we  come  in  contact  with  distrust  all  the  time, 
and  no  juror  attending  upon  courts  and  listening  to  the  talks 
made  by  the  judge  to  9ie  jury  and  by  the  judge  to  the  lawyer, 
can  help  but  be  a  better  citizen  than  he  was  when  he  went  there. 
So,  admitting  of  the  uncertainties,  I  say  it  is  the  saving  grace 
of  the  common  people  and  close  in  touch  with  the  administration 
of  justice,  which  is  reason  enough  for  us  to  continue  it. 

Mr.  Munteb — I  regret  that  I  did  not  hear  the  entire  paper 
read  which  is  just  being  discussed,  but  from  what  I  have  heard 
in  the  discussion  I  am  in  the  happy  condition  of  being  able  to 
agree  with  both  sides  of  the  controversy  to  some  extent.  There 
is  no  question  iJiat  defects  exist  in  our  present  jury  system,  or 
at  least  that  the  results  are  not  as  satisfactory  as  would  be 
desired  by  the  bar  and  by  the  public  generally,  but  I  fully  agree 
with  those  who  oppose  the  abolition  of  the  system.  By  reason 
of  the  pride  which  we  naturally  feel  from  what  has  come  down 
from  our  Anglo-Saxon  ancestors  directly,  I  believe  that  when 
the  advantages  which  have  been  pointed  out  in  favor  of  the 
jury  system,  I  think  that  those  advantages  still  exist,  that  the 
safeguards  that  are  contained  in  the  jury  system  are  still  neces- 
sary. One  of  the  defects,  as  some  one  has  suggested,  is  in  the 
general  manner  of  selection.  I  believe  we  have  nearly  arrived 
at  a  perfect  system.  That  is,  at  least  that  there  is  no  possible 
system  of  either  making  it  a  profession  or  taking  it  from  certain 
classes.  However,  by  reason  of  my  experience,  and  not  being  an 
Anglo-Saxon,  and  by  reason  of  the  stamp  which  I  bear,  the 
stamp  of  quality,  "Made  in  Germany,"  I  might  call  attention 
to  something  that  we  might  learn  from  Germany.  We  have 
there  in  their  Courts,  what  is  called  a  Court  of  Commerce,  to 
which  are  referred  all  questions  between  traders,  between  com- 
mercial men.  Kow  there  is  no  question  about  it,  if  you  select 
twelve  men  at  random,  out  of  those  who  enter  into  industrial 
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and  agricultural  oommunities,  upon  a  complicated  commercial 
question — ^that  ia,  simply  carpenters,  bricklayers  and  farmers, 
they  -will  not  be  able  to  follow  the  evidence  in  auch  a  manner 
as  to  be  able  to  decide  from  the  evidence  as  well  in  that  par- 
ticular case  as  twelve  merchants,  on  commercial  contracts  of 
bookkeeping;  they  should  know  something  about  it  That  is 
exactly  what  is  done  there.  In  that  class  of  cases  the  court  is 
presided  over  by  a  man  learned  in  the  law — a  judge.  Whether 
it  is  twelve  men  or  not,  I  don't  know,  but  they  determine  the 
question  the  same  as  our  jury  does  here.  As  pointed  out  in 
the  able  paper  here,  it  is  difficult  to  make  any  improvement 
which  requires  any  change,  but  improvenuents  do  come,  nevei> 
theleps,  and  it  would  not  be  so  very  difficult  to  at  least  segre- 
gate certain  clasees  of  cases  and  say  they  should  be  decided  by 
jurors  who  are  experts  and  better  able  to  decide  that  class  of 
cases.    They  would  be  better  able  than  a  judge  would. 

Mr.  Heuston — I  wish  to  express  my  appreciation  of  the 
learning  expressed  in  that  paper.  I  am  not  going  to  give  any 
opinion  or  debate  the  question  at  all.  It  has  been  demonstrated 
by  that  paper  that  the  jury  system  which  we  have  today  is  not 
what  it  was  at  its  origin,  but  has  almost  completely  changed 
during  these  centuries^  and  it  is  still  changing,  and  in  the  in- 
terest of  science,  I  would  like  to  take  this  occasion,  when  so 
many  are  present,  leading  attorneys  of  the  state,  to  get  a  little 
information,  and  I  wish  to  move  this  body  to  express  its  senti- 
ments, that  the  last  change  in  the  jury  system,  by  which  a  verdict 
may  be  agreed  to  by  ten  members  instead  of  twelve,  therefore 
completely  overthrowing  the  old  theory  of  unanimity,  be  also 
extended  to  the  juries  in  the  Federal  Courts.  Understand  me, 
I  am  submitting  this  for  the  purpose  of  bringing  out  the  senti- 
ment of  this  body,  to  report  a  recommendation  on  the  part  of 
the  State  Bar  Association,  which  implies  that  the  change  from 
imanimity  to  ten  men  in  rendering  a  verdict  in  the  State  Court 
has  been  a  success,  whether  it  has  or  not.  I  am  not  going  to 
debate.  I  hope  some  gentleman  will  enlighten  us  on  that  sub- 
ject, but  I  am  assuming  that  it  has  been  a  success,  and  that  this 
State  Bar  Association  is  ready  now,  after  a  thorough  argument, 
to  recommend  it  to  the  authorities,  which  of  course,  it  may 
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never  reach,  but  neverthelees  to  express  in  its  minutes  a  reso- 
lution that  ten  men  may  make  a  verdict  in  the  Federal  Court. 

Mb.  Gbavbs — Second  the  motion, 

Mr.  Bbonson — I  think  that  would  require  a  constitutional 
amendment  I  think  we  would  be  unable  to  do  that.  I  under- 
stand the  authorities  so  hold. 

Mr.  Heuston — I  mean,  Mr.  President^  that  we  recommend 
it  to  the  United  States  as  a  constitutional  amendment.  I  think 
we  ought  to  go  on  record  that  we  believe,  if  we  honestly  think 
we  do,  that  the  change  has  been  a  good  thing.  I  would  like  to 
see  it  expcessed  on  tibe  minutes,  and  I  think  it  is  certainly  in 
order  for  this  body  to  express  a  resolution,  notwithstanding  it 
may  require  an  amendment  to  the  constitution. 

The  Secbetaby — I  have  just  this  suggestion  to  make:  Mr. 
Robertson  wished  also  the  selection  of  juries  in  the  State  Courts, 
and  I  think  we  should  recommend  the  selection  of  juries  in  the 
Federal  Courts  to  be  in  the  same  manner  as  in  the  State  Courts. 

Mr.  Heuston — I  am  willing  to  incorporate  that  sentiment. 

Judge  Crow  —  Aren't  we  treading  on  rather  dangerous 
ground  ?  Isn't  that  a  suggestion  to  Congress  that  if  you  want  to 
make  good  law8>  you  must  look  to  the  Legislature  of  the  State 
of  Washington  ? 

Mb.  Munteb — 1  believe  I  have  more  of  an  excuse  than 
Judge  Crow,  to  speak  my  gratification  to  tell  the  people  what 
a  good  thing  the  legislature  of  this  state  can  do. 

Mr.  Bighabdson — ^The  sentiment  expressed  in  this  motion 
or  resolution  would  require  an  amendment  to  the  constitution 
of  the  United  States.  We  should  hesitate  to  make  an  amend- 
ment to  the  constitution.  I  believe  in  the  constitution  of  the 
United  States.  I  have  sworn  several  times  to  obey  and  support 
it,  but  people  of  the  United  States  have  a  right  to  change  the 
constitution,  and  if  any  member  of  this  Association  believes  in 
this  principle,  there  is  no  reason  why  he  ought  not  to  say  so. 
Xow,  I  believe  in  the  principle  of  a  less  number  of  jurors  ren- 
dering a  verdict.  I  have  taken  no  part  in  the  general  discussion, 
because  I  could  see  by  the  drift  of  the  opinion  expressed  that 
there  was  no  danger  of  the  abolition  of  the  jury  system.     My 
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experience  with  the  bar  and  with  the  bench  has  convinced  me 
that  the  jury  system  is  the  only  practical  system  of  adminisr 
tering  justice  in  this  country.  I  am  unanimously  in  favor  of 
the  trial  by  jury,  and  there  is  one  defect  in  our  jury  system 
which  is  a  serious  one  and  which  requires  amendment,  and  that 
is  a  requirement  that  even  ten  of  the  jurors  are  imnecessary  to 
a  verdict.  I  defy  any  gentleman  present  to  give  us  a  real  good, 
practical,  common  sense  reason  why  eight  of  the  ten  should  not 
render  a  verdict,  and  I  am  in  favor  of  making  a  resolution  that 
even  eight  may  render  a  verdict  in  either  the  United  States  or 
State  Courts. 

Now  the  suggestion  made  by  Judge  Crow  that  because  this 
was  simply  a  measure  adopted  by  the  Legislature  of  the  State 
of  Washington  that  it  might  be  presumptuous  in  us  to  recom- 
mend it  on  that  account  No ;  we  recommend  it  because  it  com- 
mends itself  to  our  judgment  as  a  most  just  way  to  reach  a 
verdict,  an  honest  verdict  in  the  trial  of  a  case.  I  am  in  favor 
of  the  reeolution,  I  am  willing  to  say,  however,  that  I  would 
be  willing  to  go  mucL  further,  and  recommend  tiiat  eight  men 
render  a  verdict  in  all  oases,  both  civil  and  criminal. 

The  President — The  question  before  the  Association  is 
as  to  the  sentiment  in  relation  to  ten  jurors  rendering  a  verdict 
The  result  of  your  vote  will  be  either  for  the  recommendation 
to  Congress,  I  suppose  for  an  amendment  to  the  constitution  so 
that  ten  jurors  may  render  a  verdict  in  the  Federal  Courts,  or 
against  it  Those  in  favor  of  the  motion  will  say  "Aye."  Those 
opposed  will  say  "No."  The  Chair  is  in  doubt ;  those  in  favor 
of  the  motion  will  please  rise.    Motion  carried. 

The  Peesident — The  other  part  of  the  motion  is  the  recom- 
mendation for  the  adoption  of  the  state  practice  in  the  selection 
of  jurors  in  the  Federal  Courts.    Motion  carried.   • 

Mr.  Condon — Mr.  President,  I  would  say  that  I  believe 
that  the  purpose  has  already  been  accomplished  when  it  is  re- 
ported that  we  do  approve  our  state  law  making  a  change  in 
the  jury  system  and  that  we  recommend  it  to  be  extended  to 
the  Federal  Courts — to  simply  print  it  in  our  record.  I  doubt 
if  it  will  be  really  wise  to  go  any  further  than  that  I  simply 
express  my  personal  opinion,  and  that  it  simply  be  printed  in 
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our  record  so  that  any  man  can  tell  that  the  State  Bar  approved 
of  that  idea. 

The  Pkesidbnt — ^It  will  be  the  duty  of  the  Secretary  to 
GonmiTiiuGate  it  to  the  delegation  in  Oongreae. 

I  think  that  Mr.  Bruce  has  read  here  a  very  able  paper ;  no 
ordinary  paper  would  have  brought  out  the  discussion  which 
has  been  carried  on  here  this  afternoon.  I  think  he  is  entitled, 
as  the  mover  of  the  debate^  to  close  the  argument. 

Mr.  Bruce — When  I  attempted  to  gain  the  recognition  of 
the  Chair,  it  was  to  claim  that  the  result  of  the  vote  just  taken, 
recommending  to  the  Federal  Judiciary  the  state  statute  author- 
izing a  verdict  by  less  than  twelve  jurors,  vindicated  every- 
thing I  said  about  the  jury  in  this  paper.  I  only  wanted  to 
say  that  my  Brother  Graves,  Brother  Wooten  and  Brother  Rob- 
erts this  morning  in  advocating  the  reform  relative  to  instruc- 
tions to  the  jury,  vindicated  all  that  I  said  about  jury  reform, 
and  they  went  father  than  I  did,  and  said  that  the  jury  didn't 
understand  what  the  instructions  were  and  what  the  evidence 
was. 

I  have  never  been  hurt  by  being  criticized,  thought  the  in- 
ference thrown  out  that  I  was  in  the  primary  class,  makes  me 
a  little  resentful.  I  have  practised  before  the  jury  a  great  many 
years  and  am  very  well  satisfied  with  the  percentage  of  verdicts 
I  have  gained  and  the  size,  but  the  real  idea  of  this  paper,  I 
think,  was  overlooked  by  the  emotions  of  the  gentlemen  who  at- 
tempted to  criticize  it.  The  idea,  I  know,  is  expressly  set  forth 
that  the  abolition  of  the  jury  system  would  be  revolutionary, 
but  the  change  is  constant;  it  is  coming  and  we  can't  stop  it. 
You  might  just  as  well  talk  about  stopping  the  tide,  as  talk 
about  stopping  the  progress  of  jurisprudence,  and  the  man  who 
comes  up  here  today  and  talks  about  the  impossibility  of  im- 
proving the  jury  system,  will  learn  that  changes  must  come. 
Xow  it  seems  to  me  so.  He  is  learning  the  greatest  questions 
of  the  day  are  on  the  equity  side  of  our  courts,  and  that  is 
because  that  is  a  more  comprehensive  system  and  it  deals  with 
facts,  and  restrains  individual  action  and  liberties, — rights  that 
the  jury  system  can  never  reach,  but  we  at  least  ought  to  be 
willing  to  improve  the  jury  system,  and  I  would  be  perfectly 
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willing  to  leave  it  to  my  Brother  Graves  or  to  Brolter  Robert- 
son or  to  anyone  who  coolly  sits  down  and  analyzes  oonditionB^ 
whether  or  not  juries  carefully  selected  are  apt  to  be  more 
careful  in  their  verdicts  than  jurors  selected  in  an  easier  way. 
No  man  here  disputed  that  point,  but  suggested  more  care  in 
selection  of  the  juror ;  now  that  selection  hadn't  ought  to  stop 
on  the  examination  of  legal  requirements;  it  ought  to  go  to 
his  character,  his  intelligence,  what  he  knows  about  the  subject 
that  is  to  be  litigated,  just  as  my  friend  over  here  advised  and 
just  as  this  other  friend  over  here  has  advised,  and  it  is  coming. 
We  have  got  to  tlie  verdict  rendered  by  less  than  twelve  of  tlie 
jurymen  and  when  the  majority  verdict  will  prevail,  it  won't 
be  a  question  of  eight — it  will  be  a  question  of  seven  or  even 
less,  and  a  majority  of  three  will  render  a  verdict 

The  question  I  wanted  to  get  before  you,  is  what  is  the  best 
and  most  expeditious  way  of  reaching  that  result. 

The  President — The  next  order  is  the  report  of  the  d  m- 
mittee  on  Commercial  Law. 

The  Secretary — Mr.  President,  Judge  Joiner  has  referred 
the  making  of  a  report  to  some  other  member  of  the  committee, 
and  I  have  been  asked  to  have  it  go  over  until  tomorrow  morn- 
ing, and  the  same  way  with  the  report  on  Uniformity  of  State 
Laws.     Mr.  Sheppard  said  he  would  be  here. 

Mr.  President — Gentlemen,  during  the  noon  recess  I  re- 
ceived a  communication  from  the  committee  appointed  in  Ore- 
gon. It  had  some  reference  to  a  meeting  to  be  held  on  the  10th 
day  of  August  at  Portland,  at  which  timo  they  are  to  have  a 
number  of  leading  lawyers  of  the  state,  and  suggesting  a  Pacific 
Coast  Bar  Association  be  formed  and  inviting  us  to  be  present. 
I  will  ask  the  Secretary  to  read  the  communication. 

Conununication  read. 

^in.  President — I  think  it  would  be  proper  for  the  Asso 
ciatioYi  to  pass  a  resolution,  at  least  in  rec(^ition  of  the  notice 
that  has  boon  sent  us. 

Ji  DGE  Crow — It  strikes  me  that  an  organization  of  this 
kind  on  this  Coast  could  not  be  other  than  a  good  move;  it  seems 
to  me  that  some  action  would  be  proper,  and  I  therefore  move 
you  that  it  be  the  sense  of  this  Bar  Association  that  action  along 
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the  lines  of  organization  of  a  Pacific  Coast  Bar  Association 
should  be  taken,  as  proposed. 

Mb.  Peesident — I  would  suggest  that  Judge  Crow  reduce 
that  to  writing,  and  the  Secretary  forward  it  to  the  Secretary 
of  the  Association  named. 

After  an  extended  discussion  it  was  unanimously  voted  to 
accept  the  invitation  of  the  Oregon,  Bar  Association,  and  ap- 
prove the  formation  of  a  Pacific  Coast  Bar  Association.  The 
Secretary  was  instructed  to  so  notify  the  Oregon  Bar  Associa- 
tion. 

Mb.  Dewart — Tomorrow  will  be  the  election  of  officers, 
and  I  would  like  to  move  at  this  time  that  the  President  ap- 
point a  committee  of  three  to  nominate  officers  for  the  ensuing 
year.     Seconded, 

Mb.  Graves — I  would  like  to  know  what  is  the  reason  for 
that — ^what  is  the  necessity  for  it.  If  there  is  any  necessity, 
reason  or  precedent  for  it^  why  we  might  probably  follow  it 

Mb.  President — ^I  will  ask  the  Secretary  what  the  by-laws 
say  on  that. 

Secretary — I  think  there  is  nothing  in  the  by-laws  as  to 
that. 

Mr.  President — I  suppose  the  motion  is  made  in  pursu- 
ance of  the  custom  of  the  American  Bar  Association  in  that 
respect. 

!Mr  Dew  art — ^Tes,  a  standing  committee,  I  believe,  of  the 
American  Bar  Association.  This  is  a  matter  of  large  im- 
portance and  usually  conduces  to  much  better  working,  and  we 
think  it  is  a  very  desirable  thing  to  introduce  into  our  Asso- 
ciation.    It  has  been  done  before.     Motion  lost. 

Adjournment  was  taken  to  10  o'clock  a.  m.,  July  7th. 
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SECOND   DAY 


MORNING  SESSION. 

Me.  President — I  will  make  an  innovation  in  the  proceed- 
ings today,  inasmuch  as  we  have  partially  snoceeded  in  the 
invitation  to  have  members  of  the  Supreme  Bench  attend  the 
session,  and  I  think  the  Association  should  extend  its  thanks 
to  those  members  of  the  Supreme  Court  who  have  attended, 
and  we  will  ask  them  to  briefly  respond  to  this  welcome.  I 
will  first  call  upon  Judge  Root 

Judge  Root — I  do  not  know  why  you  should  insist  upon 
"age  before  beauty,"  in  this  case,  but  as  that  seems  to  be  the 
order,  I  desire  to  say,  Mr.  President^  that  it  has  always  been 
a  pleasure  to  me  to  join  these  gatherings,  and  as  you  know,  for 
many  years  past  I  have  been  present,  except  when  I  was  unable 
to  do  so. 

.  I  firmly  telieve  in  these  meetings,  and  believe  they  are  a 
good  thing  for  both  the  bench  and  the  bar.  The  older  I  grow, 
the  more  I  realize  that  the  interests  of  the  bench  and  the  bar  go 
hand  in  hand,  and  the  better  the  understanding  between  them, 
the  better  it  is  for  both.  I  was  gratified  this  morning  when 
someone  told  me  of  the  action  taken  here  yesterday  with  ref- 
erence to  the  proposal  that  comes  from  the  Oregon  Bar,  of  form- 
ings a  Pacific  Coast  Bar  Association.  I  think  it  a  wise  and  very 
proper  thing  on  the  part  of  this  Association  to  indorse  that  move- 
ment. We  all  know  the  wonderful  changea  taking  place  in  the 
Orient^  and  the  last  few  years  have  brought  changes  to  the  whole 
world,  and  this  Coast  is  to  be  more  closely  identified  with  those 
conditions  than  other  paxta  of  the  world,  and  in  the  results  of 
this  changed  condition,  the  legal  fraternity  will  have  more  to  do 
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than  any  other  class  of  people,  and  the  people  have  now  turned 
to  the  legal  profession  aa  their  leaders — as  the  men  who  shall 
take  hold  of  these  matters.  It  seems  to  me  a  happy  idea  that 
the  members  of  tlie  bar  of  the  entire  Coast  should  become  better 
acquainted,  one  with  the  other,  Now  we  all  know  that  there  are 
very  able  lawyers  in  California  and  Oregon,  and  other  neigh- 
boring states  possess  able  attorneys  within  their  bounds,  and 
yet  personally,  we  are  unacquainted  with  many  of  them,  and.  I 
think  this  movement  will  be  the  means  of  bringing  us  together 
and  giving  us  an  understanding  of  the  needs  and  the  questions^ 
of  importanoe  to  one  another.  It  will  be  a  place  where,  con- 
veniently, the  lawyers  may  meet  and  discuss  these  great  quee- 
tioDs  that  are  peculiar  to  the  Coast,  and  I  believe  it  is  a  wise^ 
idea ;  not  that  it  should  in  any  way  interfere  with  the  American 
Bar  Association,  but  we  will  have  the  benefit  of  these  meetings 
right  in  our  own  midst,  so  to  speak,  in  our  own  home,  where- 
we  should  have  them.  Therefore,  I  desire  to  commend  the 
position  taken  by  the  Association  here  yesterday. 

And  as  far  as  this  session  is  concerned,  I  am  informed 
that  you  had  an  interesting  meeting  yesterday,  and  believe  you 
will  today,  and  I  am  glad  to  be  here,  and  in  tiiat  behalf  I  know 
I  speak,  for  all  the  members  of  our  Court  in  trusting  that  a 
perfect  understanding  shall  at  all  times  exist  between  the  mem- 
bers of  the  bar  and  the  Court  We  feel  that  our  work  depends  • 
much  upon  tlie  assistance  of  the  bar.  An  industrious^  honest,, 
courteous  bar  lends  great  aid  to  the  Court 

I  am  glad,  Mr.  President  and  gentlemen,  to  be  here. 

Mb.  Peesident — In  calling  upon  Judge  Crow,  I  will  say 
that  this  was  in  mind  from  the  beginning,  but  it  was  postponed*, 
so  that  we  might  have  the  pleasure  of  hearing  from  all  the  judges; 
at  the  same  time. 

Judge  Crow — Mr.  Chairman,  you  heard  from  me  once  or 
twice  yesterday,  and  it  is  a  little  unfair  to  ask  me  to  speak  on 
this  subject,  after  Judge  Root  has  so  well  expressed  the  senti- 
ments which  we  all  hold  towards  this  Association.  I  am  here 
among  my  own  people,  and  although  residing  on  the  western 
side  of  the  state,  Spokane  is  to  me,  of  all  places,  the  best  city 
in  the  State  of  Washington,  with  all  regard  to  our  friend,  and 
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as  long  as  I  am  in  this  state,  will  be  my  place  of  residence, 
although  I  am  to  be  absent  at  least  for  a  portion  of  the  time. 
Mr.  President,  I  concur  heartily  in  what  Judge  Hoot  has 
said  in  regard  to  the  feeling  of  the  Court,  of  which  I  have  had 
the  honor  for  a  short  time  to  be  a  member.  I  know  also  that 
we  have  a  feeling  of  deep  interest  in  the  State  Bar  Association, 
and  as  Judge  Root  has  suggested,  I  believe  there  is  a  universal 
desire  on  the  part  of  the  Court  to  have  a  full  and  complete 
understanding,  a  harmonious  feeling  with  the  entire  bar  of  the 
state,  and  I  know  the  other  members  of  the  Court  r^ret  their 
inability  to  be  hera  It  is  perhaps  unnecessary  for  me  to  say 
that  they  are  very  busy  and  are  trying  to  put  themselves  in  a 
position  where  they  can  get  a  little  rest  in  the  summer  time. 

In  regard  to  the  bar^  Judge  Root  has  suggested  that  the 
bar  can  be,  and  is  of  very  great  assistance  to  the  Court,  and  I 
never  knew  how  mudi  truth  there  was  in  that  statement  until 
the  last  few  months  of  my  experience.  I  believe  as  a  rule,  it  is 
almost  a  universal  rule  that  the  bar  of  the  State  of  Washington 
that  practices  before  that  Court,  that  they  are  fair,  honest  and 
candid  in  the  manner  in  which  they  tmdertake  to  present  their 
cases  to  that  Court  My  attention  has  been  especially  directed 
to  that  fact,  and  it  is  a  very  rare  occurrence  for  an  attorney, 
either  in  his  brief  or  upon  the  oral  argument  to  the  Court,  to 
make  what  he  is  conscious  of  making,  a  misstatement,  and  I 
think  it  is  evidence  of  the  very  high  standing  of  the  members 
who  practice  before  that  Court.  Now  that  is  as  it  should  be, 
because  if  the  business  of  the  Court  is  transacted  along  that 
plane  and  with  that  view,  better  results  can  be  obtained.  We 
all  know  that  the  results  are  not  what  is  desired ;  we  all  make 
mistakes,  the  members  and  the  Court 

I  am  very  glad  to  be  here,  Mr.  Chairman;  I  am  here  at 
home,  among  members  of  the  bar  with  whom  I  have  practiced 
for  fifteen  years  in  this  city,  and  I  believe  in  that  time  no  man 
ever  received  more  universal  kindly  treatment  than  I  in  all  tiie 
time  I  was  here  and  therefore  it  is  especially  pleasant  for  me 
to  be  here  at  this  time  with  you. 

Secretary — I  will  say,  Mr.  President,  that  I  have  several 
communications  from  judges  of  the  Courts  and  members  of 
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the  bar  regretting  their  inability  to  be  pfreseat^  and  many  others 
in  person  have  told  me  they  were  sorry  th^  oould  not  bef  here. 
I  have  just  received  a  telegram  from  Mr.  Geo.  L^d  Munn  say- 
ing he  oould  not  reach  here  and  that  he  had  mailed  his  paper 
and  requested  it  to  be  read. 

Mb.  Pbesidbnt — In  regard  to  the  paper  of  Mr.  Munn,  it 
hasn't  arrived,  so  I  assume  that  we  will  have  to  forego  the 
pleasure  of  having  it  read.  (See  Appendix  for  Mr.  Munn's 
paper.) 

Itere  is  one  subject  that  has  been  left  off  the  prograon 
through  oversight^  and  that  is  the  report  of  the  Committee  on 
Obituary.  Arrangements  have  been  made  by  the  committee 
for  responses  from  the  different  localities  where  members  have 
died  since  our  last  meeting. 

I  will  call  on  Mr.  Dovell,  of  Seattle,  on  the  death  of  Judge 
H.  G.  Struve.  (For  remarks  of  Mr.  Dovell  see  "In  Memor- 
ium.") 

Mb.  President — Gentlemen,  I  presume  all  the  members 
of  the  bar  have  heard  of  the  death  of  D.  J.  Crowley.  He  was 
required,  on  account  of  ill  health,  to  retire  from  practice  a  few 
years  ago,  and  those  of  his  friends  who  remembered  him  with 
such  kindness,  were  shocked  to  hear  of  his  death  last  winter. 
I  am  going  to  call  upon  his  old  friend,  M.  F.  Gose.  (For  re- 
marks of  Mr.  Qose  see  "In  Memorium.") 

Mb.  Pbesidbnt — I  will  ask  Mr.  Avery  to  speak  of  the  late 
John  R.  McBride,  a  member  of  the  bar  of  this  city.  (For 
remarks  of  Mr.  Avery  see  "In  Memorium.'^) 

Mb.  Pbesidbnt — I  will  call  upon  Judge  Quinn  to  make  a 
few  remarks  upon  the  life  and  character  of  the  late  Geo.  M. 
Foster.     (For  remarks  of  Judge  Quinn  see  "In  Memorium.") 

Mb.  Pbesidbnt — Judge  Root  will  address  us  in  memory 
of  the  late  Judge  Osborne.  (See  remarks  of  Judge  Root  in 
"In  Memorium.") 

Mb.  Pbesidbnt — 1  will  call  upon  Mr.  Gilbert  to  favor  us 
with  a  few  remarks  on  the  late  Ellis  G.  Soula  (See  remarks 
of  Mr.  Gilbert  in  "In  Memorium.") 

Mb.  PBESir/BNT — ^Mr.  Bronson  has  consented  to  say  a  few 
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-words  in  memory  of  late  Herbert  B.  Himtley.     (For  remarks 
of  Mr.  Bronson  see  "In  Memorium.") 

Mb,  Pbesident — On  the  death  of  Secretary  Hay,  I  think, 
without  any  motion,  I  will  appoint  Mr.  Condon  to  jH-epare  a 
resolution  to  be  submitted  this  afternoon.  We  now  come  to  the 
regular  program-  The  first  is  the  report  of  the  Committee  on 
Publications.     (See  resolution,  "In  Memorium.''.) 

Secbetaby — There  is  no  report,  and  in  that  connection  I 
think  that  committee  does  not  understand  its  province,  probably. 
I  think  it  is  the  province  of  that  oomanittee  to  know  the  new 
law  publications  and  discuss  them.  I  think  they  had  an  ex- 
cellent chance  this  year  to  take  up  the  delay  in  the  publication 
of  the  Session  Laws. 

Mb.  Pbesident — ^We  will  now  have  the  report  of  the  Com- 
mittee on  Uniformity  of  State  LawiB. 

The  Secretary  read  the  report  as  follows: 
To  the  Washington  State  Bar  Association: 

Your  Standing  Committee  on  Uniformity  of  State  Laws  respectfuUy 
submits  the  following  as  Its  report  for  the  year  1905: 

Interest  of  the  Bar  as  a  body  or  of  any  considerable  number  of  its 
members  in  this  subject  first  found  expression  when  the  American  Bar 
Association  was  founded  in  1878;  for  one  of  its  objects  is  stated  in  its 
constitution  to  be  "to  promote  the  administration  of  justice  and  uni- 
formity of  legislation  throughout  the  Union,"  But  nothing  was  done  to 
carry  out  this  object  until  in  1889,  when  that  Association  at  Its  annual 
convention  created  a  committee  on  this  subject  whose  duties  were  to 
compare  the  laws  of  different  states  on  certain  topics  and  recommend 
measures  for  their  uniformity.  Acting  under' the  initiative  of  this  com- 
mittee, the  state  legislatures  began  to  pass  acts  for  the  appointment 
of  commissioners  for  the  promotion  of  Uniformity  of  Legislation  in  the 
United  States.  Tho  New  York  act  passed  in  1890  was  the  first  Year 
by  year  other  states  have  joined  In  the  movement,  until  acts  of  this 
character  in  nearly  identical  terms  have  been  passed  by  thirty-six 
states  and  two  territories.  The  latest  state,  so  far  as  our  Information 
goes,  Is  Washington.  By  Chapter  59  of  the  Session  of  1906  the  Governor 
was  authorized  to  appoint  three  commissioners  to  promote  such  legisla- 
tion; and  he  has  appointed  Charles  E.  Shepard  and  Alfred  Battle,  of 
Seattle,  and  Ira  P.  Englehart,  of  North  Yakima.  The  first  three  sec- 
tions of  this  act  are  identical  with  the  like  provisions  In  the  statutes 
of  other  states.    The  fourth  section  contains  a  provision  which  is  prob- 
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ably  unique,  but  in  view  of  the  distance  of  this  state  from  the  localities 
where  the  annual  conferences  of  the  commissioners  from  all  the  States 
are  usually  held  it  is  a  prudent  check  on  excessive  expense.  After  pro- 
viding (as  is  done  in  so  many  other  instances  when  lawyers  are 
called  on  to  work  pro  bono  puWco)  that  the  commissioners  shall  re- 
ceive no  compensation,  but  shall  be  allowed  their  actual  traveling  and 
other  necessary  expenses  in  the  discharge  of  their  duties,  it  declares 
that  only  one  commissioner  may  attend  the  conferences  out  of  this 
State  once  each  year  at  the  public  expense,  and  that  such  commissioner 
shall  be  designated  by  the  majority  of  the  Board  or,  if  they  cannot 
agree,  by  the  Governor.  There  is  fortunately  no  prohibition  on  any 
commissioner  flocking  by  himself  and  going  to  an  eastern  watering- 
place  or  elsewhere  to  attend  these  annual  conferences  on  his  own  mo- 
tion and  at  his  own  expense,  if  his  zeal  to  unify  and  standardize  the 
legislation  of  these  United  States  will  not  permit  him  to  wait  his 
turn.  Mr.  Shepara  has  been  designated  by  his  colleagues  to  attend 
this  year's  conference,  which  will  be  held  at  Narragansett  Pier,  be- 
ginning on  August  17. 

We  consider  this  a  fitting  occasion — since  our  State  has  Just  Joined 
in  this  movement — ^to  place  on  the  records  of  your  Association  a  brief 
review  of  its  results  to  the  present  time.  In  fact,  the  effort  to  assimi- 
late not  only  the  laws  but  the  lato  at  all  the  states  with  each  other 
on  sundry  important  topics  and  on  large  branches  of  the  law  was  coeval 
with  the  foundation  of  our  government  and  was  one  of  the  impelling 
causes  to  the  Annapolis  Convention  of  1787.  Qen.  Washington  was  the 
head  of  a  company  to  extend  the  navigation  of  the  Potomac;  and  the 
plan  proposed  by  him  contemplated  the  union  of  the  headwaters  of  the 
Potomac  and  the  Ohio  rivers.  This  led  to  co-operation  between  Vir- 
ginia, Maryland  and  Pennsylvania  towards  a  uniform  system  of  duties, 
of  currency  and  of  trade  regulations  in  general;  and  from  that  grew 
the  plan  of  a  meeting  of  commissioners  from  all  the  States  won  the  gen- 
eral subject  of  uniform  regulation  of  trade  which  resulted  in  the  An- 
napolis Convention.  The  "more  perfect  union,"  which  was  there  em- 
bodied in  the  Federal  Constitution,  largely  consists  in  the  uniformity 
of  law  within  the  range  of  Congressional  legislation  and  of  the  Juris- 
diction of  the  Federal  Courts.  Witness  the  great  subjects  of  currency, 
banking,  coinage,  tariff  and  other  Federal  taxes,  bankruptcy,  public 
lands,  mining,  navigation,  patents.  All  this,  however,  is  apart  from 
the  present  movement  towards  uniformity  of  law  on  certain  other  sub- 
jects which  are  solely  within  State  Jurisdiction;  and  is  mentioned  only 
to  show  the  benefits  of  such  uniformity  wherever  local  interests  or 
peculiarities  do  not  conflict  with  it;  and  to  show  also  the  deep-seated 
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necessity  for  and  sentiment  in  favor  of  uniformity  on  all  subjects  of 
common  interest. 

This  movement,  under  the  guidance  of  the  American  Bar  Associa- 
tion, has  taken  the  official  form  of  annual  conferences  of  the  commis- 
sioners of  the  several  States,  held  just  before  or  after  the  annual  meet- 
ing of  the  Bar  Association  and  at  the  same  place.  The  first  two  con- 
ferences were  held  in  1892,  and  one  has  been  held  annually  since 
then.  The  coming  one  will  therefore  be  the  fifteenth.  Several  states 
(we  are  unable  to  say  how  many)  have  adopted  the  recommendations 
of  the  conferences  on  forms  of  execution  and  acknowledgement  of 
deeds.  Of  late  years  the  more  important  subjects  of  divorce,  negotiable 
paper  and  sales  have  chiefly  occupied  their  deliberations.  Short  acts 
on  causes  for  divorce  and  divorce  procedure  have  been  recommended, 
but  so  far  as  we  can  ascertain  have  been  adopted  by  no  state.  The 
object  of  the  act  on  causes  for  divorce  is  to  prevent  migratory  di- 
vorces, by  prohibiting  them  in  any  State  for  any  cause  which  was  not 
a  valid  ground  where  the  marriage  was  contracted.  For  instance,  un- 
der such  a  law  a  husband  who  married  and  lived  in  Illinois  could  not 
colonize  himself  in  Washington  (as  one  such  once  did)  in  order  to 
get  rid  of  his  insane  wife,  because  Illinois  does  not  admit  Insanity  as  a 
cause  for  divorce.  In  other  respects  there  is  no  change.  The  main 
object  of  the  act  regulating  divorce  procedure  is  to  prevent  fraudulent 
divorces  through  insufficient  notice  of  suit.  In  contrast  with  the  re- 
luctance of  the  States  to  co-operate  on  divorce  (probably  because  the 
public  conscience  is  not  yet  educated  up  to  it)  is  the  treatment  ac- 
corded the  proposed  negotiable  instruments  act.  This  is  now  the  law, 
in  the  identical  terms  proposed  by  the  General  Board  of  Commissioners, 
in  25  States,  one  Territory,  and  the  District  of  Columbia.  As  any  one 
knows  who  has  had  occasion  to  use  it,  it  is  an  admirable  piece  of  legis- 
lation— simple,  clear,  certain,  succinct.  If  codification  is  ever  going  to 
succeed,  an4  to  supersede  the  existing  tangle  of  statutes  and  case  law 
on  some  large  and  intricate  subjects,  it  will  be  by  just  such  pieces  of 
work  as  this — ^where  the  law  of  a  given  topic  sharply  defined  is  put  into 
a  draft  which  is  criticised  and  hammered  at,  pulled  to  pieces  and  re- 
made for  two  or  three  years  until  it  gets  unanimous  consent  of  a  body 
of  lawyers  from  most  or  all  ot  the  States,  and  is  sent  with  that  em- 
phatic approval  to  the  State  Legislatures. 

It  is  proper  here  to  call  the  attention  of  this  Association  to  the 
method  of  work  of  the  conferees  at  their  sessions.  A  draft  of  a  pro- 
posed act  is  prepared  in  advance  by  some  lawyer  or  professor  of  law 
who  is  specially  qualified,  and  is  submitted  to  the  conference,  where  it 
is  debated  in  detail  for  days  if  necessary.    In  some  important  cases 
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the  subject  has  been  thus  discussed  two  or  three  years.  Finally  it  is 
adopted,  that  is,  recommended  to  the  State  legislatures  only  when  after 
all  the  debate  and  amendment  it  obtains  a  vote  of  substantial  or  actual 
unanimity.  In  one  sense  all  this  work  is  playing  at  legislation,  be- 
cause it  is  by  a  body  which  goes  through  the  forms  of  legislation  but 
has  no  power  to  enact.  In  another  sense  it  is  real  constructive  legis- 
lation, because  it  is  by  a  body  which  has  the  power  to  act,  that  is,  to 
do  the  arduous  work  of  preparation.  It  is  an  almost  ideal  mode  of  leg- 
islation. Nothing  is  choked  down  the  throat  of  a  reluctant  and  incensed 
minority.  No  partisan  politics  or  personal  passions  or  interests  beget 
a  misshapen  and  monstrous  offspring.  In  the  still  air  of  calm  debate 
by  men  from  every  commonwealth  of  the  nation,  all  by  profession  ex- 
perts, the  consent  of  all  on  some  subject  of  common  and  lasting  Interest 
is  embodied  in  a  form  of  words  every  one  of  which  Jias  passed  the 
searching  scrutiny  of  every  conferee.  In  every  respect  this  process  is 
the  exact  opposite  of  the  actual  course  of  legislation  where  such  prepar- 
atory work  has  not  been  done.  Of  course  each  State  is  at  liberty  to 
adopt  or  reject  the  proposed  act,  or  to  amend  and  then  adopt  it;  but 
after  such' preparatory  work  every  State  should  adopt  or  reject  it  in 
toto  and  unchanged,  because  literal  uniformity  is  the  very  thing  aimed 
at;  and  so  far  this  with  rare  exceptions  has  occurred. 

The  conference  at  this  year's  session  is  to  consider  a  draft  act  on 
sales  of  goods;  and  following  that  the  law  of  partnership,  which  has 
been  successfully  handled  by  a  codifying  act  in  England,  will  be  dealt 
with. 

Charles  E.  Shepard,  Chairman, 

Stanton  Warburton, 
B.  S.  Grosscup, 
A.  R.  Coleman, 
Harold  Preston, 

.  Committee. 

Rejjart  adopted. 

Mb,  President — The  next  order  of  business  is  the  report 
of  the  Committee  on  Grievances. 

Spokane,  Washington,  July  5,  1905. 
To  the  President  and  Menibers  of  the  Washington  State  Bar  Association: 

Gentlemen:     Your  committee  on  Grievances  respectfully  represent 

that  no  grievances  have  been  brought  to  the  notice  of  your  committee 

and  we  know  of  so  matters  which  require  attention  on  the  part  of  the 

committee. 

M.  J.  Gordon, 

Chas.  p.  Lund, 

E.  Pruyn. 
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Mb.  Peesidbnt — It  is  gratifying  to  note,  gentlemen,  that  the 
brethren  have  lived  in  peace  and  harmony.  The  next  order  is 
a  paper  by  Mr.  Harvey  L.  Johnson,  of  Tacoma,  on  "The  De- 
velopment of  the  Law  of  Labor  and  Labor  Organizations."  (See 
Appendix  for  paper  by  Mr.  Johnson.) 

Mb.  Peesidbnt — Gentlemen,  the  paper  is  before  you  for 
discussion. 

Mb.  Gbavks — I  think  we  all  appreciate  very  hi^y  the 
research  shown  in  the  paper  just  read,  and  partially  understand 
at  least,  the  amount  of  labor  and  ability  shown  in  the  compila- 
tion. There  is  one  suggestion  in  this  paper,  however,  that  I 
am  not  in  entire  accord  with;  perhaps  I  attach  undue  im- 
portance to  tiie  words,  but  it  seems  to  me  there  is  in  some  por- 
tion of  it  a  conclusion  that  the  labor  unions  had  become  a  great 
power  in  these  United  States;  that  through  the  Legislature 
they  could  secure  the  passage  of  almost  snich  laws  as  they  pleased, 
and  that  in  this  they  had  exceeded  their  right.  I  don't  believe 
that  this  ia  trua  There  has  been  a  great  change,  as  has  been 
shown  by  this  most  admirable  paper,  in  the  attitude  of  law 
toward  labor — organized  labor.  Undoubtedly  organized  labor 
has  been  in  some  degree  responsible  for  that  I  think,  however, 
that  a  healthy  public  s<mtiment  has  had  much  more  to  do  witii 
it  Organized  labor  is  not  an  autocrat  at  the  present  time  It 
is  fashionable  in  some  quarters  to  speak  of  organized  labor  as 
a  dictator,  as  demandini^  many  things  without  p^ard  to  the  ri^t 
or  justice  of  its  demands.  From  the  experience  that  I  have 
had  in  the  legislative  halls  of  this  state,  I  have  found  Aat 
wherever  organized  labor  comes  before  the  Legislature  demand- 
ing anything,  if  it  demands  something  that  is  inimical  to  spe- 
cial interests,  to  corporate  interests,  or  that  those  interests  con- 
sider inimical,  that  the  labor  organization  goes  down,  and  that 
the  special  interest  prevails.  In  1903  the  Legislature  of  the 
State  of  Washington  passed  what  is  knovm  as  the  "factory 
inspection  law."  In  1905  the  special  interests,  in  this  case  the 
lumbermen,  came  there  demanding  the  repeal  of  that  act,  or  at 
least  its  modification  in  important  particulars.  The  labor,  in- 
terests demanded  that  the  act  should  be  untouched,  and  they 
soon  found  that  they  had  no  standing  there  at  all ;  all  they  could 
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hope  to  achieve  was  a  compromise  so  that  they  could  lose  as 
little  as  possible.  That  act  was  modified  to  suit  the  corporate 
interests.  And  k>  with  other  matters  that  the  labor  organiza- 
tions ask.  If  I  mistake  not,  political  parties  of  this  state  have 
pledged  themselves  to  the  enactment  of  legislation  asked  for  by 
labor  organizations.  I  know  at  least  one  of  them  has  uniformly 
placed  in  its  platform  a  demand  for  the  enactment  of  a  feUow- 
servant  law.  That  demand  in  this  state  is  a  particularly  just 
and  proper  one.  The  Supreme  Court  of  this  state,  following 
a  broad  and  liberal  policy,  which  has  always  actuated  it  in  deal- 
ing with  such  questions,  has  done  away  with  the  doctrine  first 
announced  by  Chief  Justice  Shaw  in  Farwell  vs.  Railway  Com- 
pany, in  4  Mete,  and  has  given  to  those  litigants -who  litigate 
their  rights  in  the  Courts  of  the  state,  as  broad  and  liberal  a  rule 
with  respect  to  the  fellow-servant  doctrine  as  need  be  aaked  for. 
On  the  other  hand,  the  Federal  Courts,  following,  as  they  needs 
must,  the  decisions  of  the  United  States  Supreme  Court,  have 
pledged  their  allegiance  to  the  doctrine  of  the  Baugh  case,  149 
U.  S.  There  are  then,  two  conflicting  decisions,  one  in  the  state, 
and  one  in  the  Federal  Courts.  Now  it  seems  only  just  that 
that  should  be  harmonious  and  that  the  legislative  declaration 
of  the  doctrine  of  our  Supreme  Court  shall  be  followed  in  the 
case  of  all  persons  whose  cause  of  action  come  within  their 
jurisdiction.  This  demand  then,  I  say,  was  made  by  th^  labor 
union.  It  is  one  of  the  things  which  they  have  most  insisted 
upon  for  the  last  few  years.  They  have  secured  the  larger 
parties^  the  grefi.t  parties  of  this  state  to  pledge  themselves  te 
the  enactment  of  such  a  law,  but  the  corporate  interests  have 
uniformly  been  able  to  defeat  it  at  every  session  when  it  was 
introduced,  and  at  every  session  overwhelmingly  defeated.  Now 
T  say  that  that  being  true,  that  the  labor  organization  and  the 
labor  union  is  not  an  autocrat.  It  is  sometimes  deemed  to  be, 
but  subject  to  corporate  efforts  which  can  always  defeat  their 
efforts,  and  so  it  seems  useless  for  them  to  attempt  legislation 
against  corporate  interests  if  they  can  be  defeated.  It  is  true 
that  the  laws  r^ulating  the  hours  of  labor  ha\^e  been  held  un- 
constitutional by  the  Supreme  Court  of  the  United  States  undei* 
the  decision  referred  to  by  the  President  of  the  Association  in 
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hi3  address  veeterday,  but  it  was  only  announced  by  a  bare 
majority  purely  divided  on  it.  I  for  one,  think  that  the  ad- 
vantage was  with  the  dissenting  judges,  and  think  that  it  is  only 
a  matter  of  a  few  years  that  that  dissenting  opinion  will  be  made 
the  law  of  the  Court 

!Mb.  President — The  next  order  of  business  is  the  report 
of  the  Committee  on  Juvenile  Courts. 

Mr,  Secretary — Mr.  Douglass,  the  Chairman,  has  written 
that  he  was  unable  to  attend  to  the  preparations  of  a  report^  and 
asked  Mr.  Griffiths  to  attend  to  it,  and  he  has  presented  a  report 
which  is  as  follows: 
To  the  Honorahle  President  of  the  Washington  State  Bar  Association: 

Tour  committee  composed  of  Mr.  J.  F.  Douglas,  Mr.  Joseph  Shippen, 
Mr.  M.  F.  Gose,  Hon.  S.  J.  Chadwick  and  Austin  E.  Griffiths,  appointed 
by  the  Association  to  draft  legislation;  to  be  presented  to  the  last  ses- 
sion of  the  State  Legislature,  commonly  known  as  the  Juvenile  Court 
Bill,  beg  leave  to  submit  the  following  report: 

Your  Committee  prepared  a  bill  modelled  after  the  Juvenile  court 
laws  of  the  States  of  Colorado  and  Illinois,  with  such  changes  therein 
as  were  thought  desirable  to  be  made  in  order  to  conform  the  same  as 
much  as  possible  to  the  laws  of  this  State  now  in  force,  and  throu^ 
the  courtesy  of  Hon.  C.  E.  Vilas,  this  bill  was  introduced  into  the  lower 
house  and  became  known  as  House  Bill  No.  2  and  is  entitled  "An  Act 
to  provide  for  the  apprehension,  trial,  treatment  and  control  of  de- 
linquent children  under  the  age  of  seventeen  years." 

With  some  slight  changes  the  bill  as  introduced  by  Mr.  Vilas  was 
passed  and  is  now  the  law  of  this  state.  At  the  same  time  your  com- 
mittee prepared  a  bill  of  equal  importance  commonly  known  as  the 
Adult  Delinquency  Bill.  This  bill  was  also  introduced  by  Mr.  Vilas 
and  became  known  as  House  Bill  No.  14,  and  was  entitled,  *'An  Act 
to  provide  for  the  punishment  of  parents  or  persons  responsible  for 
and  contributing  to  the  delinquency  of  children  of  the  age  of  seyenteen 
years  or  under."  This  bill  was  almost  an  exact  copy  of  the  law  of 
Colorado  upon  this  subject.  A  law  like  this  one  reaching  and  punishing 
parents  or  other  persons  found  to  be  responsible  for  the  offenses  or 
delinquencies  of  children  is  regarded  by  all  persons  interested  in 
Juvenile  court  legislation  as  essential  to  the  success  of  the  Juvenile 
Court  Law.  Unfortunately  tnis  Jiill,  after  passing  the  lower  house, 
failed  to  pass  the  Senate.  To  what  extent  there  may  be  conflict  be- 
tween the  provisions  of  the  Juvenile  Court  Law  and  other  legislation 
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of  somewhat  similar  character  enacted  at  the  last  session,  can  only  be 
ascertained  by  lapse  of  time  and  Judicial  decision.  • 

Your  Committee  was  greatly  aided  in  its  work  by  the  most  cordial 
co-operation  of  other  persons  and  of  various  clubs  and  associations  in 
this  State,  especially  should  recognition  be  given  to  the  aid  received  by 
your  Committee  from  the  Federated  Women's  Clubs. 

After  the  law  was  passed,  your  Committee  caused  to  be  distributed 
to  each  Superior  Court  Judge  in  the  State  and  to  many  other  persons, 
copies  of  the  most  valuable  pamphlets  with  forms  therein  prepared  by 
the  Hon.  Ben  B.  Lindsey. 

Your  Committee  appreciates  the  great  importance  of  the  subject 
intrusted  to  it,  believing  that  it  involves  to  a  great  degree  not  only  the 
preservation  of  law  and  order,  especially  in  large  communities,  but 
also  the  welfare  of  the  young.  It  is  recognized  that  the  criminal  class 
is  recruited  from  the  youths  of  the  land,  and  it  is  recognized  that 
many  parents  are  unfaithful  in  the  discharge  of  their  duties  to  their 
offspring  imposed  by  the  laws  of  God  and  man.  Boys  and  girls  are 
cast  upon  the  world* to  make  their  way  prematurely  and  exposed  to 
dangers  and  evils  from  which  they  should  be  protected  primarily  by 
parents  and  also  by  society.  Observation  and  experience  show  that 
through  wise  and  considerate  Judicial  measures  much  can  be  accom- 
plished. There  is  a  valuable  growing  literature  on  this  subject,  that 
may  be  distributed  in  education  and  advancement  of  this  humane  pur- 
pose intrusted  to  this  Committee.  We  solicit  the  co-operation  of  our 
brother  lawyers  and  the  continuance  of  active  interest. 

In  view  of  the  fact  that  House  Bill  No.  14  failed  to  pass  and  of  its 
extreme  importance  as  supplemental  to  any  Juvenile  Court  Legislation, 
your  Committee  begs  leave  to  suggest  to  this  Association  that  to  the 
same  committee  or  to  another  committee  be  committed  the  work  of 
presenting  to  the  next  State  Legislature  for  passage  cither  House  Bill 
No.  14  or  some  other  similar  bill  and  for  full  consideration  of  this  bill 
by  the  members  of  this  Association.  You  will  find  attached  hereto  a 
copy  of  the  same  as  it  was  passed  by  the  House. 

Respectfully  submitted, 

J.  P.  Douglas, 
Joseph  Shippen, 
M.  F.  QosE, 
S.  J.  Chadwick, 
Austin  E.  Gritfiths. 


Digitized  by  VjOOQIC 


60  PROCEEDINGS 

By  Mb.  Yiuls. 
HOUSE  BILL  NO.  14. 
State  of  Washington,  Ninth  Regular  Session. 


Read  first  time  January  11,  1905;  ordered  printed  and  referred  to  Com- 
mittee on  Judiciary. 


LL  AN  ACT. 

To  provide  for  the  punishment  of  parents  or  persons  responsible  for,  or 

contributing  to,  the  delinquency  of  children  of  the  age  of  17  years 

or  under. 
Be  it  enacted  hy  the  Legislature  of  the  Btate  of  Washington: 

Section  1.  In  all  cases  where  any  child  shall  be  a  delinquent 
child  or  a  Juvenile  delinquent  person,  as  defined  5y  the  statute  of  this 
State,  the  parent  or  parents,  legal  guardian,  or  person  having  the 
custody  of  such  child,  or  any  other  person,  responsible  for,  or  by  any 
act  encouraging,  causing  or  contributing  -  to  the  delinquency  of  such 
child  shall  be  guilty  of  a  misdemeanor,  and  upon*  trial  and  conviction 
thereof  shall  be  fined  in  a  sum  not  to  exceed  one  thousand  dollars 
($1,000.00)  or  imprisoned  in  the  county  jail  for  a  period  not  exoeedlns 
one  (1)  year,  or  by  such  fine  and  imprisonment  The  court  may  im- 
pose conditions  upon  any  person  found  guilty  under  this  act,  and  so  long 
as  such  person  shall  comply  therewith  to  the  satisfaction,  ot  the  court, 
the  sentence  Imposed  may  be  suspended. 

Report  adopted  and  committee  continued. 


AFTERNOON  SESSION. 

\  2  p.  m. 

Mb.  Peesident — The  Association  will  please  come  to  order. 

Mb.  Aveby — In  the  matter  of  those  who  are  invited  to  go 
with  us  on  this  excursion  tomorrow,  we  want  it  understood  that 
the  Spokane  Bar  Association  invites  all  the  members  of  the  bar 
who  are  attending  this  convention,  and  any  other  members  of 
the  bar.  We  want  the  lawyers  all  to  be  there,  and  so  that  there 
may  be  no  mistake  about  it,  I  want  you  to  understand  that  it  is 
not  confined  to  the  State  Bar  Association.     The  invitation  is 
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general,  and  all  the  lawyers,  whether  they  belong  ix>  the  Asso- 
ciation or  not,  are  invited. 

Mb.  QurNN — If  I  am  in  order,  I  would  ask  the  indiiigenx» 
of  the  Association  that  I  may  be  able  to  submit  to  the  Secretary 
supplementary  remarks  as  to  the  character  and  standing  of 
Greorge  M.  Forster. 

Mb,  Wootbn — ^Mr.  President,  I  think  in  that  connection, 
others  who  have  made  remarks  would  like  to  avail  themselveB 
of  such  an  opportunity,  and  I  move  that  permission  be  given 
to  members  who  have  submitted  remarks,  to  extend  their  remarks 
in  the  proceedicgs  and  submit  them  to  the  Secretary.    Carried. 

Mb.  Pbesedent — ^We  have  Mr.  Mire©  as  CHiairman  of  the 
Committee  on  Publications  with  us  this  afternoon;  his  report 
was  passed  over. 

Mb.  MiBES — ^Mr.  President,  I  haven't  conferred  with  the 
other  member  of  this  committee,  and  have  no  written  report 
to  make.  In  the  first  place,  I  don't  know  that  I  understand 
the  scope  of  this  committee's  work,  nor  whether  it  is  to  be  com- 
piled of  publications  whidi  emanate  from  this  body  or  from 
other  bodies.  Now  I  knew  very  well  that  I  had  no  authority, 
and  I  didn't  suppose  this  committee  would  have  much  more 
than  an  individual;  but  I  know  somebody  is  derelict,  and  I 
would  like  to  have  everybody  know  that  I  think  it,  too.  The  last 
Legislature  passed  some  laws — ^that  is,  it  is  presumed  it  did. 
We  have  had  no  reports  yet* from  the  officials;  we  ought  to  have 
had  them  a  long  time  ago.  If  they  did  pass  any  laws^  they 
have  been  in  force  a  month  without  our  faiowing  of  them.  I 
say  I  didn't  know  that  this  Association  had  anything  to  do  with 
that ;  if  they  did,  I  /want  to  make  a  protest  right  here  as  to 
the  manner  in  which  they  delayed  these  publications.  Some- 
body,  I  don't  care  whether  it  is  the  administration  or  who  it 
is;  there  are  some  things  I  don't  like  either,  about  the  publi- 
cation of  our  reports.  At  the  last  meeting  of  this  Bar  Associa- 
tion at  Seattle,  there"  was  a  vigorous  and  strenuous  argument 
made  there  by  two  or  three  members  of  the  bar  at  Seattle,  King 
county,  that  didn't  appear  in  the  record  at  all.  That  was  the 
best  part  of  that  meeting  and  it  ought  to  have  been  the  best  part 
of  the  record.    I  don't  know  who  had  the  right  to  cut  them  out; 
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I  know  my  oommittee  wore  not  consulted  about  outting  them 
out  I  was  designated  also  at  that  meeting  to  prepare  some 
obituary  remarks  upon  the  late  deceased  C.  V.  Warner.  I  took 
some  pains  to  prepare  what  I  thought  ought  to  go  on  record 
to  be  part  of  the  history,  and  I  find  about  half  of  that  is  out 
out  like  half  a  pound  of  9oap;  the  best  part  of  it^  I  thought. 
Now  I  say  I  don't  know  who  is  responsible  for  this,  Mr.  Presi- 
dent^ and  don't  care.  I  know  the  Committee  on  Printing  is 
not  responsible  for  it. 

If  I  knew  of  any  way  by  which  this  Association  oould  in- 
duce the  hasty  publication  of  the  reports  of  lie  Legislature,  I 
would  now  make  a  motion  in  that  direction ;  but  I  don't  know 
what  we  can  do;  I  don't  know  what  anybody  can  do,  if  the 
people  can't  do  anything  with  them. 

Now  that  is  about  all  the  report  I  have  to  make. 

Motion  made  for  unanimous  adoption  of  the  report.  Carried. 

Mb.  Secretary — I  think  I  will  have  to  rise  in  defense  of 
myself  somewhat,  if  you  will  give  me  just  a  moment  or  two. 
I  don't  know  just  wnat  remarks  Mr.  Mires  alludes  to,  but  I 
would  have  been  glad  if  the  Committee  on  Publications  had 
taken  the  preparation  of  the  report  out  of  my  hands  at  the  tLme 
of  the  meeting.  Immediately  after  the  meeting  I  made  ar- 
rangemenits  with  the  publishers  to  publish  the  proceedings;  I 
handed  the  publishers  the  addresses  and  they  were  set  up,  bu* 
I  didn't  get  the  transcript  of  the  proceedings  until  the  19th  of 
October,  though  begging  for  it  many,  many  times.  The  ad- 
dresses had  been  set  up  all  that  time  and  the  publishers  had 
gotten  mad  then,  and  when  the  proceedings  came  th^  were  in 
no  hurry  about  setting  them  up,  and  it  went  on  until  February 
before  I  had  received  the  proof.  There  were  no  addresses  left 
out  by  me,  as  I  handed  in  the  addresses  as  they  came.  As  far 
as  obituary  notices  are  concerned,  there  was  a  resolution  passed 
that  the  addresses  be  reduced  to  occupy  not  more  tiian  one  page 
to  the  meanory  of  each  deceased  member,  and  it  was  reported 
on  at  that  time>  and  I  asked  each  person  himself  to  do  the 
reducing  if  he  oould,  but  the  resolution  instructed  me  to  put 
it  on  one  page  and  I  couldn't  do  anything  else. 

Mr.  Eockwell — I  move  that  a  committee  be  appointed  to 
find  out  if  the  best  part  of  Mr.  Mires'  remarks  were  cut  out 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION  88 

Me.  Mikes — I  have  made  no  indictment  against  any  spe- 
cific person.  I  see  it  is  shoved  over  to  some  resolution  now,  but 
that  resolution  was  unknown  to  me  when  I  was  called  upon  to 
prepare  what  I  did  prepare;  I  don't  know  where  it  liea.  I 
notice  now  that  there  has  just  been  a  resolution  passed  here  and 
carried,  that  members  of  the  bar  might  revise  their  remarks, 
and  I  think  it  is  proper,  too,  and  in  submitting  their  remarks 
to  the  Secretary,  I  notice  that  they  haven't  been  trimmed  down 
to  a  page  or  half  a  page,  and  they  ought  not  to  be  either.  As 
far  as  that  is  concerned,  the  verbal  discussion  over  there  at 
Seattle  that  I  referred  to  has  been  entirely  left  out  The  re-  * 
marks  of  my  friend  Thompson  haven't  appeared  at  all ;  I  don't 
know  whether  the  stenographer  took  them'  diown  or  not  No 
matter  where  the  fault  lies,  I  sinnply  wanted  to  call  attention 
to  it 

Mb.  Secbetaby — I  do  recall  that  those  remarks  were  left 
out,  but  not  through  my  fault;  some  one  had  been  jumiped  on 
particularly  over  there,  and  it  was  thought  best  to  leave  out 
those  remarks.  In  this  conmection  I  wish  to  say  that  there  is 
one  thing  that  must  be  taken  into  consideration  as  to  those 
obituary  notices.  The  proceedings  of  last  year  cost  the  Asso- 
ciation $250.  Well  now  our  dues  are  only  a  dollar  a  year. 
There  is  only  one  other  state  in  the  Union  .that  I  can  find  that 
has  as  low  as  $2,  and  therefore  the  proceedings  have  been  cut 
down  and  edited  very  closely ;  but  last  year  it  was  not  done.  It 
cost  $184  to  print  the  book,  and  that  was  at  very  low  rates; 
the  average  bids  came  in  at  over  $200.  The  stenographer's  fee^ 
were  large;  I  think  his  biU  was  $99  and  something;  that  was 
reduced  to  $66  after  some  effort,  and  the  postage  on  the  book — 
it  cost  six  cents  a  book  to  send  them  out  to  each  state  of  the 
Union  from  a  list  made  up  long  before  I  became  Secretary; 
it  was  about  $30  for  postage.  Now  we  will  either  have  to  re^ 
duce  the  book  or  we  will  have  to  raise  more  money.  At  present 
I  will  say  that  there  are  about  $300  due  us  from  members  of 
the  Association  for  back  dues,  and  it  will  take  about  $350  to 
run  the  expenses  of  the  Association,  or  about  that  much,  a  year. 
I  had  $17  on  hand  at  the  commencement  of  this  meeting  and 
liave  taken  in  $172  since. 


Digitized  by  VjOOQIC 


64  PROCEEDINGS 

Mr.  WooTEN^-^Inasmuch  as  this  matt^  has  been  brought 
up  by  the  Chairman  of  the  Committee  on  Bublications  and  the 
statement  of  the  Secretary,  I  think  most  members  present  last 
session  will  understand  to  what  portion  the  Chairman  refers. 
There  was  somewhat  spirited  and  strenuous  discussion  there  as 
to  some  paper  or  address  submitted  by  a  member  of  the  Asso- 
ciation, and  that  was  practically  eliminated  by  the  expui^ting 
authority  of  the  President  Now  I  don't  know  what  authority 
the  President  of  this  Association  assumes  to  expurgate  the 
record  of  this  Association.  There  is  a  committee  supposed  to 
have  charge  of  this  matter.  Discussions  provoked  are  supposed 
to  be  one  of  the  things  invited  and  one  of  the  beneficial  results 
of  tiie  meeting,  and  if  after  discussion  the  President  or  any- 
body else  presumes  to  expurgate  and  censure  that  report^  I  think 
he  does  so  without  authority. 

Mr — I  move  that  our  Committee  on  Publica- 
tion be  instructed  tha;;  the  publication  of  the  proceedings  of  the 
present  meeting  of  the  Bar  Association  are  to  include  a  verbatim 
report  of  all  matters  that  occurred,  with  the  opportunity  ^ivew 
to  all  those  who  have  submitted  remarks  to  revise  and  edit  their 
remarks. 

Seconded  by  Mr.  Mires. 

Judge  Crow — I  think  that  is  a  good  move,  but  from  tlie 
talk  I  had  with  the  Secretary  before  he  left  Olympia,  the  diffi- 
ciilty  is  going  to  be  a  financial  ona  I  think  the  diflSculty  of 
the  Association  is  that  we  are  running  on  a  ^^Cheap  John"  basis 
at  one  large  dose.  I  think  if  you  want  to  make  a  success  of  this 
Association  you  will  have  to  maiie  an  increase  in  revenue  some 
way;  I  haven't  paid  my  dues  yet  but  I  am  going  to.  I  am 
wholly  in  favor  of  this  motion,  and  it  seems  to  me  if  we  adopt 
the  motion  it  should  be  in  anticipation  of  some  move  in  that 
direction.  The  Secretary  has  worked  hard  for  this  Association ; 
I  have  seen  him  daily  in  getting  matters  in  shape  for  this  meet- 
ing and  in  endeavoring  to  get  the  members  out  and  seeing  to 
these  reports,  etc.,  and  it  require®  a  great  deal  of  work.  He  gives 
it  a  good  deal  of  attention,  and  I  think  he  has  kept  the  expenses 
down  to  as  close  a  figure  as  possible,  and  while  I  favor  this 
motion,  it  will  be  with  a  view  to  increasing  the  revenue. 
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Mi^  President — I  will  say  on  behaJf  of  the  Seoretary,  I 
know  the  difficulty  under  which  he  labored.  The  Treasury  w^ 
without  funds^  and  a  good  many  members  didn't  respond, 
throng  carelessness;  and  he  had  difficulty  in  getting  the  report 
from  the  outgoing  officers^  and  it  was  one  of  mudi  perplexity 
and  embarrassement.  The  fact  o^  the  matter  is  that  the  See- 
rotary  has  been  the  Executive  Conunittee  of  this  Association 
for  the  last  year,  and  I  think  he  is  entitled  to  mudi  credit  and 
that  he  diould  be  commended  on  his  excellent  work.  The  Exe- 
outiye  Committee  has  not  met  at  all,  from  circumstances  over 
which  there  seemed  to  be  no  control,  and  we  depended  upon  the 
Secretary  to  run  this  with  a  bankrupt  treasury,  and  we  hope  a 
new  leaf  will  be  turned  over  for  the  ensuing  year. 

Mb.  Heuston — If  this  report  is  supposed  to  be  a  permanent 
record,  and^nt  to  the  various  libraries  of  the  sister  states,  the 
various  law  schools,  universities,  eta,  I  doubt  the  wiadomi  of 
sending  out  a  verbatim  report  of  everything  that  is  said  hera 
I  want  to  say  that  the  average  lawyer,  and  Siat  means  me,  who 
makes  an  argument  before  that  august  body  at  Olympia — I 
mean  the  Supreme  Court — does  a  whole  lot  better  in  his  brief ; 
and  I  will  say  in  reference  to  this  record,  I  am  frank  to  say 
that  all  that  has  been  said,  or  parts  of  it  at  least,  and  what  I 
have  said  before  this  meeting,  it  might  not  all  look  firstH^lass  in 
an  esatern  university  or  in  a  state  institution  of  our  own  ten 
years  from  now.    I  believe  there  ought  to  be  some  editing  dona 

Me.    — ^I  take  issue  with  the  last  speaker.     I 

don't  believe,  in  the  first  place,  the  record  of  this  Association 
is  deemed  to  be  a  record  before  the  Court,  or  that  we  are  sup- 
posed to  eliminate  the  lighter  vein  or  the  serious  vein  or  any 
other  vein  that  happens  to  come  into  this  Association's  meet- 
ing, but  it  does  seem  to  mie  proper  that  thie  record  should  be 
made  as  it  exists,  in  the  first  place,  and  that  it  isn't  necessary 
jto  edit  another  person's  remarks,  either  in  person  or  substitute ; 
the  person  making  the  remarks  is  deemed  to  be  making  them 
ecxtemporaneously.  Every  man,  of  course,  can  take  what  he  has 
said  extemporaneously,  and  probably  patdi  it  up  and  make  it 
look  bettei'  to  his  own  eye,  and  we  would  all  be  inclined  to  do 
80,  but  it  is  not  necessary. 
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I  move  to  amend  the  motioii  which  ia  before  the  meeting,  if 
it  is  in  ord^,  eliminating  the  right  of  any  person  to  edit  it  or 
revise  it  in  any  way,  shape  or  form. 

Mb — ^No,  I  don't  accept  the  amendment    I 

think  gendemen  like  Mr.  Graves  and  Mr.  Wooten^  who  have 
occupied  a  great  portion  o^the  time  in  our  session  in  making 
remarks,  would  dislike  to  be  deprived  of  the  privilege  of  revising 
them  and  changing  some  of  the  sentiments  they  have  seen  fit  to 
express. 

Mr.  Shaffer — I  think  Judge  Crow  has  called  attention  to 
some  of  the  conditions,  and  by  the  way,  I  am  grateful  for  the 
complimentary  and  commendatory  remarks  that  have  been  made 
in  my  behalf.  I  don't  think  that  1  have  been  criticized.  I  did 
the  work  tlie  best  I  knew  how  under  the  conditions,  and  if  that 
work  was  not  right,  it 'does  not  hurt  me  at  all.  1  want  to  say  that 
we  have  $17  in  the  treasury  now.  If  1  had  printed  all  the  pro- 
ceedings of  a  year  ago,  we  would  have  been  in  debt  $80,  as  it 
would  have  cost  $100  and  more.  Mr.  Thompson,  I  will  say,  who 
made  the  principal  address  that  brought  forth  the  remarks 
alluded  to,  last  year  requested  that  that  ought  to  be  cut  out,  as 
Mr.  Peters  informed  me,  and  I  think  that  was  done.  I  know  now 
that  it  cost  a  great  deal  of  money  to  get  out  the  report  If  I  had 
known,  though,  that  the  Committee  on  Publications  had  thought 
its  province  was  to  publish  this  report,  which  they  have  never 
done  before,  I  would  have  turned  it  over  to  them. 

Mb.  DovELi. — It  seems  to  me  that  our  record  can  be  made 
less  expensive  if  the  member  of  the  Association  were  permitted 
to  revise  their  remarks  before  the  record  is  printed,  and  thus 
have  the  record  contain  just  what  was  meant  to  be  said,  with- 
out superfluities,  etc.^  which  will  creep  in. 

Mr.  Wooten — I  appreciate  the  very  generous  proposition 
of  my  friend  Mr.  Dovell,  that  persons  might  have  the  oppor- 
tunity to  change  their  remarks,  but  I  am  perfectly  willing  to 
stand  by  anything  I  said  here,  without  revision^  and  I  think 
that  is  the  feeling  of  everyone  in  the  Association.  The  financial 
difficulty  is  the  one  that  should  be  miet,  and  I  will  ask  what  is 
necessary  to  provide  a  better  revenue  for  the  purposes  of  the 
Association.     It  seems  to  me  a  dollar  is  entirely  inadequate  as 
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the  amount  of  dues,  I  don't  know  of  any  othefr  Bar  Association 
that  charges  so  small  an  amount  I  think  the  members  should 
pay  at  least  $3  or  $5;  $3,  I  think,  is  about  as  low  as  1  ever 
heard  of.  •  The  American  Bar  Association  charges  $5. 

And  now  in  regard  to  the  striking  out  of  remarks;  the  Sec- 
retary makes  the  statement  that  Mr.  Thompson  requested  the 
elimination  of  his  address  in  order  to  eliminate  the  reply.  Now 
whenever  a  member  of  the  Bar  Association  presents  an  address 
and  that  provokes  discussion,  should  he  be  permitted  to  run 
away  from  the  reply?  It  is  part  of  the  proceedings^  and  this 
certainly  is  a  matter  that  ought  to  be  corrected,  and  whenever 
an  address  is  presented  here,  it  ought  to  be  part  of  the  proceed- 
ings^ and  any  discussion  participated  in  on  a  paper  ought  to  be 
a  part  of  the  record  of  the  Association.  I  believe  the  Committee 
on  Publication  ought  to  have  a  general  supervisory  control,  be- 
cause there  are  a  great  many  minor  matters  that  creep  into  the 
record  that  have  no  interest  to  anybody.  Those  things  could  be 
easily  dropped  out.  But  as  far  as  Ihe  expression  of  opinion 
and  discussion  of  matters  of  professional  interest^  that  is  the 
object  of  the  organization,  and  ought  to  go  to  the  public  and  the 
Association  for  what  it  is  worth. 

As  to  the  financial  part,  when  that  can  be  reached,  I  will 
make  a  motion,  if  possible,  to  increase  the  dues. 

Mb.  President — I  understand  that  the  object  of  this  motion 
is  to  have  it  devolve  upon  the  Committee  on  Publication,  the 
supervision  of  our  proceedings  and  to  publish  reports  of  our 
meeting,  and  »pennit  those  who  have  made  remarks  to  revise 
them. 

Mb.  Rockwell — I  understand  that  was  only  as  to  obituary 
remarks.  I  move  to  amend  that  now,  Mr.  President,  by  making 
it  apply  only  to  obituary  remarks  that  have  been  made  hev^ 
that  a  man  can  revise  them  and  have  it  printeKl. 

Mb.  Pbesident — I  hope  you  don't  get  too  deep  into  par- 
liamentary law  here. 

Mb.  Million — I  want  to  make  a  motion  that  the  committee 
pass  on  the  whole  matter. 

Mb.  Pbesident — The  last  amendment  was  that  they  should 
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not  have  the  tight  io  revisa  The  question  ifr  that  the  privile^ 
of  amending  remarks  made  before  the  Association;  or  paperd 
submitted  here,  be  hot  allowed.    Are  you  ready  for  the  question  f 

Amendment  carried. 

Mb.  Gose — ^I  would  like  to  know  now  just  how  that  stands.. 

Mb.  Pbesident— As  I  understand  it,  it  does  not  apply  to 
Ihoee  remarks  made  extemporaneously  here  as  to  obituaries. 
The  question  is  now  on  the  original  question  as  amended,  and 
it  stands  in  this  way:  The  original  motion  was  to  direct  the 
Committee  on  Publications  to  have  diarge  of  the  publication 
of  the  record  hereafter  and  to  allow  revision  of  remarks  made 
here,  and  revision  of  papers  read.  The  amendment  has  pro- 
hibited the  amended  motion  so  that  no  revision  will  be  allowed, 
and  the  motion  therefore  stands,  that  this  committee  is  to  cause 
a  verbatim  report  of  the  proceedings  to  be  printed.    Carried. 

Mb.  Wooten — I  would  like  to  ask,  as  a  matter  of  informa- 
tion, what  is  necessary  to  change  the  dues.  Is  it  in  the  by-lawa? 
If  it  is,  what  is  necessary  to  change  the  by-laws? 

Secbetaby — By  motion. 

Mb.  Wooten — Then  I  move^  Mr.  President,  to  get  the  sense 
of  the  meeting — I  don't  know  what  amount  the  meeting  will  be 
willing  to  stand,  but  that  hereafter  thei  dues  be  $3  per  annum 
instead  of  $1. 

Mb — ^I  want  to  make  an  amendment  that  the 

dues  be  fixed  at  $2.  It  seems  to  me,  with  the  present  member- 
ship that  with  that  sum  we  would  be  able  to  cover  the  expenses. 

Me.  Wooten — Amendment  accepted. 

Me.  President — Then  the  motion  stands  before  the  Asso- 
ciation for  amending  the  by-laws  and  fixing  the  dues  at  $2  per 
annum.  I  will  suggest  on  this  matter,  that  from  what  little 
information  I  acquired  during  the  non-performance  of  my  duties 
for  the  past  year,  that  $2  will  be  quite  sufficient  to  meet  the 
expenses  of  the  Association.     Are  you  ready  for  the  question  ? 

Motion  carried. 

Me.  Million — If  it  is  in  order,  I  move  an  assessment  be 
levied  for  this  year  of  $1  to  publish  the  report. 
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Mb.  T^i^&nf^niT — The  President  jthinkB  you  are  in  order, 
and  if  any  other  member  thinks  as  you  do,  he  can  second  it 

Mb.  Robebts — The  Secretary  says  there  are  now  due  $300 
from  members  in  unpaid  dues. 

Mb.  PsESiDEirr — ^A  good  deal  of  that  probably  never  will 
be  paid.  The  question  is  to  levy  an  asseeement  on  each  mem- 
ber of  the  Association. 

Sbcbbtaby — ^Mr.  President^  I  think  a  better  way  out  of 
that  would  be  to  have  these  delinquent  members  notified  and 
requested  to  pay,  and  then. if  there  is  not  sufficient  money,  to 
levy  an  assessment  such  as  would  be  necessary;  probably  we 
would  not  need  very  much.    I  make  that  as  an  aii£en4ment 

Mb.  Pbesident — The  motion  is,  tiiajt  first  an  effort  be  made 
to  collect  the  back  dues,  and  then  if  there  is  not  sufficient  money, 
that  the  Executive  Committee  levy  an  ai^seesment  sufficient  to 
cover  the  defidency,  not  exceeding  $1.     Motion  carried. 

Mb.  Pbbsidbnt — ^We  are  compelled  to  pass  over  the  paper 
on  Community  Propery  Law  on  account  of  the  absence  of  Mr. 
Munn,  and  will  call  on  the  Committee  on  Federal  Court  Rules; 
the  Chairman  is  Mr.  Ira  Bronson. 

Mb.  Bbonson — I  don't  see  any  opportunity  for  pyroteohnics 
on  the  part  of  the  committee,  as  Judge  Hanford  is  entitled  to 
the  credit.  The  rules  are  based  cm  the  California  Courts,  and 
can  be  ha-d  from  the  Seattle  Court,  and  those  who  may  have 
use  for  them  may  obtain  them  from  Judge  Hanford  in  Seattle. 

Mb.  Dbwabt — I  move  to  amend  the  by-laws  by  adding  a 
section  that  the  President  appoint  a  committee  of  four  to  act 
with  himself  for  the  nomination  of  officers  for  the  ensuing  year; 
these  nominations  not  to  hv  exclusive,  but  the  Association  to 
have  the  privilege  of  nominating  also. 

Mb.  Pbbsii>bnt — ^I  prefer  to  take  the  committee  entirely 
from  the  body  of  the  Association. 

Mb.  Dbwabt — ^I  make  it  a  committee  of  five,  then. 

Mb.  Pbesident — ^The  question  is,  that  the  President  appoint 
a  committee  of  five  to  make  nominations  for  the  flmg^Tng  year; 
a  i)ermanent  committee  ? 
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Mr.  Dewabt — I  would  say  that  that  is  the  procedure  of 
the  American  Bar  Association,  except  that  it  seems  best  that 
we  should  leave  the  nominaticMis  so  that  others  may  be  made, 
and  the  oomraittee  can  arrange  for  the  nominations  at  their 
convenience  to  better  advantage.  It  often  happens  that  a  per- 
son is  nominated  on  the  floor,  yet  it  is  not  the  best  nomination, 
and  if  you  say  anything,  it  becomes  a  personal  matter,  and  we 
all  hesitate  to  do  that,  and  the  committee  can  do  what  is  best 
for  the  Association. 

Mr.  Kockweli. — ^What  do  you  mean  by  a  permanent  com- 
mittee ? 

Mr.  Dewart — That  the  committee  be  appointed  at  each 
session  for  this  purposa    Motion  carried. 

Mr.  President — I  think,  inasmuch  as  the  election  is  to 
occur  shortly,  that  I  will  name  that  committee  now,  so  that  they 
will  have  an  opportunity  to  make  the  nominations. 

Mr.  Rorerts — The  standing  committees  are  provided  for 
by  Article  X  of  the  constitution.  The  constitution  may  be 
amended,  however,  by  three-fourths  vote. 

Mr.  Presiden^t — The  constitution  provides  for  what,  do 

you  say? 

Mr.  Korerts — Article  X  provides  for  the  standing  com- 
mittees, and  the  effect  of  this  is  an  amendment  to  Article  X  of 
the  constitution,  provided  there  are  twelve  members  present, 
and  three-fourths  of  them  vote  for  it,  and  they  are  here,  I  think. 

Mr.  President — I  will  name  on  that  committee,  Messrs. 
Dewart,  Dovell,  Root,  Million  and  Houston, 

The  next  order  of  business  is  the  paper  on  the  provision  of 
the  state  constitution  relative  to  private  ways  of  necessity,  etc., 
by  Hon.  C.  C.  Gose,  of  Walla  Walla. 

Paper  by  Mr.  Gose.     (See  Appendix.) 

Mr.  President — The  paper  is  open  for  discussion.  Hear- 
ing no  di3cu8sion,  we  will  pass  to  the  next  order  of  business,*  the 
report  of  the  Committee  on  Jurisprudence  and  Law  Reform,  by 
Mark  A.  FuUerton. 

ISTo  report 

Mr.  President — The  next  order  of  business  is  the  report 
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of  the  Committee  on  Separate  Election  Judges;  the  Chairman 
is  Mr.  E.  C.  Hughes,  of  Seattle. 

The  Secbetaby — I  don't  feel  like  criticizing  this  commit- 
tee, but  they  were  notified  to  report  Mr.  Hughes  has  written 
a  letter  in  which  he  says  he  has  nothing  to  report^  and  in  view 
of  the  fact  that  there  will  be  no  election  prior  to  the  next  Legisr 
lature,  it  would  be  as  well  to  let  it  go  until  the  next  meeting. 

Mb.  Pbesidewt — I  will  interrupt  the  regular  order  of  busi- 
ness to  give  Mr.  Stem  an  opportunity  to  make  an  announcement 
which  I  think  the  members  will  find  to  their  advantage 

Mb.  Stebn — ^Mr.  President,  the  Spokane  Amateur  Athletic 
Club  has  suggested  that  they  will  be  very  glad  to  have  any  of 
the  visiting  members  of  this  Association  to  make  themselves 
perfectly  at  home  in  that  institution.  There  came  a  far-off  cry 
from  Judge  Warren  at  Waterville,  rather  an  anomalous  situ- 
ation, evidenly  crying  for  water  up  there,  and  there  came  another 
cry  of  fire  from  Mr.  Brownell  from  the  City  of  Smokestacks,  and 
if  any  of  you  gentlemen  are  in  need  of  water,  we  have  a  beautiful 
tank  over  there,  in  which  you  can  plunge  to  your  heart's  content. 
We  will  welcome  you  over  there,  and  you  can  use  dumb-bells  or 
play  tennis  with  our  friend  Kemington.. 

Mb.  Pbesident — At  the  morning  session  we  passed  over  the 
remarks  of  Judge  Moore  on  the  death  of  Patrick  Henry  Winston, 
with  the  understanding  that  that  matter  would  be  called  up  this 
afternoon. 

Secbetaby — Just  before  that  commences,  I  wish  to  say  that 
Mr.  Monroe  has  asked  us  to  attend  the  convention  of  the  GkK)d' 
Roads  Association  this  evening  at  8  o'clock. 

({"or  remarks  of  Judge  Moore  see  "In  Memorium.") 

Secbetaby — ^Because  of  the  great  number  of  eulogies  that 
have  been  pronounced  here  today,  I  believe  that  those  who  revise 
their  remarks^  should  be  requested  to  reduce  them  as  much  as 
possible,  or  we  will  have  a  book  of  several  hundred  pages  of 
nothing  but  eulogies.  I  am  satisfied  there  is  enough  for  100 
pages,  and  we  ought  to  get  it  below  that 

Mb.  Pbesident — That  will  come  under  the  province  of  the 
new  committea  This  brings  us  to  the  election  of  officers  for 
the  ensuing  year. 
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Mb.  Dbwabt — ^Your  committee  nominates  F.  H.  Browndl, 
of  Eveorett^  for  President;  E.  C.  Hu^es,  of  Seattle^  First  Vioe- 
ptresident;  R.  S.  Ott^  of  Taooma,  Second  Vice-president;  A.  G. 
Avery,  of  Spokane^,  Third  Vioo-preeident ;  C.  C-  Gose,  of  Walla 
Wall,  Fourth  Vice-president;  0.  (Will  Shaffer,  of  Olympia,  Sec- 
retary; N.  S.  Porter,  of  Olympia,  Treasurer;  Delegates  to  the 
American  Bar  Association,  C.  H.  Hanfoi*d,  Edward  Whitson 
and  Milo  A.  Boot;  and  that  each  Delegate  have  the  right  to 
select  his  .alternate. 

Mb.  Dkwaet — I  will  say  that  the  nomination  of  Mr. 
Brownall  for  President  was  made  on  the  imderstanding  of  the 
committee  that  the  next  meeting  was  to  be  held  at  Everett ;  and 
for  the  Delegates  to  the  American  Bar  Association,  that  if  any 
of  those  members  think  they  cannot  attend,  tiiat  they  say  what 
substitutes  be  provided  to  represent  the  Association  at  that 
meeting. 

Mr.  Pbesidbnt — I  will  say,  so  far  as  my  nomination  is 
concerned,  I  know  it  will  be  impossible  for  me  to  attend,  and 
perhaps  it  would  be  better  to  substitute  some  name. 

Mr.  Stern — I  move  to  substitute  the  name  of  Mr.  Charles 
E.  Shepard  for  that  of  Judge  Whitson.  He  intends  to  be  in 
the  east  at  the  time  of  the  meeting  of  the  American  Bar  Asaocia- 
tion,  and  will  be  glad  indeed  to  represent  us,  I  know. 

Mr.  Dewart — I  think  it  would  be  better  that  the  substi- 
tution be  made  by  the  individual.  If  there  are  no  other  substi- 
tutions, Mr.  President^  I  move  the  Secretaiy  be  instructed  to 
cast  the  ballot. 

Mr.  President — The  President  feels  constrained  to  follow 
the  motion  of  Mr.  Stern,  and  is  glad  to  do  so,  and  have  Mr. 
Shepard  nominated. 

Mr.  Stern — I  know  it  is  no  disrespect  to  the  President,  and 
I  would  like  to  have  him  get  the  indorsement  of  the  members 
of  the  Association  if  he  is  going.    Motion  carried. 

Mr.  President — The  motion,  then,  before  the  house  is  for 
the  adoption  of  the  report  of  the  Nomination  Committee,  which 
will  be  tantamount  to  electing  the  men  foit  the  officers  of  this 
Association  for  the  ensuing  year.     Carried. 
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Hb.  Dbwabt — The  Secretary  asked  pie  to  state  that  the 
committee  purposely  made  change  in  the  Vice-Presidents,  be- 
cause it  was  the  feeling  of  a  number  in  the  Association  that  this 
rotation  prooess  was  not  the  best  thing  for  the  Association,  and 
so  we  have  put  in  nomination  practically  a  new  set  of  Vice- 
Presidents,  and  did  not  mean  by  that  that  they  should  move  up 
in  that  order  next  year.  The  committee  deemed  it  best  to  change 
that  rotation  process  which  has  been  used  largely  heretofore. 

JiTDGs  Ceow — ^I  think  this  has  l^een  a  very  good  meeting 
of  this  Association,  but  there  has  been  one  feature  here  that 
has  impressed  me,  and  it  has  also  occurred  at  former  meetings, 
and  that  is  that  a  number  of  the  standing  committees  of  this 
Association  have  failed  to  report  Now  it  might  be  that  the 
chairman  of  the  committee  could  not  be  present^  but  he  could 
see  that  his  committee  sent  in  the  report,  and  it  occurs  to  me 
that  it  mi^t  be  wise  to  suggest,  in  some  form,  probably  by 
resolution,  that  the  President  of  this  Association  appoint  new 
committees  if  the  ones  appointed  are  not  going  to  discharge 
their  duties.  I  think  some^ing  of  that  kind  ou^t  to  be  done. 
I  have  no  desire  to  criticize  former  Presidents  of  the  Association 
nor  the  committees.  The  committees,  many  of  them,  have  been 
well  selected,  the  personnel  of  the  committees  has  been  good,  but 
perhaps  in  many  instances  they  were  not  aware  of  the  fact  that 
they  were  appointed,  and  not  in  a  situation  to  make  these  re- 
ports. If  it  is  proper,  I  make  a  motion  that  it  is  the  sense  of 
this  Association  that  the  new  President  we  have  just  elected, 
when  he  goes  to  appoint  his  committees,  shall,  as  far  as  praetical, 
confer  with  the  chairmen  of  the  various  committees  in  advance, 
and  see  if  they  will  not  take  up  these  duties,  and  see  that  the 
reports  are  sent  in. 

Mb.  Stern — I  know  that  would  be  very  agreeable  to  every- 
body, but  unfortunately  it  would  be  impractical.  I  know  that 
I  personally  sent  word  to  every  member,  and  I  think  the  Sec- 
retary did  also,  and  if  you  can^t  get  a  lawyer  to  attend  to  his 
duties  on  a  committee  of  his  own  volition,  it  is  useless  to  write 
him.  It  is  almost  impossible  to  get  them  to  report  on  the  com- 
mittee. Mr.  Shaffer  can  perhaps  bear  me  out  on  that,  as  I  made 
personal  efforts  to  get  reports  and  couldn't  do  it 
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Mr.  Mires — The  truth  of  the  matter  is,  that  if  you  don't 
ask  a  man  to  serve,  you  can't  get  a  report  I  have  had  a  little 
experience  myself.  While  I  am  on  my  f eet^  I  want  to  enter  a 
protest  on  the  suggestion  made  here  by  the  Nominating  Com- 
mittee. I  voted  for  these  candidates  that  were  nominated,  but 
I  did  it  thinking  they  were  being  advanced  as  Vice-Presidents ; 
that  has  been  the  law  of  this  Association  alwavs,  and  I  think 
that  the  First  Vice-President  should  be  advanced  to  President, 
and  so  on  with  the  others. 

Mr.  Bronson — They  had  a  sort  of.  vested  interest  in  these 
offices,  the  emoluments  of  which  they  are  going  to  be  deprived  of. 

Mr.  President — This  concludes  the  regular  program. 

Mr.  Roberts — It  occurs  to  me,  from  the  remarks  made  this 
afternoon  that  the  Secretary,  Mr.  Shaffer,  has  had  imposed 
upon  him  more  than  his  share  of  troubles,  and  I  therefore  move 
that  the  Association  move  a  vote  of  commendation  and  thanks 
for  his  labors  in  our  behalf.  (And  then  some  one  made  the  re- 
mark that  this  was  not  permitted  by  the  consfitution^) 

Mb.  Pbesident — It  is  against  the  constitution,  I  know. 

Mr.  Roberts — ^]tfr.  President,  didn't  I  imderstand  that  the 
constitution  could  be  amended  by  a  three-fourths  vote  ? 

Mr.  President — So  it  can. 

Judge  Root — I  would  like  to  say  just  a  few  words  in  behalf 
of  the  members  of  the  Supreme  Bench.  Judge  Mount  thought  he 
would  be  here  if  he  could  arrange  matters  so  he  could  oome.  I 
have  an  idea  he  will  be  here  this  evening  so  as  to  be  here  to- 
morrow, but  the  circumstances  were  such  that  he  couldn't  be 
hero  at  the  opening  of  the  Association,  and  he  didn't  know 
whether  he  could  come  at  all  or  not  If  he  could  bo  here  he  would, 
and  he  desired  me  to  extend  his  best  wishes  for  a  suocsessful  meet- 
ing here  and  to  tell  all  tlie  boys  that  he  vrould  have  liked  to  be 
here  with  you.  As  to  the  other  judges.,  Judge  Dunbar,  as  you 
know,  a  year  ago  was  in  ill  health,  and  went  on  a  vacation,  and 
the  result  of  that  vacation  last  summar  restored  his  health  to  a 
better  condition  than  it  has  been  in  many  years,  and  as  the  vaca- 
tion helped  him,  he  felt  that  he  should  go  again  this  summer,  and 
he  went  some  days  ago.     The  other  judges  were  so  encumbered 
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with  their  work  that  they,  felt  they  could  not  possibly  be  here. 
The  most  of  them  will  be  obliged  to  work  all  summer,  as  you 
who  are  familiar  with  the  recent  term  of  court  know  that  we 
had  144  cases  oil  the  calendar,  and  in  addition,  a  large  number 
submitted  on  briefs,  and  it  is  expected  that  all  these  shall  be 
written  up  before  the  term  in  October,  and  so  you  can  see  there 
is  an  immense  amount  of  work  for  all  the  judges.  Each  one 
of  them  desires  to  take  a  little  vacation,  this  summer,  and  they 
felt  it  was  impossible  for  them  to  come  over  here  at  this  time, 
but  their  best  wishes  are  for  this  oi^nization,  and  they  desired 
Judge  Crow  and  myself  to  extend  their  best  wishes  for  its 
success. 

Mb.  Mires — I  am  mighty  glad  that  we  have  the  best  wishes 
of  the  Supreme  Court  I  have  been  attending  ever  since  the 
organization,  and  it  is  a  fact  that  we  have  never  had  the  attend- 
ance of  the  Supreme  Court.  I  am  glad  to  see  Mr.  Root  and  Mr. 
Crow.  These  new  members  don't  know  yet  why  they  should  not 
attend.  We  never  knew,  before  it  was  suggested  to  us  that  we 
had  their  best  wishes.  Judge  Stiles  attended  once,  Judge  floyt 
once,  and  Judge  Reavis  once,  and  we  know  he  went  off  the  bench 
pretty  soon,  but  I  don't  know  why  the  judges  of  the  Supreme 
Bench  won't  attend  these  meetings. 

Mb.  Stern — I  want  to  take  issue  with  Mr.  Mires,  for  I 
can  remember  that  two  judges  of  the  Supreme  Court  attended 
a  certain  place  in  Seattle,  when  the  Seattle  Bar  held  a  session, 
and  they  entered  a  few  races  and  got  beaten,  and  I  think  that 
is  the  reason  they  quit.  But  I  think  a  better  reason  is  that  one 
of  them  didn't  want  to  attend  a  banquet;  he  was  down  for  a 
certain  toast,  and  he  substituted  another  man.  Will  Thompson 
was  toastmaster,  and  when  this  man  said  "I  don't  know  by 
what  sort  of  a  chance  I  have  been  substituted."  Will  Thompson 
said :  ^*I  beg  your  pardon,  but  we  pay  just  as  much  attention 
to  precedent  as  the  judges."  And  it  wasn't  long  after  that  we 
expected  another  judge,  and  he  didn't  show  up,  and  another  man 
was  substituted,  and  Thompson  said:  "We  pay  a  whole  lot 
more  attention  to  authority  than  you  do." 

I  am  glad  Judge  Crow  and  Judge  Root  came  down  here 
and  make  themselves  part  of  the  boys. 
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Mb.  J?BB9JD|5ifT— f  think  t^^  Sppkjane  <3pmim|*^  |iayii;ig 
phaige  of  fh^  arrangeTni^iits  Eav^'  bad  that  rp*  yic^w  -whep  l^ey 
^t  o^t  the  banquet  altog^^,  (ind  the  members  Qf  th^  AaBooi^- 
(don  fell  the  obligations  we  are  imier  to^rards  |he  Bar  of  Spo- 
kane for  tlie  pteasurea  of  this  session,  those  yr^  have  enjoyed, 
and  those  which  we  know  are  in  store  for  tomorrow^  and  if  it 
is  not  against  the  constitutiQn,  I  ahall  move  a  vote  of  thanks 
to  the  Bar  of  Spokane  County.  If  it  is  against  the  constitatioii^ 
the  constitution  is  nothing  between  friends  herel 

Motion  carried. 

Mb.  Ebjbsidbwt — ^A  motion  to  adjourn  is  now  in  order. 
Motion  made  and  carried. 


[EXCURSION   TO   CQEUB   P'ALENE    LAKp   ANP   ^T.  JOE    RIVER. 

Saturday,  July  8. 
"The  recreation  of  the  body  wm  not  be  whoUy  given  over  for  the 
entertainment  of  the  mind.  On  the  last  day  of  the  meeting  we  will 
ask  all  members  of  the  State  Bar  ABsociatlon  to  be  our  guests  on  a 
trip  by  electric  line  to  Coeur  d'Alene  City,  thence  by  steamer  up  Coeur 
d'Alene  Lake  and  the  St  Joe  River,  through  some  of  the  most  beauti- 
ful scenery  of  Washington  and  Idaho.  Nothing  that  wiU  conduce  to 
the  pleasure  of  this  trip  will  be  left  behind.  If  there  are  any  omis- 
sions they  will  result  from  ignorance— and  there  are  several  mem2)er8 
of  the  local  association  who  profess  uttermost  knowledge  upon  those 
things  most  necessary  to  the  joyf  ulness  of  such  an  occasion." — Extract 
From  Letter  Sent  Out  hy  Spokane  County  Bar  Aaaociation, 

At  9  a.  m.  we  left  Spokane  over  the  Coeur  d'Alene  electric  line 
in  a  train  of  three  cars.  Upon  reaching  Coeur  d'Alene  City  we  were 
put  aboard  the  beautiful  steamer  State  of  Idaho,  the  largest  steamer 
on  the  lake.  This  lake  is  the  highest  body  of  navigable  water  in  the 
world,  and  none  are  more  beautiful.  We  were  banqueted  and  feasted 
all  day,  and  if  there  were  any  omissions  the  association  was  ignorant 
of  them — and  there  were  judges  of  the  Supreme  Court  and  Superior 
Courts  of  this  state,  and  of  the  Federal  Courts,  and  many  practlctioners. 
all  veterans  of  such  occasions. 
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H.    G.    STRUVE. 

From  Address  by  W.  T.  Dovbll. 

Mr.  President  and  Members  of  the  Association:  A  full  consid- 
eration of  the  varied  incidents  in  the  life  of  Jud^e  Henry  O.  Struve 
would  involve  a  reference  to  much  of  our  territorial  and  early  state 
history.  He  was  one  of  those  men  who  possess  that  mental  power, 
character  and  strength  which  leaves  an  impress  upon  any  commun- 
ity with  which  they  have  an  association. 

Judge  Struve  was  bom  in  Germany  in  1837,  and  his  family  being 
one  of  some  station,  the  surroundings  of  his  youth  were  of  culture 
and  refinement.  As  early  as  sixteen  years  of  age,  he  became  at- 
tracted to  American  institutions,  and  determined  to  ally  himself  to 
those  institutions,  which  to  the  day  of  his  death  he  believed  in, 
thoroughly  understood   and  as  thoroughly  loved. 

Shortly  after  coming  to  America  in  1853,  he  made  his  way  to 
California  and  began  the  search  for  gold.  Though  he  encountered 
some  success  in  this  quest,  he  found  no  difficulty  in  enlarging  his 
expenditures,  so  that  any  financial  profit  was  ultimately  devoured. 
Meeting  with  an  accident  which  he  feared  might  leave  him  a  crip- 
ple for  life,  he  began  the  study  of  law,  was  admitted  to  the  bar  in 
1859,  and  in  1860  removed  to  Vancouver,  Washington. 

While  in  New  York  City  and  while  in  California,  he  had  had 
some  experience  in  journalism,  and  upon  his  arrival  in  Washington 
territory,  he  purchased  the  Vancouver  Chronicle.  In  these  critical 
times,  he  was  always  a  fervent  supporter  of  the  Union  and  an  un- 
compromising advocate  of  the  policy  of  President  Lincoln. 

Turning  his  attention  again  to  the  practice  of  the  law,  he  was 
elected  District  Attorney  for  the  Second  Judicial  District,  and  after 
four  successive  terms  was  elected  Probate  Judge  of  Clarke  county. 
In  1865  he  was  chosen  a  member  to  the  lower  house  of  the  Legis- 
lature, and  in  1867  was  elected  to  the  Territorial  Council,  where  he 
served  for  three  successive  terms,  presiding  during  one  over  that 
body. 

Forceful  in  his  character,  of  recognized  legal  ability,  and  en- 
joying the  full  confidence  of  his  associates,  it  is  doubtful  if  anyone 
ever  exercised  a  more  marked  influence  upon  territorial  legislation. 
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It  is  understood  to  be  he  who  fraiq^d  and  introduced  our  present 
community  property  law,  and  his  handiwork  may  be  found  in  many 
of  the  statutes  (notably  those  relating  to  procedure),  which  are 
still  the  law  of  our  state. 

In  1871  he  removed  to  Olympia,  the  capital  of  the  territory,  and 
after  a  brief  experience  as  editor  of  the  Olympia  Courier,  was  ap- 
pointed Secretary  of  the  Territory,  an  office  which  he  held  until 
the  close  of  President  Grant's  second  term. 

In  1879  he  took  up  his  abode  in  Seattle,  where  he  continued  to 
reside,  practicing  law  without  interruption  until  shortly  before  his 
death.  In  various  capacities  he  rendered  public  service.  He  was 
Mayor  of  the  city  of  Seattle  for  two  terms.  He  was  Judge  Advo- 
cate General  during  the  period  of  martial  law,  which  attended  the 
Chinese  riots  of  1886.  As  reporter  of  the  Supreme  Court  he  pub- 
lished the  last  volume  of  Territorial  Reports.  He  was  elected  a 
member  of  the  Board  of  Freeholders,  which  prepared  the  first  char- 
ter of  the  city  of  Seattle.  For  some  years  he  was  upon  the  Board  of 
Education  of  that  city,  and  for  five  years  served  as  a  Regent  of  the 
University  of  Washington.  It  is  unlikely  that  any  honor  that  Judge 
Struve  had  sought  would  have  been  denied  him  by  the  people  of  the 
territory  or  state,  but  he  was  essentially  a  lawyer,  and  though 
standing  ready  to  perform  any  public  service  for  which  his  abOity 
and  character  marked  him,  he  preferred  to  hold  no  office  which 
would  divert  him  from  his  profession. 

It  is  entirely  safe  to  say  that  the  reputation  of  Judge  Struve  as 
a  lawyer  was  surpassed  by  that  of  no  one  in  the  Northwest.  This 
reputation  he  had  earned  because  he  made  his  knowledge  exact  and 
complete  upon  any  subject  he  negotiated.  He  gave  no  expression 
to  his  judgment  until  satisfied  of  its  maturity.  These  qualities  gave 
to  his  clients  a  confidence  which  is  the  surest  foimdation  upon 
which  a  lawyer's  reputation  may  rest. 

As  a  man  he  was  sociable,  patriotic  and  generous.  His  sense 
of  humor  made  him  pause  as  he  went  along  to  note  the  ridiculous 
in  things,  and  this  habit  gave  him  a  fund  upon  which  he  was  wont 
to  draw,  though  with  discretion.  He  had  a  courtesy  of  manner 
which  is  attributed  to  a  school  unfortunately  out  of  date.  During 
all  his  actual  life,  no  blemish  was  ever  suggested  upon  his  name. 
He  had  the  respect  of  those  who  knew  him,  the  love  of  those  who 
came  closer.  He  did  his  share  of  charity  and  more  as  he  passed 
along;  his  friends  were  made  the  happier,  his  state  was  made  the 
stronger  for  his  living.  Greater  praise  than  this  we  may  not  be- 
stow on  any  man. 
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D.    J.    CROWLEY 

From  Remarks  by  Mr.  M.  F.  Gose. 

Mr.  President  and  Gentlemen  of  the  State  Bar  Association: 
Mr.  Daniel  Joseph  Crowley,  son  of  Bartholomew  Crowley  and  Julia 
Leahy,  was  bom  in  Bang^or,  Maine,  February  11,  1854,  studied  law 
at  Nevada  City,  California,  under  Hon.  Niles  P.  Searles,  who  later 
became  Chief  Justice  of  the  Supreme  Court  of  the  state  of  Cali- 
fornia. Mr.  Crowley  was  admitted  to  the  bar  in  1875,  practiced  law 
at  Nevada  City  until  about  the  close  of  the  year  1879.  He  came  to 
Walla  Walla  in  1880. 

In  1891  he  was  united  in  marriage  to  Miss  Sarah  Lynch,  who 
survives  him.  Shortly  thereafter  he  removed  to  Tacoma,  where  he 
died  on  March  24  of  this  year.  Owing  to  failing  health  he  retired 
from  the  practice  of  law  in  1901.  He  was  a  member  of  the  con- 
vention which  framed  our  constitution  in  1889.  He  held  no  other 
public  office  in  the  state.  He  was  averse  to  allowing  his  name  to  be 
used  as  a  candidate  for  any  public  position.  Although  frequently 
urged  to  stand  for  nositions  of  honor  in  the  political  field,  he  stead- 
fastly refused  to  do  so.  He  believed  that  there  was  a  dignity  in 
private  citizenship  equal  to  any  official  position  within  the  gift  of 
the  people  of  the  state. 

It  is  therefore  as  a  lawyer  that  he  was  best  known.  It  was  his 
good  fortune  and  the  good  fortune  of  the  territory  and  the  state, 
that  he  came  to  the  territory  when  its  judicial  system  was  in  its: 
formative  period. 

He  was  a  big-hearted,  big-brained  man,  simple  and  direct  in 
his  methods.  He  was  self-reliant  and  tenacious  of  an  opinion  when 
once  formed,  but  never  dogmatic.  His  first  opinion  on  the  law  was 
usually  right,  but  in  important  matters  he  did  not  mature  his  view 
until   after   careful   thoueht   and   exhaustive   investigation. 

He  was  modest  in  manner  and  seemed  not  to  realize  the  scope 
of  his  talents. 

His  success  at  the  bar,  which  was  great,  was  due  chiefly  to  his 
large  natural  aptitude  for  the  law,  his  industy  and  his  uncompro- 
mising honesty.  In  the  ability  to  make  a  clean  cut  statement  of  either 
fact  or  law  he  probably  had  no  superior  in  the  state.  Courts  soon 
learned  to  rely  on  his  ability  and  to  trust  in  his  integrity.     Probity 
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was  his  pre-eminent  quality.  It  impressed  all  who  came  in  contact 
with  him. 

His  mind  was  analytical,  rapid,  and  usually  reached  the  right 
and  always  the  Just  conclusion.  As  an  advocate  he  was  forceful, 
logical  and  eloquent.  His  voice  was  pleasing,  his  manner  attrac- 
tive and  his  speeches  always  brief.  He  had  the  rare  faculty  of 
gasping  and  presenting  the  salient  features  of  his  case. 

He  always  commanded  the  attention,  respect  and  confidence  of 
the  jury.  To  the  court  he  was  respectful  but  insistent,  to  both  op- 
posing and  associate  counsel  he  was  always  courteous  and  con- 
siderate. 

His  career  as  a  lawyer  was  an  illustration  of  the  adage,  "A  law 
proposition  well  stated  is  half  argued."  He  had  a  never  failing  fimd 
of  humor  which  he  used  to  advantage,  and  his  courtesy,  fairness, 
kindness  of  heart  and  high  character  endeared  him  to  all  who  knew 
him.  To  the  younger  members  of  the  bar,  who  were  still  groping 
in  darkness,  he  was  every  ready  to  give  words  of  comfort  and  assist- 
ance. His  life  was  a  benediction  to  the  young  men  who  came  in 
«lose  contact  with  him. 

In  temperament  he  was  an  optimist.  He  saw  the  best  in  every- 
thing.    As  a  man  and  citizen  he  was  one  of  God's  noblemen. 

Mr.  Crowley  was  a  lovable  man.  Those  who  were  fortunate 
enough  to  know  him  well  felt  the  noble  influence  of  his  life  and 
example. 

His  sudden  death  was  a  great  shock  to  his  many  friends  through- 
out the  state.  Although  dead,  he  still  lives  in  the  hearts  of  his 
friends. 

In  his  death  his  wife  has  lost  a  noble  and  devoted  husband,  the 
bar  a  leader,  the  state  a  patriotic,  high-minded,  justice-loving,  jus- 
.tice-doing  citizen. 


PATRICK    HENRY    WINSTON 


Address  by   James   Z.   Moore. 

In  the  stirring  times  connected  with  our  Revolutionary  war 
there  appeared  a  man,  tall,  gaunt  and  with  an  air  of  introspection 
and  melancholy.    He  had  essayed  to  be  a  scholar  and  failed,  he  had 
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essayed  to  be  a  country  merchant  and  failed.  He  would  not  take 
to  farming,  the  ancestral  pursuit,  but  like  the  sages  of  ancient 
Greece,  sought  knowledge  and  enforced  argument  by  asking  ques- 
tions. He  seemed  out  of  place  in  our  colonial  life,  whose  genius 
was  action,  rather  than  meditation,  and  was  somewhat  saddened 
because  he  had  not  found  the  calling  or  employment  for  which  he 
was  adapted,  and  his  better  and  greater  qualities  were  yet  unknown 
to  himself.  The  great  discussion  of  the  fundamental  constitutional 
principles  ui>on  which  the  American  demands  upon  the  mother 
country  were  based,  discovered  this  man  to  be  possessed  of  bolts 
of  eloquence  and  well-springs  of  wisdom  and  courage  which  startled 
the  British  Empire  and  are  yet  remembered  by  admiring  and  loving 
generations.  He  it  was  who  shocked  the  loyalists  when  in  the 
Virginia  house  of  burgesses,  he  thundered  out,  ''Caeesar  had  his 
Brutus,  Charles  the  First  his  Cromwell,  and  George  the  Third" — 
^'Treason,  treason,"  shouted  the  courtiers,  when  the  orator  resumed 
his  discourse  and  with  a  shake  of  his  head  concluded  the  period  with 
the  solemn  suggestion  that — ^'^ George  the  Third  may  profit  by  their 
example." 

He  it  was  who  concluded  a  speech  in  the  Virginia  convention,  of 
which  it  has  been  said,  that  for  true  eloquence  it  has  never  been 
surpassed,  with  the  noble  words,  "Why  stand  we  here  idle?  What 
is  it  that  gentlemen  wish?  What  would  they  have?  Is  life  so  dear 
or  peace  so  sweet  as  to  be  purchased  at  the  price  of  chains  and 
slavery?  Forbid  it  Almighty  God!  I  know  not  what  course  others 
may  take,  but  as  for  me,  give  me  liberty  or  give  me  death!" 

He  it  was  in  the  First  Continental  congress,  who  began  his  serv- 
ices there  in  a  speech  which  marked  him  as  the  first  orator  of  the 
continent,  in  which  he  opened  up  the  vista  of  our  national  unity  and 
neatness  when  he  said,  "I  am  not  a  Virginian,  1  am  an  American.'* 
Now,  need  I  mention  the  familiar,  the  honored,  loved  and  revered 
name  of  Patrick  Henry? 

It  will  put  to  thinking  those  who  maintain  that  genius  is  not 
transmissible,  when  it  is  known  that  our  own  Patrick  Henry  Wins- 
ton is  a  lineal  descendant,  and  named  in  honor  of  this  great  lawyer, 
orator,  statesman  and  patriot. 

Patrick  Henry  Winston  was  the  most  unique  character  in  our 
social,  political  and  professional  life.  He  was  a  native  of  North 
Carolina,  was  borh  and  grew  to  manhood  under  the  slave  regime, 
and  was  intensely  southern.  He  never  tired  of  painting  word-pic- 
tures of  the  south,  as  it  was  in  his  boyhood,  and  of  telling  anecdotes 
illustrative  of  its  many  charming  features  and  unusual  and  remark- 
able personages.     He  would  have  been  happy  to  have  relumed  to 
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North  Carolina  and  to  have  spent  the*  last  of  his  life  amon^  the 
scenes  and  people  that.he  loved,  I  think  he  was  attracted  to  me  be- 
cause I  understood  the  setting  of  his  many  word-paintings,  that  I 
knew  the  life  he  loved  as  well  as  he  himself,  and  that  I  never  wear- 
ied of  listening  to  his  delightful  talks  about  the  south.  I  was  raised 
under  precisely  the  same  social  influence  that  he  was,  the  ante- 
bellum life  of  Kentucky,  being  a  part  of  the  old  south,  was  identical 
with  that  of  North  Carolina.  The  Ti^oods  and  water-courses,  the 
home  life,  the  brothers,  the  boyhood  friends,  the  grotesque  char- 
acters among  the  people,  the  beautiful  and  never  to  be  forgotten 
maternal  influences,  the  patient,  reflned  and  highly  cultivated  mother 
and  mistress  of  the  family,  teaching  the  yo.ung  negroes  on  Sunday 
afternoons  morals  and  religion,  just  as  she  taught  her  own  children, 
was  part  of  early  life  which  we  had  in  common.  Winston  knew 
there  was  no  one  whose  heart  went  out  in  tenderness  to  him  like 
my  own,  as  he  painted  with  a  brush  dipped  in  life's  brightest  colors, 
those  dear  and  familiar  scenes  of  our  childhood.  He  yearned  for 
North  Carolina  and  in  all  these  later  years  he  never  talked  to  me 
that  he  did  not  at  once  enter  upon  this  theme.  As  illustrative  of 
this  there  appeared  in  Winston's  Weekly  a  few  weeks  before  his 
death  under  the  caption,  "Its  a  Far  Cry,"  the  following:  "It  never 
seemed  so  far  from .  here  to  Albermarle  Sound  as  when  the  frogs 
begin  to  croak  and  the  shad  begin  to  run."  Then  after  dwelling 
upon  some  of  the  pleasures  of  North  Carolina  life  he  continued: 
"About  the  best  dish  in  this  world  is  roasted  perch.  The  last  the 
.  writer  ate  was  at  Capehart's  fishery,  in  company  with  Governor 
Vance  and  a  party  of  gentlemen.  That  was  a  long  time  ago.  It 
makes  one  sick  at  heart  to  think  of  the  old  days.  Its  a  far  cry  from 
here  to  Avoca  or  Terrapin  point."  Alas,  it  was  so  far  a  cry  and  t 
so  far  a  journey,  that  the  weary  spirit  longing  for  the  shades  of 
well-remembered  trees,  the  song  of  the  well-remembered  brook,  the 
view  from  the  well-remembered  point  out  upon  the  ocean,  and  the  smile 
of  the  well-remembered  face,  was  never  gratified  in  this  life,  and 
let  us  hope  that  this  longing  has  been  gratified  in  that  life  to 
which  he  has  gone. 

Patrick  Henry  Winston  was  a  remarkable  man.  He  had  that 
divine  essence  denied  the  most  of  us.  He  was  a  genius.  That 
peculiar  mental  structure  which  entitled  him  to  be  so  classed,  was 
as  pronounced  as  the  genius  of  Thomas  Nast  as  a  caricaturist,  or 
of   Henry  Watterson  as  an   editorial  writer. 

It  is  impossible  to  direct  the  life  of  another  man,  it  is  difficult 
even  to  influence  our  own.     Circumstances  which  we  do  not  make, 
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circumstances  which  we  cannot  eltoape— environment — direct  and 
govern,  and  make  or  mar  us  all.  But,  if  I  could  have  directed  Wins- 
ton, he  should  have  s^one  on  the  lecture  platform,  where  his  genius 
would  have  delighted,"  entertained  and  instructed,  and  where  it 
would  have  brought  him  fame  and  money.  I  have  heard  many  of 
the  rare  humorists  of  this  country  and  especially  of  the  south — 
Winston  was  the  greatest  of  them  all.  I  have  heard  Beecher  and 
Tilton,  Conklin  and  Blaine  and  the  elder  Voorhees,  and  Bryan  and 
Towne  and  Watterson,  and  many  of  the  other  rare  word-painters 
and  great  orators  of  this  country,  and  do  not  hesitate  to  say  that 
the  oratorical  genius  of  Winston  took  as  rare  and  well-sustained 
flights  as  any  of  theirs.  It  was  a  delightful  thing  to  hear  him  con-  , 
vulse  an  audience  with  humor,  melt  it  with  pathos,  thrill  it  with 
appeal,  and  burst  in  upon  it  with  a  great  bolt  of  common  sense  which 
carried  conviction. 

Mr.  Justice  Harlan  once  said  to  me,  that  with  the  old  Virgin- 
ians there  was  a  tradition  that  in  every  group  or  gathering  of 
men  Washington  was  chief;  if  Washing^ton  was  not  present,  then 
George  Mason  'was  chief.  This  celebrated  man,  who  was  a  con- 
temporary of  Patrick  Henry,  said  of  him,  "He  is  the  most  i)owerful 
speaker  I  ever  heard.  Every  word  he  says  not  only  engageg  but 
commands  the  attention,  and  your  passions  are  no  longer  your 
own  when  he  addresses  them." 

Dr.  Archibald  Alexander,  a  great  Presbyterian  divine,  and  in 
part  a  contemporary  of  him,  said:  "From  my  earliest  childhood 
I  have  heard  of  the  eloquence  of  Patrick  Henry.  On  this  subject 
there  was  but  one  opinion.  The  power  of  his  eloquence  was  felt 
equally  by  the  learned  and  the  unlearned.  No  man  who  ever  heard 
him  speak  on  any  imi>ortant  occasion  could  fail  to  admit  his  uncom- 
mon power  over  the  minds  of  his  hearers.  ♦  *  *  This  power 
was  due,  first,  to  the  greatness  of  his  emotions,  accompanied  with 
a  versatility  which  enabled  him  to  assume  at  once  any  emotion  or 
passion  which  suited  his  ends.  Not  less  indispensible,  secondly, 
was  a  matchless  perfection  of  the  organ  of  expression,  including  the 
voice,  intonation,  pause,  gesture,  attitude  and  indescribable  play  of 
countenance.  In  no  instance  did  he  ever  indulge  in  an  expression 
that  was  not  indtantly  recognized  as  nature  itself;  yet  some  of  his 
penetrating  and  subdued  tones  were  absolutely  peculiar  and  as  in- 
imitable as  they  are  indescribable.  These  were  felt  by  every  hearer. 
His  mightiest  feelings  were  sometimes  indicated  by  a  long  pause, 
aided  by  an  eloquent  aspect,  and  some  significant  use  of  the  hands.'' 

Thomas  Jefferson,  who  heard  the  debate  on  the  resolution  against 


Digitized  by  VjOOQIC 


86  MEMORIAL  ADDRESSES 

the  Stamp  Act,  wrote  concerning  it:  ''I  heard  the  splendid  display 
of  Mr.  Henry's  talents  as  a  popular  orator.  They  were  great,  in- 
deed such  as  I  have  never  heard  from  any  other  man.  He  ap- 
peared to  me  to  speak  as  Homer  wrote."  And  in  describing  Ed- 
mond  Pendleton,  Mr.  Jefferson  said:  ''He  had  not,  indeed,  the 
poetical  fancy  of  Mr.  Henry,  his  sublime  imagination,  his  lofty  and 
overwhelming  diction." 

Who  that  has  heard  Winston  does  not  recognize  in  thtee  pass- 
ages happy  description  of  the  leading  marks  of  his  oratory,  as 
well  as  that  of  Patrick  Henry?  Mr.  Mason  says,  every  word  not 
only  engages  but  commands  attention,  and  your  passions  are  no 
longer  your  own  when  he  addresses  them. 

Dr.  Alexander  recognizes  not  only  the  power  of  emotion  in  his 
oratory  but  the  perfection  of  the  organs  of  expression,  including 
voice,  intonation,  pause,  gesture,  attitude  and  indescribable  play 
of  countenance.  Mr.  Jefferson  speaks  of  his  poetical  fancy,  his 
sublime   imagination,   his  lofty  and   overwhelming  diction. 

I  appeal  to  those  who  knew  Col.  Winston  to  know  if  his  powers 
as  an  orator  can  be  described  without  treating  of  the  very  elements 
which  are  here  given  as  the  characteristics  of  the  oratory  of  the 
celebrated  Patrick  Henry.  In  the  language  of  Dr.  Alexander,  on 
the  subject  of  his  eloquence  there  can  be  but  one  Opinion.  Its 
power  was  felt  equally  by  the  learned  and  the  unlearned. 

If  he'd  had  the  same  great  cause  to  steady  him  and  to  call  out 
his  latent  force,  it  is  not  extravagance  to  believe  that  Winston's 
fame  would  have  rivalled  that  of  this  most  noble  ancestor. 

Winston  was  also  a  student,  and  a  scholarly  and  learned  man. 
He  kept  up  his  reading  habits  to  the  last,  and  few  were  aware 
of  the  extent  and  thoroughness  and  accuracy  of  his  learning. 
Glimpses  of  this  appeared  in  the  newspaper,  Winston's  Weekly,  to 
which  he  devoted  his  last  energies,  and  from  which  I  have  just 
quoted.  That  little  message  from  his  head  and  heart  came  to  us 
each  week  charged  with  more  learning  than  will  be  found  in  roost 
great  dailies  in  many  months.  It  bristled  with  learning,  bristled 
with  logic,  was  thrilling  with  eloquence,  was  awful  in  sarcasm,  irre- 
sistible in  humor,  lofty  in  patriotism  and  was  ever  attacking 
abuses  and  promoting  the  general  welfare.  The  city  and  county  of 
Spokane  and  the  state  of  Washington  needed  him.  They  will  miss 
him.  He  was  doing  a  great  work,  and  I  know  of  no  one  to  take  it 
up  where  it  fell  from  his  hands. 

It  is  the  fate  of  the  humorist  to  have  this  quality  overshadow 
nobler  gifts,  and  those  usually  most  prized  by  the  possessor.     Wins- 
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ton  may  be  known  chiefly  as  a  humorist,  whereas,  he  is  entitled  to 
be  remembered  as  a  man  of  unflinching  courage,  devoted  patriotism, 
broad  and  accurate  learning,  able  and  brilliant  in  mental  structure 
and  as  one  endowed  with  the  divine  power  of  eloquence.  But.  while 
he  was  learned,  brilliant,  eloquent  and  humorous,  it  must  not  be' 
thought  he  was  defective  in  power  as  a  reasoner.  I  know  of  no 
man  who  could  more  readily  and  thoroughly  analyze  an  embarrass- 
ing and  difficult  situation  in  politics  or  law.  And  he  would  often 
startle  you  with  the  clearness  and  strength  of  his  analysis  and  the 
cogency  of  his  conclusion. 

Like  most  men  with  scintillating  and  well  stored  minds,  he  was 
an  incessant  and  delightful  talker.  In  fact  I  could  only  get  a  word 
in  edgeways  occasionally,  and  hardly  ever  get  a  hearing  unless  I 
insisted  on  it.  Then  the  Colonel,  with  courtly  and  charming  po- 
liteness, would  yield,  and  listen  attentively.  Nobody  was  like  him 
and  he  was  like  nobody.  He  must  stand  out  in  the  history  of  the 
community  where  he  was  known  as  his  own  distinct  and  original 
self.  He  will  not  leave  that  impress  on  his  age  that  his  genius 
and  learning  would  have  caused  us  to  expect,  because  they  were 
not  applied  to  the  public  life  of  his  age.  The  law,  to  whith  he 
devoted  his  ^  life,  is  not  the  field  for  genius.  It  is  the  field  for 
Tommy  Traddles,  not  for  David  Copperfield.  It  is  too  conservative,, 
too  circumscribed,  too  fixed,  and  too  inflexible.  It  is  too  much  a 
pursuit  of  labor  and  detail.  Genius  needs  to  soar  upon  the  eagle- 
pinions  of  unrestrained  thought  and  fancy.  Fame  and  fortune 
were  not  in  the  law  for  endowments  such  as  his;  its  audiences  are 
too  limited,  its  subjects  are  too  near  the  humdrum  of  every-day 
common-place  life.  Winston's  mind  was  soaring  over  mountain 
and  forest  and  ocean,  constantly  upon  great  world-subjects,  grasp- 
ing race-questions,  international  problems  and  the  movements  that 
affect  humanity.  His  utterances  were  for  the  jury  of  all  his  coun- 
trymen, his  thought  for  the  court  of  all  the  world.  No  man  was 
a  more  American  American  than  he.  Mr.  Voorhees,  who  delivered 
a  eulogy  at  his  bier,  said  he  loved  justice;  yes,  he  did  love  justice,. 
>and  he  loved  his  country,  and  he  despised  the  cowardice  which 
shirks  public  duty  and  makes  us  oblivious  to  our  obligations  tO' 
see  that  the  noble  institutions  inherited  from  a  noble  generation 
are  not  degraded  and  undermined  and  made  fit  and  ready  for  de- 
struction. 

The  truth  of  what  I  now  say  about  the  genius  and  learning  and 
patriotism  of  Winston  will  become  more  apparent  as  time  passes. 
While   the   individual   lives,   rarely   is   anything  conceded    favorable 
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to  his  endowment,  equipment  or  achievement;  so  that  it  must  often 
have  been  observed  by  you,  that  it  requires  death  to  bring  recog- 
nition  of  the  great  qualities  of  the  living. 

I   remember   in   studying  Greek   history  these  lines: 

''Homer  living  had  not  where  to  rest  his  head, 
Seven   cities   claimed   Homer   dead." 

So  of  our  own  John  Paul  Jones,  whose  revolutionary  prowess, 
interpidity  and  achievements  by  giving  a  transcendent  object-lesson 
to  all  American  seamen,  was  the  creative  force  in  the  characters 
of  Perry  and  Decatur,  of  Porter  and  Farragut,  and  all  the  officers 
and  men  under  him,  lived  without  a  home  and  died  in  a  foreign 
city  in  poverty,  was  buried  at  the  expense  of  a  stranger,  and  now 
after  more  than  one  hundred  years  a  great  people,  our  own  peo- 
ple, have  sent  a  squadron  from  our  navy  to  bring  home  his  remains. 

I  cannot  stop  to  philosophize  upon  this  unlovable  quality  of 
human  nature.  Sallust,  writing  two  thousand  years  ago,  in  opening 
his  treatise  upon  the  Jugurthine  war,  said:  "Grenius  humanun 
pronus  atque  obedientia  ventri  nascitur."  And  so  the  race  of  man 
has  continued  to  be  bom  and  to  be  from  that  date  to  this.  Educa- 
tion, enlightenment,  civilization  may  ameliorate,  but  they  cannot 
change  his  nature..  We  should  do  ampler  justice  to  our  living  as- 
sociates, and  remember  that  a  little  encouragement  may  sweeten 
the  sour  life  of  some  fellow  traveller  and  will  always  sweeten  our 
own. 

It  has  often  occurred  to  me  that  when  a  man  has  his  passions 
under  control,  his  judgment  matured,  his  mind  stored  with  learn- 
ing, his  path  lighted  with  the  lamp  of  experience,  that  he  then  was 
just  ready  to  live,  to  accomplish  the  best  of  which  he  was  capable.  But 
great  Nature  says  no,  he  is  then  just  ready  to  die.  And  here  we 
witness  the  execution  of  this  inscrutable  and  inexorable  law,  by 
which  our  friend  and  brother  in  the  fullness  of  his  powers,  in  the 
maturity  of  his  moral  and  intellectual  forces  'has  been  required  to 
cease  to  exist.  None  can  escape  this  law,  it  is  one  of  the  conditions 
under  which  we  live. 

And  now  let  us  remember  Patrick  Henry  Winston  as  a  genius 
rare,  with  learning  broad  and  accurate,  with  mind  bold,  aggressive 
and  desiring  the  right  and  a  heart  full  of  all  tender  and  human 
sympathies.  Let  us  remember  all  his  great,  good  and  genial  quali- 
ties and  join  in  the  prayer  for  peace  to  his  ashes  and  repose  to  his 
soul. 
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GEORGE    M.    FOSTER 

From  Remarks  by  Mr.  Quinn. 

Mr.  President,  and  Gentlemen  of  the  Bar  Association:  I  do  not 
like  to  hear  lawyers  make  excuses,  especially  on  occasions  of  this 
kind,  but  I  am  not  much  of  a  talker  as  a  rule,  and  even  in  talking 
of  an  old  friend  who  has  departed  this  life  I  ought  to  have  had  some 
opportunity  to  collect  and  prepare  my  thoughts.  It  hasn't  been 
three  minutes  since  I  was  informed  that  I  was  likely  to  be  called 
upon  in  this  connection. 

I  have  known  George  Foster  as  a  lawyer  for  fifteen  years,  prior 
to  his  death,  in  this  city.  He  was  my  friend  from  the  start.  He 
was  every  man's  friend  that  would  allow  a  good  honorable  citizen 
and  lawyer  to  become  his  friend.  He  helped  everybody  that  needed 
help,  and  especially  do  the  members  of  the  State  Bar  Association 
honor  his  memory  because  he  was  a  thorough,  earnest  advocate  of 
the  institution. 

In  the  court-room  he  was  always  an  honorable  adversary,  yet 
always  working  in  the  interests  of  his  clients  honestly  and  honor- 
ably. It  was  a  sad  day  when  he  became  sick  and  was  called  away 
from  the  profession  and  the  association  of  the  Spokane  Bar.  I 
felt  it  as  a  personal  loss  and  I  would  like  to  be  able  to  narrate  his 
history  to  this  Bar  Association,  but  under  the  circumstances  I  can 
only  say  that  whatever  he  was  called  upon  to  do,  either  as  a  cit- 
izen or  as  a  lawyer,  he  did  well,  he  did  honorably,  and  he  received 
the  congratulations  of  those  whom  he  was  called  upon  to  represent. 
If,  as  lawyers,  we  would  take  as  examples  the  industry  in  the  pro- 
fession as  George  Foster  did,  his  vigor  in  the  interests  of  his  clients, 
his  honorable  conduct  as  a  citizen,  our  profession  would  be  much 
more  improved  to  that  extent. 

I  thank  vou,  gentlemen,  and  ask  to  be  pardoned  for  these  short 
remarks  in  Ais  behalf. 


JUDGE    RICHARD   OSBORNE 

Remarks  by  Judge  Milo  Root. 

I  have  had  but  a  moment's  notice  of  this,  and  I  regret  it  as 
I  would  like  to  have  presented  a  little  of  the  history  of  Judge  Os- 
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bome's  career,  but  I  have  not  the  data  at  hand  to  so  do.  I  had 
known  the  Judge  for  perhaps  ten  years  prior  to  his  death,  and  I 
think  that  I  speak  the  general  sentiment  of  the  Bar  whete  he  was 
best  known  when  I  say  that  he  was  highly  appreciated  not  only 
for  his  ability  as  a  lawyer,  but  for  his  undoubted  honesty,  both  as 
a  judge  and  as  a  man. 

For  some  years  he  presided  as  a  judge  of  the  Superior  Court  of 
King  county,  and  in  the  discharge  of  the  duties  of  that  position, 
I  think  it  was  never  doubted  that  he  brought  to  the  determination 
of  all  questions  that  came  before  him,  absolute  honesty  and  a  con- 
scientious purpose;  and  I  take  it  that  this  is  one  of  the  best  things 
that  can  be  said  of  any  judge,  that  he  administers  the  law  fairly 
and  impartially.  Those  who  go  before  judges  have  the  right  to 
a  righteous  administration  of  the  law  and  to  fair  and  courteous 
treatment.  Such  I  think  were  the  sentiments  of  Judge  Osborne, 
and  the  same  character  of  conduct  was  found  in  his  actions  as  a 
member  of  the  Bar  and  as  a  citizen. 

Like  many  others,  during  the  hard  times  he  met  with  financial 
reverses,  but  he  did  not  give  up;  he  did  not  become  discouraged. 
He  went  to  the  north  but  was  not  overly  successful,  and  returned 
to  Seattle  and  entered  the  active  practice.  He  was  a  man  who,  as 
a  rule,  was  well  liked  by  monbers  of  the  Bar,  whose  honesty  they 
had  confidence  in,  and  who  tried  to  perform  his  duties  well. 

When  a  boy  he  entered  the  Union  army  and  rendered  brave  serv- 
ices for  his  country.  He  was  a  member  of  the  Grand  Army,  took 
a  keen  interest  in  its  work,  and  was  well  thought  of  by  his  com- 
rades. 

I  do  not  know  what  I  can  add  to  what  has  already  been  said. 
I  regret  that  I  did  not  have  notice  so  that  I  might  have  made  men- 
tion of  some  of  the  notable  events  in  the  life  of  this  member  of  the 
Bar  of  King  county  who  has  been  taken  from  us. 


JUDGE    MCBRIDE 

Remarks  by  Mr.  Avery. 

Mr.  President  and  Gentlemen  of  the  Association:  It  is  some- 
what unfortunate  that  the  gentleman  who  could  have  and  would 
have,  more  than  any  other,  come  nearer  doing  justice  to  the  memory 
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of  John  R.  McBride,  is  not  here  to  aay  a  few  words  instead  of  my- 
self. I  did  not  know  that  I  was  to  be  called  upon  to  say  anything 
in  regard  to  Judge  McBride  in  his  lifetime  and  to  his  memory,  and 
it  is  unfortunate  that  one  who  was  more  intimately  acquainted 
with  him  has  not  this  opportunity  and  privilege.  His  late  partner, 
Mr.  Folsom,  is  not  present. 

While  I  did  not  know  Judge  McBride  so  intimately,  and  neither 
did  I  know  his  history  in  full  detail,  I  do  know  what  his  reputation 
was,  and  to  a  great  extent  how  it  was  earned. 

Judge  McBride  was  bom  in  Franklin  county,  Missouri,  in  1833. 
His  father  was  a  doctor  and  also  a  minister.  I  understand  that  he 
was  related,  through  his  mother's  family,  to  President  Jackson. 
He  came  across  the  plains  in  the  usual  way  in  1846,  and  first  set- 
tled at  McMinnville,  and  later  at  St.  Helens,  Oregon.  I  understand 
that  his  father  preached  at  these  places  and  also  followed  the  pro- 
fession of  a  physician.  Judge  McBride,  in  1852,  went  from  Ore- 
gon to  California  overland,  and,  with  a  number  of  others  who  ac- 
companied him,  engaged  in  placer  mining  in  the  latter  state.  He 
returned  to  Oregon  later  and  there  studied  law,  but  I  have  no  in- 
formation as  to  his  preceptor  or  associates  at  that  time.  He  be- 
came one  of  the  organizers  of  the  republican  party  in  Oregon,  ran 
for  congress  and  was  defeated.  He  ran  for  congress  a  second  time 
in  1862  and  was  elected,  going  to  Washington  with  a  letter  of  in- 
troduction to  President  Lincoln  from  an  old  friend  of  the  latter. 

During  his  congressional  career,  Judge  McBride  was  instru- 
mental in  the  elevation  of  the  late  Stephen  J.  Field  to  the  supreme 
bench  of  the  United  States.  Upon  the  creation  of  Idaho  territory, 
it  is  understood  that  Judge  McBride  was  allowed  to  select  the  ter- 
ritorial officers  with  the  exception  of  two  or  three  whom  President 
Lincoln  knew  and  whose  appointment  he  personally  desired.  He 
was  held  in  very  high  esteem  by  President  Lincoln,  and,  near  the 
close  of  his  term,  was  a  guest  at  an  informal  function  at  the 
White  House,  which  was  followed  by  a  small  theater  party  com- 
posed of  the  President  and  Mrs.  Lincoln,  Judge  McBride  and  an- 
other. On  this  occasion  the  party  occupied  the  box  in  Ford's 
theater  in  which  President  Lincoln  was  assassinated  two  weeks 
later.  It  was  upon  the  return  of  the  party  from  the  theater  that 
President  Lincoln  informed  Judge  McBride  that  he  had  appointed 
him  Chief  Justice  of  Idaho  and  expressed  the  wish  that  he  might 
make  as  good  a  judge  as  he  had  a  legislator.  The  appointment 
was  not  only  unsolicited,  but  entirely  unexpected.  He  served  four 
years  as  judge  and  wrote  the  first  published  opinions  in  the  Idaho 
reports. 
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After  his  resignation  from  the  bench — the  date  of  which  I  am 
not  advised — he  practiced  law  in  Idaho  and  finally  moved  to  Salt 
Lake  City,  where  he  formed  a  partnership  with  the  late  J.  G. 
Sutherland,  the  author  of  Sutherland  on  Damages,  Statutory  Con- 
struction, etc.  It  is  understood  that  Judge  McBride  wrote  certain 
chapters  in  Judge  Sutherland's  work  on  damages.  The  firm  occu- 
pied a  leading  position  in  the  profession  for  fifteen  years,  and,  dur- 
ing this  period  Judge  McBride  tried  some  celebrated  cases  involv- 
ing mining  laws.  He  was,  during  this  time,  one  of  the  leading 
members  of  the  Anti-Mormon  party  in  Utah;  he  was  also  a  mem- 
ber of  the  Republican  national  committee  from  Idaho  and  Utah  for 
seventeen  years.  He  held  the  high  esteem  of  nearly  all  the  public 
men  in  those  days,  and  was  a  close  friend  of  James  G.  Blaine,  and 
of  the  late  Judge  Field. 

Judge  McBride  had  in  late  years  devoted  most  of  his  time  to 
mining  law,  but  had  large  experience  as  a  greneral  practitioner,  and 
it  is  said  that  he  has  defended  not  less  than  twenty  men  charged 
with  murder.  At  one  time  he  had  charge  of  the  suits  for  main- 
tenance against  Brigham  Young  on  behalf  of  one  of  his  wives. 

In  the  early  nineties  he  was  attorney  for  the  Northern  Pacific 
Railway  Company  in  this  city.  He  was  usually  on  one  side  or  the 
other  of  every  important  mining  case  pending  in  the  vicinity  where 
he  lived. 

He  was  naturally  of  a  literary  turn  of  mind  and  wrote  an  auto- 
biography which  was  never  published  and  which  I  have  never  had 
the  good  fortune  to  see.  He  was  quiet,  unassuming,  and  the  char- 
acter of  man  who  undoubtedly  makes  a  real. success  in  any  profes- 
sion which  he  undertook. 

Judge  McBride  probably  stood  as  high  with  the  people  as^any 
member  of  this  Bar,  or  perhaps  of  the  Bar  of  the  Northwest.  He 
was  known  by  everybody  to  be  a  man  of  sterling  honesty  and  in- 
tegrity, of  absolute  fairness,  and  a  lawyer  who  had  few,  if  any, 
superiors.  He  had  been  fortunate  in  his  association,  as  I  stated 
before,  with  men  of  character  and*  men  of  reputation,  and  in  that 
degree  he  had  the  ability  to  give  to  others  what  he  had  gotten  from 
them.  I  doubt  whether  the  death  of  any  member  of  the  Bar,  the 
local  Bar,  was  more  lamented  than  that  of  Judge  McBride,  and  it 
is  particularly  unfortunate  that  I  have  not  the  ability  to  do  jus- 
tice to  his  memory.  Many  of  you  here  present  knew  more  inti- 
mately Judge  McBride  than  I,  but  it  is  a  fact  that  the  passing  of 
Judge  McBride  was  a  great  loss  to  this  Bar  and  this  community. 
He  was  a  gentleman,  a  scholar  and  a  very  excellent  lawyer. 

He  who  can  leave  a  reputation  such  as  Judge  McBride  left  at  his 
death,  will  indeed  be  fortunate. 
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ELLIS    6.    SOULE 

Remarks  by  W.  S.  Gilbert. 

I  regard  it  as  a  solemn  privilege,  Mr.  President,  to  pay  a 
humble  tribute  to  the  worth  of  the  late  Ellis  G.  Soule  as  a  lawyer 
and  as  a  man,  and  I  find  my  excuse,  if  any  be  needed,  for  speaking 
at  this  time  in  the  fact  that  we  were  classmates  together  in  the 
University  of  Michigan,  and  that  probably  my  acquaintance  with 
him  covered  a  longer  period  than  that  of  any  one  else  present. 

The  news  of  his  death  came  like  a  flash  of  lightning  from  a 
clear  sky,  so  unexpected  was  it.  In  the  prime  of  life  and  in  appar- 
ently good  health,  he  was  stricken  down.  Death  is  an  incompre- 
hensible thing  no  matter  in  what  form  or  at  what  time  it  comes. 
Truly  has  the  artist  and  the  poet  pictured  it  as  a  dark  and  mourn- 
ful figure — stem,  silent  and  relentless.  When  a  man  has  lived  his 
allotted  three  score  years  and  ten,  when  his  hair  is  gray  and  his 
shoulders  bowed  with  a  life  of  honorable  toil  and  work  well  done, 
we  can  understand  in  a  measure  why  death  should  summon  him  to 
another  world;  but  when,  as  in  the  case  of  Ellis  Soule,  death  comes 
in  the  prime  of  life,  almost,  it  may  be  said,  at  the  very  moment 
when  he  is  entering  upon  his  career  of  usefulness  as  a  lawyer  and 
as  a  member  of  the  community,  it  is  indeed  beyond  our  compre- 
hension. 

Ellis  Soule  was  a  graduate  of  Northwestern  University;  later 
he  spent  three  years  at  Ann  Arbor  where  he  secured  his  profes- 
sional degree.  His  five  years  of  practice  had  barely  more  than 
made  good  his  start  in  the  profession  which  he  had  chosen  as  his 
life  work,  and  given  promise  of  his  future  success.  His  years  of 
preparation  were  behind  him;  his  real  usefulness  among  us  had 
just  begun  when  he  died. 

It  is  not  true  as  Shakespeare  makes  Mark  Anthony  declare,  that 
"The  evil  which  men  do  lives  after  them,"  and  fortunate  it  is  that 
the  human  heart  and  mind  are  so  constituted  that  the  tears  of 
grief  we  shed  over  the  grave  of  a  fallen  comrade,  blind  us  to  all 
but  the  good  in  him.  Ellis  Soule,  like  all  of  us,  was  far  from 
being  a  perfect  man,  but  he  had  qualities  which  made  him  almost 
universally  liked.  It  is  right  that  we  should  recognize  and  com- 
mend these  qualities  in  him. 

His  cheerfulness  won  him  many  friends.  He  met  every  one 
with  a  smile.  He  was  universally  pleasant,  and  no  matter  what 
storms  raged  within,  outwardly  he  was  beaming.     He  must  ha/e 
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made  cheerfulness  a  habit,  because  through  the  hard  years  of  a 
;young  lawyer's  struggle  to  make  a  beginning — and  that  they  are 
hard  years,  we  all  know — ^he  laughed  at  obstacles  and  vanquished 
adversity  with  a  smile.  If  we  remember  Ellis  Soule  for  nothing 
else,  let  us  remember  him  for  his  cheerfulness  and  kindly  ways; 
for  surely  these  are  qualities  which  are  foundation  stones  of 
character. 


J     H.    PARKER 

Remarks  by  J.  C.  Gross. 

The  person,  the  subject  of  these  brief  remarks,  is  James  Hamer 
Parker,  bom  m  Orland,  Maine,  December  2,  1835,  and  who  died  at 
Hoquiam,  in  this  state,  on  October  26,  1904. 

Mr.  Parker  received  his  collegiate  training  at  Hamlin  Univers- 
ity, and  soon  after  his  graduation  entered  into  the  active  pursuits 
of  his  chosen  profession,  associating  himself  with  Judge  Wilder,  of 
Red  Wing,  Michigan. 

Mr.  Parker,  being  desirous  of  going  West,  came  out  as  far  as 
Minnesota,  where  he  was  honored  with  the  oflSce  of  Judge  of  Pro- 
bate for  the  county  of  Freeborn,  in  that  state;  and  also  with  the 
position  of  County  Attorney  for  the  county  of  Goodhue,  in  the 
same  state. 

Sixteen  years  ago  the  deceased  came  to  this  state  and  located 
at  Tacoma,  where  he  invested  the  earnings  of  his  youth  in  the 
lumber  business  and  also  practiced  law.  While  there,  Mr.  Parker 
suffered  financial  reverses,  and  some  six  years  ago  he  removed  to 
Hoquiam,  where  the  opportunities  to  regain  what  he  had  lost  were 
more  favorable. 

As  a  lawyer.  Judge  Parker  was  an  honest,  energetic  and  indus- 
trious practitioner.  To  practice  with  him,  or  to  practice  against 
him  was  a  privilege  enjoyed.  Being  a  man  of  broad  learning,  keen 
intellect  and  pleasing  appearance,  it  was  a  pleasure  to  hear  his 
forcible  presentations  and  logical  arguments.  He  was  a  man  who 
loved  the  profession,  and  who  worked  unceasingly  and  undaunt- 
ingly  to  impress  the  soundness  of  his  i>osition,  but  never  was  he 
found  advancing  the  cause  of  the  unscrupulous  or  the  unjust.     To 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION  96 

blast  the  attempts  of  some  oppressor  was  to  him  a  privilege,  and 
the  duty  was  performed  without  halting  for  recompense. 

As  a  man  and  a  citizen,  Mr.  Parker  was  a  most  deserving  and 
estimable  character.  He  never*  sought  great  prominence,  yet  he 
was  a  public  spirited  and  patriotic  citizen,  and  his  influence  was 
always  felt  for  good  government,  and  for  honest  and  economical 
administration  of  the  public  weal.  In  the  conmiunity  he  stood  for 
honesty,  progress  and  advancement,  and  took  a  delight  in  all  that 
seemed  to  promote  these  objects. 

In  business  Mr.  Parker  sustained  an  unsullied  reputation  and 
an  unstained  and  spotless  character.  He  gained  and  maintained  the 
united  confidence  and  esteem  of  those  with  whom  he  dealt.  His 
word  was  as  good  as  his  bond,  and  his  honor  was  good  where  his 
writing  was  not.  Though  forced  by  misfortune  to  forego  many  of 
the  luxuries,  and  sometimes  the  real  wants  of  life,  that  he  might 
repay  them  to  whom  he  was  obligated,  yet  he  did  so  cheerfully, 
manifesting  in  his  every  action  and  attitude  his  sterling  qualities 
as  a  man  of  business. 

He  was  a  member  of  the  Methodist  church  for  forty-two  years, 
and  as  such  was  honored  with  almost  every  position  open  to  a  lay- 
man in  that  denomination.  His  church  lost  in  him  a  loyal  and 
true-hearted  worker.  His  spirituality  and  genuineness  of  char- 
acter made  him  a  man  of  even  life  and  influence;  a  quiet,  but  great 
force  in  the  circles  of  his  beloved  church.  To  him  religion  was  not 
a  form,  but  a  life  of  highest  honor,  kindness  and  usefulness,  and 
the  beauty  of  his  character  was  manifest  to  all  who  knew  or  came 
in  touch  with  him. 

It  was  at  his  home  that  Mr.  Parker  was  most  felt.  As  a  kind 
and  loving  father  of  respecting  and  obedient  children,  he  delighted 
in  ever3^hing  that  would  make  a  cheerful  and  happy  home,  and 
in  every  plan  that  would  advance  the  well-being  of  each  member  of 
his  devoted  family. 

Though  the  living  embers  of  the  physical  man  are  known  to  us 
no  more,  yet  the  living  virtues  of  his  well  spent  life  live  with  us, 
and  his  quickening  spirit  should  incite  us  to  seek  the  possession  of 
those  immortal  qualities  which  were  his,  so  that,  when  we  shall 
come  into  the  dawn  of  inmiortality,  we  may  look  back  upon  the 
mortal  past  with  the  comforting  assurance  that  we  leave  behind, 
at  least  some  of  the  proud  possessions  dedicated  to  the  world  by 
him  of  whom  we  speak.     Though  gone,   his   life  will   live  in   the 
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lives  he  touched;  and  if  we  could  hear  the  voice  of  this  silent  dead, 
he  would  no  doubt  reiterate  to  us  the  self-evident  admonition: 

''Remember,  Brothers,  as  you  pass  bye. 

As  you  are  now,  so  once  was  I; 

As  I  am  now,  so  you  must  be. 

Prepare  for  death  and  follow  me." 

J.  C.  Gross. 


MARSHALL    P.    STAFFORD 

Obituary  by  Robt.  Mum. 

Marshall  P.  Stafford  was  bom  at  Battleboro,  Vt.,  October  14, 
1845,  and  died  suddenly  at  Bellingham  in  December,  1904,  at  the 
age  of  59.  To  enable  him  to  enter  Harvard  he  prepared  himself  at 
the  Latin  school  at  Boston,  and  he  gn^aduated  from  Harvard  in  1866. 

Mr.  Stafford  practiced  law  in  the  city  of  New  York  for  some 
years,  and  his  health  having  given  way,  he  was  recommended  by 
his  physician  to  try  a  change — to  seek  new  scenes  and  environ- 
ments, and  in  consequence  he  came  to  Seattle  and  later  settled  in 
Bellingham.  He  was  of  a  studious  nature  and  of  a  retiring  dis- 
position. Although  in  the  midst  of  law  practice  he  found  time  to, 
and  did  keep  up  his  studies  in  Latin,  Greek,  French,  German  and 
Italian.  It  was  a  pleasure  to  listen  to  him  in  discussing  any  sub- 
ject, and  observe  how  he  brought  his  vast  stores  of  reading  to  as- 
sist him  in  his  views.  In  all  his  dealings  he  treated  his  opponents 
with  courtesy,  and  invariably  conducted  himself  as  a  gentleman. 
He  was  gifted  with  a  mind  which  swiftly  and  accurately  compre- 
hended the  import  of  an  argument,  and  was  keen  to  see  the  weak 
point  in  his  opponent.  After  coming  West  he  never  made  any 
serious  effort  to  obtain  a  law  practice.  Though  his  mind  was  bright 
and  his  remarks  all  showed  his  deep  learning  and  reading,  he  loved 
solitude  for  reflection.  In  practice  he  enunciated  the  principles  of 
law  that  should  govern  the  case,  and  then  deduced  his  argument 
therefrom.  He  used  to  say  that  a  lawyer  should  not  alwa3r8  look 
for  fees — that  frequently  the  principle  of  justice  was  at  stake  and 
that  it  was  a  privilege  a  lawyer  had  to  be  able  to  assist  the  poor 
in  obtaining  justice,  and  that  justice  was  of  more  importance  than 
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a  money  consideration.  To  those  in  necessity  and  to  his  friends 
he  devoted  his  time  without  fee  or  reward.  Mr.  Stafford  was  par- 
ticularly interested  in  the  young  and  struggling  of  both  sexes;  and 
with  words  of  encouragement  he  held  out  his  hands  to  grasp  theirs 
with  love  and  affection.  All  classes  came  to  him  with  their 
troubles.  To  young  lawyers  of  ability,  lacking  clients,  he  was 
sympathetic.  Genius  of  all  kinds,  including  struggling  artists  and 
actors,  appealed  to  him;  and  while  advising,  he  aimed  to  see  them 
fairly  started.  He  inculcated  in  them  the  necessity  of  striving  to 
be  in  the  right,  and  not  to  swerve  therefrom, — ^moulding  their 
thoughts,  their  manners  and  their  morals.  One  great  feature  of 
Mr.  Stafford's  character  was  the  universality  and  humanity  of 
his  sympathy.  What  he  did  was  done  quietly,  with  no  show  or 
ostentation,  and  nothing  for  display  or  notoriety.  To  those  with 
whom  he  was  very  intimate  he  did  unbend,  and  when  with  him  on 
a  fishing  excursion  or  rambling  in  the  woods,  his  conversation  was 
delightful  and  not  easily  forgotten. 

For  some  six  months  previous  to  his  death,  although  he  did  not 
make  this  known  to  his  friends,  he  was  aware  that  his  race  was 
run,  and  that  the  portals  of  eternity  were  about  to  be  opened  to 
his  view,  where  he  would  meet  that  one  whom  he  silently  mourned 
and  whose  memory  to  him  was  ever  fresh,  and  we  doubt  not  he 
hoped  that  while  in  death  he  might  be  still  warm  in  life,  seeing 
and  being  seen,  enjosnng  and  enjoyed.  Some  three  or  four  days 
before  he  was  called  away  he  mentioned  to  the  writer  that  he  had 
been  unwell,  and  felt  as  if  he  had  got  a  severe  cold,  affecting  his- 
breathing.     Alas,  it  was  just  the  begrinning  of  the  end. 

By  his  death  the  Bar  has  suffered  the  loss  of  a  member  who- 
was  an  ornament  and  one  whom  we  were  proud  of,  and  one  whom 
we  delighted  to  honor  and  to  respect. 


HERBERT    B.    HUNTLEY 

Remarks  by  Mr.  Bronson. 
It  is  no  easy  task  to  rightly  estimate  the  value  of  any  man.    This 
is  made  doubly  difficult  when  the  end  of  that  man  whose  character 
is  being  viewed,  is  clouded  with  a  rash  act,  induced  by  an  over- 
worked and  shattered  mind. 
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Herbert  B.  Huntley  was  bom  in  Appleton,  Wisconsin,  January 
10,  1862.  He  came  to  Seattle  in  January,  1891,  and  became  chief 
clerk  in  the  office  of  Burke,  Shepard  A  Woods,  which  firm  he 
served  in  this  capacity  for  seven  years,  after  which  he  entered  upon 
a  private  practice,  remaining  active  until  his  untimely  end.  He 
lived  his  life,  made  his  impress  and  passed  on,  and  it  remains  for 
us  to  make  an  appropriate  record  of  him,  and  his  life  among  us  as 
a  lawyer  and  a  citizen. 

I  will  be  pardoned  if  I  transgress  the  usual  method  of  delivering 
a  stereotyped  eulogy,  loaded  with  fulsome  praise,  which  is  so  com- 
mon that  some  of  our  ears  have  refused  to  accept  this  idle  custom, 
but  rather  point  out  the  man  as  he  was,  speaking  of  his  weaknesses, 
as  well  as  his  strength.  If  I  am  to  be  true  to  my  own  better  judg- 
ment, I  must  acknowledge  that  the  only  justifiable  grounds  for 
obituaries  is  to  honestly  and  fairly  estimate  a  man,  so  that  we  may 
have  the  double  advantage  of  the  record  of  his  life,  and  that  those 
who  come  after  may  avoid  any  of  the  weaknesses  which  may  have 
been  exhibited  in  his  career. 

Like  all  mankind,  Mr.  Huntley  had  both  strength  and  weakness 
intermingled  in  his  character.  I  should  probably  not  say  that  his 
character  had  any  weakness,  but  rather  his  life  among  us,  for  surely 
he  was  a  man  against  whose  character  no  one  can  lay  a  just  blame. 
He  was  a  useful  citizen  in  the  state  of  Washington,  and  particu- 
larly in  the  city  of  Seattle,  the  place  he  dearly  loved.  He  stood  for 
purity  in  civic  affairs,  and  devoted  himself  untiringly  to  those  means 
which  in  his  judgment  he  believed  was  the  wise  course. in  establish- 
ing the  highest  and  noblest  condition  in  our  city,  state  and  national 
government. 

Ke  associated  in  all  his  walks  of  life  only  with  those  whom  he 
considered  pure  in  life,  noble  in  purpose  and  true-hearted.  He 
looked  upon  wrong  as  being  of  the  same  degree,  it  mattered  not 
to  him  who  committed  it.  He  viewed  right  as  worthy  of  the  same 
praise  however  humble  might  be  the  bearer  of  the  truth. 

How  can  we  properly  weigh  the  other  side  of  the  man.  There 
was  not  much  to  be  criticised,  but  to  those  of  us  who  knew  him,  he 
seemed  to  be  dwelling  more  upon  himself  than  otherwise.  He  was 
not  selfish — ^no,  not  that,  but  he  lost  the  great  broad  vision  reaching 
out  and  over  the  plane  of  life  in  his  anxious  endeavor  to  see  just 
where  his  feet  were  placed.  He  was  prone  not  to  look  up,  and  out 
and  beyond,  but  rather  to  look  down,  and  inward  and  backwanL 
Herein,  as  I  view  it,  must  lie  the  secret  of  what  led  him  to  commit 
the  rash   act  which  terminated  his   pure  life.     Then,  too,   he  was 
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prone  to  be  alone  rather  than  to  seek  eheerfal  eompanionriiip,  and 
read  along  partienlar  lines,  which  were  studies  of  either  health  or 
psychology.  He  emphasized  in  this  particular  vrith  earnestness  his 
weakness,  the  same  as  he  emphasized  in  other  particulars  with 
earnestness  the  nobler  side  and  the  higher  and  better  side  of  his 
life.  He  was  therefore  intense,  and  this  lead  to  his  early  end.  I  be- 
lieve, however,  that  the  highest  tribute  that  can  be  paid  to  him  is 
that  at  heart  he  ever  intended,  ever  straggled,  to  be  just  with  his 
fellow  man;  that  if  he  wounded  the  feelings  of  another,  the  gash 
was  deeper  and  more  severe  in  himself  than  on  the  one  upon  whom 
it  was  inflicted,  because  he  intended  at  all  times  to  bring  to  those 
who  were  about  him  the  sweetest  happiness  that  fellowship  with 
one  another  brings. 


JOHN    HAY 


Be  it  Resolved,  By  the  State  Bar  Association  of  the  State  of 
Washington,  That  in  the  recent  death  of  the  Honorable  John  Hay, 
late  Secretary  of  State,  this  country  and  the  world  at  large  suf- 
fered an  incalculable  loss. 

He  was  a  lawyer  in  the  largest  sense  of  that  term,  trained  for 
a  life-time  for  the  great  work  he  was  to  accomplish  after  his  six- 
tieth year. 

A  graduate  of  Brown  University,  admitted  to  practise  law  in 
Springfield,  Illinois;  poet,  journalist,  essayist,  master  of  modem 
languages,  an  accomplished  citizen  of  the  world,  private  secretary 
for  President  Lincoln,  secretary  of  legation  a,t  Paris,  Vienna  and 
Madrid,  charge  d'  affaires  for  a  time  at  Vienna,  assistant  secretary 
of  state,  ambassador  to  the  court  of  St.  James,  and  secretary  of 
state  under  two  presidents — a  matchless  chain  of  experience  and  ac- 
complishments. 

He  was  the  great  treaty-making  secretary  of  our  history.  He 
negotiated  more  than  fifty  treaties  of  great  importance  to  this  coun- 
try and  the  world,  and  at  least  three  of  his  achievements  stand 
out  as  of  world-wide  historic  value.  The  preservation  of  the  Chi- 
nese Empire,  the  limitation  of  the  hostile  zone  of  the  Japanese-Rus- 
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sian  war,  and  the  method  by  which  he  achieved  these  results,  was  a 
new  and  one  of  the  greastest  acts  in  diplomatic  history. 

The  great  occasion  of  the  expanding  powers  of  our  country  found 
this  man  of  great  constructive  imagination,  of  special  training,  and 
of  the  unusual  temperament  required  for  the  opportunities  of  the 
time.  Again  a  great  occasion  in  our  history  brought  forth  a  great 
man.  • 
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President's  Address. 

EiDWASD   WhITSON. 


Oentlemen  of  the  Association: 

At  onr  last  meeting  In  Seattle  President  Peters,  in  his  very  ex- 
cellent address,  referred  to  the  want  of  interest  in  the  Association 
among  members  of  the  bar. 

No  doubt  that  has  been  the  obesrvation  of  every  President  since 
Its  organization,  more  particularly  In  recent  years.  None,  however, 
have  been  heard  to  criticise,  for  the  officers  as  a  rule  have  not  been 
more  zealous  than  the  members  (with  the  single  exception  of  the 
Secretary)  and  least  of  all  would  it  become  me,  at  the  end  of  a  term 
as  fruitless  and  effortless  as  any  that  have  gone  before,  to  chide  others 
for  their  lack  of  devotion. 

This  Association  ought  to  be  a  mighty  instrument  for  good;  it 
might  be  able  to  largely  shape  legislation.  It  has  accomplished  at  least 
one  thing  in  that  line,  namely,  the  enactment  of  a  law  establishing 
Juvenile  courts,  which  was  passed  at  the  last  session  of  the  Legislature, 
largely  through  the  discussion  of  the  subject,  and  the  advocacy  of  it 
at  our  several  meetings. 

It  is  true  the  oft-repeatod  endorsement  of  the  Torrens  system  has 
been  ignored,  and  an  act  allowing  one  corporation  to  own  and  vote 
stock  in  another  corporation  was  recently  passed,  notwithstanding  the 
overwhelming  protest  made  a  year  ago. 

Tet,  withal,  it  may  be  that  we  have  met  with  as  much  success  as 
our  Inactivity  deserves. 

Perhaps  it  is  not  becoming  in  one  who  can  lay  no  claim  to  having 
accomplished  anything  as  your  executive  head,  to  extend  advice  to  his 
successor,  but  it  is  hoped  that  recommendations  for  the  strengthening 
of  the  organization  may  be  received  in  the  spirit  in  which  they  are 
offered,  and  with  that  hope  the  following  suggestions  are  made: 

1.  The  election  of  officers  who  have  time  and  disposition  to  devote 
themselves  to  the  needs  of  an  organization  of  this  character;  a  difficult 
thing.  It  may  be  admitted. 

2.  To  arouse  an  interest  among  lawyers  generally  by  inviting  per- 
sons not  members  to  read  papers  before  the  Association,  thereby  secur- 
ing their  co-operation  and  membership. 
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3.  By  making  the  Association  so  strong,  and  its  influence  so 
potent,  that  no  lawyer  of  standing  can  afford  to  be  outside  of  it.  This, 
perhaps,  is  cutting  rather  than  untying  the  knot,  but  the  present  mem- 
bership, by  proper  activity,  could  greatly  contribute  to  that  end  by 
showing  sufficient  interest  themselves. 

4.  To  devise  some  means  whereby  the  judges  of  the  state,  both 
Supreme  and  Superior,  could  be  induced  to  attend  the  annual  meet- 
ings. It  is  gratifying  to  observe  that  some  progress  has  been  made  in 
that  direction. 

5.  By  making  the  bar  of  the  state  at  large  feel  more  Interest  in 
the  profession  itself,  namely,  that  part  of  it  which  relates  to  its  history, 
and  the  importance  of  the  office  of  attorney  and  counselor;  to  impress 
upon  the  people  that  the  office  is  a  dignified  and  responsible  position; 
to  make  the  lawyer  fully  appreciate  the  fact  that  it  is  a  distinction 
among  men  to  be  a  member  of  the  profession;  to  encourage  membOTS 
of  the  bar  to  treat  with  dignified  silence  the  gibes  of  the  ignorant,  but 
to  teach  those  who  are  apparently  wise  how  strangely  they  have  coo- 
founded  technicality  with  the  very  substance  of  our  liberties. 

It  may  be  conceded  that  the  members  of  the  bar,  as  such,  are  not 
greater,  wiser,  more  honest  or  disinterested  than  those  of  other  pro- 
fessions, but  the  fact  remains,  whether  it  comes  from  the  study  of  the 
scince  of  government,  or  on  account  of  the  influence  of  the  practice, 
which  undoubtedly  has  a  tendency  to  broaden  men,  that  there  is  more 
patriotism  and  more  steadfastness  in  the  endorsement  of  principles 
which  contribute  to  the  common  good,  among  lawyers,  than  amdng  any 
other  class  of  people. 

The  lawyers  are  the  constitution  makers,  the  framers  of  laws. 
They,  not  the  soldiers^  won  the  war  of  the  Revolution.  They  created 
the  sentiment  for  it,  and  gave  impulse  to  the  upheaval  which  set  ablaze 
the  fires  of  freedom,  and  they  organized  the  propaganda  which 
attended  that  and  must  attend  every  great  movement  of  this 
character.  The  commercial  classes  do  not  so  clearly  see  the  national 
tendencies.  They  only  rebel  when  ills  become  unbearable.  The  first 
to  raise  the  cry  of  alarm  against  the  encroachments  of  the  powerful, 
and  to  suggest  the  infringment  of  constitutional  rights,  are  the  lawyers. 
The  men  who  .stand  for  the  poor,  without  compensation  if  need  be,  who 
rebel  at  injustice,  who  uphold  the  courts,  who  have  a  contempt  for  vacil- 
lation, dishonesty  and  weakness  in  officers  designated  to  administer  the 
law,  who  stand  for  its  supremacy,  who,  in  fact,  defend  the  constitution 
as  they  are  sworn  to  do,  are  the  members  of  our  profession. 

It  would  seem  that  with  such  traditions,  notwithstanding  the  com- 
mercialism of  the  age,  that  they  ought  at  least  once  a  year  pause  long 
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enough  to  remember  that  the  office  of  attorney  and  counselor  Is  one 
of  dignity  and  glorious  memory,  and  that  if  the  time  ever  comes  when 
there  are  classes  in  this  country,  and  class  distinction,  and  class  legis- 
lation, it  is  not  to  mob  violence,  nor  to  the  scoffer,  nor  to  the  military 
power,  nor  to  revolutions,  but  to  the  lawyers  and  the  courts  that  the 
people  are  to  look  for  the  prevention  of  assassination  and  the  spread 
of  anarchy,  the  restoration  of  the  equilibrium  and  the  perpetuation  of 
our  institutions. 

I  have  been  led  to  these  reflections  by  the  indifference  shown  by 
the  bar  generally  toward  the  only  organization  through  which  it  can 
authoritatively  speak. 

The  remark  may  be  ventured  that  those  who  have  attended  from 
year  to  year,  will  testify  with  one  common  voice  to  having  been  bene- 
fited by  some  new  thought  suggested,  and  by  the  association  with 
those  attending  from  other  localities. 

While  the  profession  of  the  law  is  becoming  more  and  more  identi- 
fied with  the  business  and  commercial  interests  of  the  country,  and 
the  successful  lawyer  of  the  present  day  must  have  more  business  Judg- 
ment than  formerly  (not  for  the  conduct  of  his  own  business,  of 
course)  yet  he  ought  not  to  permit  that  to  detract  from  those  other 
phases  of  his  occupation  profitably  to  be  indulged  upon  occasions  of 

this  kind. 

Intebnational  Abbitbation. 

At  the  national  capital  may  be  found  the  headquarters  of  the  Ameri- 
can Conference  on  International  Arbitration.  Hon.  John  W.  Foster, 
that  noted  diplomat  and  master  of  international  law,  is  chairman  of 
the  committee,  which  is  a  sufficient  guaranty  of  the  importance  of  the 
subject,  as  well  as  the  able  promulgation  of  the  purposes  of  the  Con- 
ference. 

On  the  21st  of  November  last  this  committee  made  an  appeal  by 
circular  letter  to  the  people  of  the  United  States  through  the  Bar  Asso- 
ciations and  otherwise,  in  support  of  the  treaties  of  arbitration  then 
being  negotiated  by  this  government  with  France,  Germany,  Great  Brit- 
ain, Mexico,  and  other  powers.  The  object  of  this  letter  was  to  induce 
the  people  to  express  their  views  to  their  Senators  demanding  the  ap- 
proval of  these  treaties.  They  are  now  matters  of  national  publicity 
so  that  they  need  not  be  commented  upon,  but  there  is  hope  that  Inter- 
national arbitration  will  eventually  alleviate  the  evils  of  war,  if  it  does 
not  take  its  place  altogeher.  That  war  will  be  entirely  abolished  can 
hardly  be  expected,  but  we  Indulge  the  hope  that  its  perils,  its  devasta- 
tion, its  loss  of  life,  and  the  desolation  that  it  spreads  over  a  conquered 
country  will  eventually  be  greatly  minimized  through  the  agency  of 
arbitration. 
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This  goyernment  has  availed  itself  of  the  Hague  trlbimal  to  settle 
a  oontroversy  with  Mexico,  and  the  present  poliisy  of  the  admlnlstra- 
tk«  is  to  encourage  the  peaceful  siettlement  of  national  disputes  and  to 
promote  peace  among  the  nations,  for  which  it  ought  to  receive  the 
fullest  commendation. 

XJinFOtMiTT  OF  State  Laws. 

The  agitation  which  began  some  time  in  the  last  century,  perhaps 
before,  it  does  not  appear  exactly  when,  has  In  recent  years  taken  form 
by  the  organization  of  an  association  entitled  "State  Boards  of  Com- 
missioners for  Promoting  Uniformity  of  Legislation  In  the  United 
States." 

Commissioners  are  appointed  in  every  state  and  territory,  two,  I 
believe,  in  each,  and  these  commissioners  when  assembled  constitute 
the  National  Association.  It  would  hardly  be  fair  to  say  that  no  progress 
has  been  made  in  the  object  sought  by  the  association,  but  It  is  cer- 
tainly true  that  it  Is  not  of  such  a  substantial  nature  as  to  Justify  the 
hopes  of  the  advocates  of  this  reform.  It  may  be  admitted  that  it  would 
be  an  advantage  if  the  laws  of  the  several  states  and  territories  were 
uniform;  particularly  if  they  could  remain  so;  but  with  forty-six  states, 
and  four  territories,  to  say  nothing  of  our  possessions  of  Alaska,  Porto 
Rico,  the  Hawiian  Islands  and  the  Philippines,  the  impossibility  of 
the  task  which  these  men  have  set  for  themselves  ought  to  be  apparent. 
Assuming,  however,  that  they  would  be  content  with  uniformity  within 
the  confines  of  the  United  States  proper,  we  pause  to  inquire  whether 
if  the  laws  were  uniform  today  they  would  be  uniform  tomorrow,  and 
whether  It  is  a  possible  thing  to  unite  the  states  and  territories  in  such 
a  manner  as  to  induce  them  to  enact  the  same  law  upon  any  one 
subject;  whether  any  lawyer  within  a  year  after  the  attainment, of 
the  desired  end  would  dare  to  rely  upon  the  uniformity  of  a  statute 
without  an  examination  of  the  question,  and  could  he,  if  he  did  examine 
the  statute,  always  be  certain  of  the  construction  given  it  by  the  courts 
of  the  state  where  it  is  in  force? 

The  main  subjects  upon  which,  it  is  said,  that  there  ought  to  be 
uniformity  are  marriage  and  divorce,  commercial  law,  wills,  convey- 
ances, corporations,  weights  and  measures,  insurance,  and  descent  and 
distribution  of  property.  To  these,  however,  are  added  many  more 
topics  depending  upon  the  personal  views  of  the  advocate. 

One  must  feel  after  an  examination  of  the  papers  which  have  been 
read  from  time  to  time  and  published  by  the  association  that  there  is 
a  strong  tendency  among  its  members  to  contend  that  "My  way  is  the 
best  way." 

Undoubtedly  many  unfortunate  conditions  have  arisen  from  the 
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marriage  status.  Evils  exist  on  acotmnt  of  the  laxity  of  the  lawir  re« 
latlng  to  divorce,  but  on  the  whole  it  seems  that  a  good  deal  of  the 
agitation  in  relation  to  uniformity  of  the  laws  upon  that  subject  strikes 
at  matters  which  do  not  relate  to  uniformity  at  all,  but  grow  out  of  the 
lax  administration  of  the  laws  already  in  force.' 

Again,  a  great  many  people  who  are  happily  married  themselves 
seem  to  look  with  great  complacency  upon  the  ills  of  those  who  are' 
not.  Whether  the  law  authorize  it  or  not,  people  who  do  not  want  to 
live  together  can  not  be  compelled  to  do  so,  nor  will  they,  and 
there  is  a  difference  of  opinion  among  people  whether  they  ought  to. 

In  every  age  of  the  world  the  right  to  divorce  for  certain  causes 
has  been  recognized.  It  is  true  our  modem  civilization  has  multiplied 
them,  whether  wisely  or  not  is  a  matter  for  the  casuists,  but  none  of 
these  matters  relate  to  the  question  as  to  whether  there  could  ever  be 
an  agreement  as  bo  causes  for  which  divorces  should  be  granted. 

Those  who  contend  for  uniformity  make  a  sepcialty  of  the  statute 
relating  to  commercial  paper.  If  the  law  merchant  had  not  been 
tinkered  with  by  the  gradual  encroachment,  through  legislation,  upon 
its  original  simple  and  sensible  rules,  there  would  be  no  need  for  the 
agitation  in  so  far  as  It  relates  to  this  subject.  It  has  been  construed 
by  the  Supreme  Court  of  the  United  States  over  and  again,  and  but 
for  the  innovations  made  by  the  statutes  it  would  today  be  practically 
uniform  all  over  the  country,  and  would  be  well  understood  by  the 
people  generally. 

So  of  descent  and  distribution  of  property.  Quite  a  number  of 
the  states  of  the  Union  have  adopted  the  community  system. 

It  would  be  interesting  to  hear  a  discussion  by  the  members  of 
the  association  for  unlfprmlty,  by  way  of  harmonizing  the  community 
property  law  with  tenancies  by  dower  and  courtesy. 

These  observations  are  made  without  any  intent  to  anticipate, 
least  of  all  to  prejudice  the  report  of  the  committee  having  the  subject 
in  charge,  or  to  discourage  anybody  In  attempting  to  harmonize  the 
laws,  or  to  commit  the  association  to  any  policy  in  that  regard,  but 
it  is  respectfully  suggested  that  there  is  but  one  way  to  successfully 
deal  with  the  question,  and  that  is  as  Impossible  as  it  is  undesirable, 
namely,  the  nationalization  of  the  country  into  one  centralized  govern- 
ment, and  conferring  ux)on  the  national  Xjegislature  the  sole  and  ex* 
elusive  i>ower  to  make  laws. 

It  occurs  to  me  that  the  busy  lawyer  of  the  present  day  has 
enough  to  do  without  carrying  on  this  hopeless  work,  particularly  since 
Its  importance  Is  greatly  overestimated,  and  Its  practicability  seems  to 
be  entirely  out  of  the  question. 
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State  Dbgisionb. 


,  Since  our  last  meeting  the  Supreme  Court  of  the  state  in  the  case 
of  Frederick  Lough  vs.  John  Davie  &  Co.,  35  Wash.  449,  has  sustained 
a  verdict  against  the  agent  of  a  building  for  failure  to  repair  whereby 
a  tenant  was  injured.  This  case  was  before  the  court  at  an  earlier 
date  on  demurrer  to  the  complaint,  and  in  the  opinion  then  rendered, 
to  be  found  on  page  204  of  volume  30  of  the  State  Reports,  the  authori- 
ties were  reviewed  at  length,  and  that  phase  of  the  doctrine  of  re- 
spondeat superior  which  excuses  the  servant  for  non-feasance  was  care- 
fully examined. 

The  conclusion  was  reached  that  an  agent  put  in  charge  of  a  build- 
ing by  the  owner,  with  full  power  to  rent,  repair  and  keep  the  same 
in  safe  condition  for  tenants,  is  liable  to  a  third  person  for  injury 
resulting  from  a  failure  to  keep  such  premises  in  repair,  and  that  there 
\a  no  distinction  to  be  drawn  as  affecting  the  agent's  liability  to  such 
persons,  between  injuries  flowing  from  non-feasance  and  mis-feasance. 
In  that  case  the  acts  of  the  agent  were  clearly  those  of  non-feasance. 

One  class  of  cases,  it  is  said  in  the  opinion,  sustain  the  rule  that 
the  agent  Is  not  personally  liable  to  the  injured  party,  upon  the  prin- 
ciple that  the  liability  must  arise  from  some  express  or  implied  rela- 
tion between  the  particular  parties  standing  in  privity  of  law  or  con- 
tract with  each  other.  The  Court  concludes  that  contention  in  this 
language: 

"There  can  be  no  distinction  on  principle  between  the  acts  of  a 
servant  who  puts  in  motion  an  agency  which  in  its  unlawful  operation 
injures  his  neighbor,  and  the  acts  of  a  servant  who,  when  he  sees  such 
agency  in  motion,  and  when  it  is  his  duty  to  control  it,  negligently 
refuses  to  do  his  duty,  and  suffers  it  to  operate  to  the  damage  of 
another." 

The  ground,  however,  upon  which  the  court  plants  itself  as  being 
the  real  reason  why  the  agent  is  liable,  is  the  common  law  obligation 
devolving  upon  every  person  to  use  that  which  he  controls  in  such  a 
manner  as  not  to  injure  another,  whether  he  is  in  the  operation  of 
his  own  property  as  principal,  or  in  the  operation  of  the  property  of 
another  as  agent. 

The  decision  in  this  case  is  important  upon  two  grounds: 

1.  In  committing  the  Supreme  Court  of  the  state  to  a  doctrine 
concerning  which  there  is  much  conflict  in  the  authorities  upon  a  very 
important  branch  of  the  law  relating  to  negligence. 

2.  On  account  of  its  bearing  upon  removal  of  causes  from  the 
State  to  the  Federal  Courts. 

Upon  the  first  proposition  it  does  not  appear  that  the  Supreme 
Court  of  the  United  States  has  ever  decided  the  exact  point. 
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In  Chesapeake  ft  Ohio  Railway  Co.  vs.  Dixon,  179  U.  S.  137,  It  was 
designated  as  "a  somewhat  nice  question/'  which  the  court  was  not 
called  upon  to  decide  In  that  case.  The  Circuit  Courts,  however,  have 
often  passed  upon  It,  and  text  writers  have  announced  their  views.  At 
least  In  the  Federal  Courts  the  weight  of  authority  seems  to  be  against 
the  view  announced  In  this  case,  and  there  is  enough  conflict  In  the 
decisions  of  the  State  Courts  to  render  it  uncertain  as  to  what  the  rule 
really  is.  ^ 

Aa  to  the  second  proposition,  its  Importance  In  so  far  as  it  relates 
to  the  removal  of  causes,  depends  upon  whether  the  Federal  Courts  are 
bound  by  the  rules  of  the  State  Courts  upon  a  matter  of  that  kind. 

In  the  Dixon  case  the  court  quoted  Mr.  Justice  Blatchford,  appar- 
ently with  approval,  as  having  decided  in  Connell  vs.  Utica  Railroad 
Co.,  13  Fed.  241,  that: 

"It  is  proper  for  the  Federal  Courts  to  follow  the  decision  of  the 
State  Courts  that  a  cause  of  action  is  entire." 

That  question,  however,  was  not  necessarily  involved  in  the  decision 
of  the  case,  and  the  court  reporter  evidently  did  not  consider  it  as 
having  been  decided,  because  It  is  not  noted  in  the  syllabus. 

The  applicability  of  the  decision  arises,  if  at  all,  in  those  cases 
where  removal  is  sought  on  the  ground  of  separable  controversies,  and 
it  depends  upon  the  question  as  to  whether  the  Federal  Courts  are 
bound  by  the  rule  of  the  State  Court  declaring  the  liability  of  an 
agent  or  servant  as  affecting  the  joinder  of  defendants,  but  if  it  be 
assumed  that  the  Federal  Courts  are  so  bound  it  does  not  always  follow 
that  because  a  servant  is  made  a  party  defendant  with  the  master,  that 
the  liability  is  necessarily  joint. 

The  reasoning  in  Lough  vs.  Davis  ft  Co.  almost  leads  one  to  doubt 
the  soundness  of  the  rule  which  so  generally  prevails  in  the  Federal 
Courts,  and  which  is  sustained  by  many  of  the  decisions  of  the  State 
Courts,  namely,  that  the  servant  or  agent  is  liable  to  the  master  for 
non-feasance,  but  is  not  liable  to  third  persons  for  injuries  resulting 
therefrom.  But  if  the  Federal  Courts  are  bound  by  the  decision  of 
the  State  Courts  upon  this  question,  as  being  one  defining  the  nature 
of  an  action,  it  is  apparent  that  it  may  enter  largely  into  consideration 
as  to  what  are  separable  controversies,  whenever  that  question  is 
involved. 

Another  important  case  decided  since  our  last  meeting  is  that  of 
the  State  of  Washington  vs.  Ide,  35  Wash.  576. 

This  case  involved  the  validity  of  a  statute  of  the  state  relating  to 
the  collection  of  poll  taxes.  It  is  of  more  importance  on  account  of 
the  principles  announced,  than  in  its  bearing  upon  the  collection  of  the 
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tax  Itselt  which  was  oonflidered  by  the  court,  as  It  was  In  ftust,  a  verj 
minor  matter. 

^The  city  of  Port  Townsend  Is  one  of  the  third  class.  Subdiyisions 
7  and  16  of  section  938,  Ballinger's  Code,  authorize  such  citiee  to  im* 
pose  and  collect  from  eyery  male  inhabitant  between  the  ages  of  twenty- 
one  and  fifty  years  an  annual  street  poll  tax  not  exceeding  ^2.00,  but 
excepts  any  member  of  a  volunteer  fire  company. 

The  defendant  Ide  was  convicted  under  an  ordinance  of  the  city, 
passed  pursuant  to  the  authority  supposed  to  be  conferred  by  the 
statue,  and  the  case  finally  reached  the  Supreme  Court. 

The  collection  of  the  tax  was  resisted  on  the  ground  that  it  was  re> 
pugnant  to  section  9,  article  7,  and  section  12,  article  11  of  the  state 
constitution  authorizing  the  assessment  and  collection  of  taxes.    Those 
sections  read  as  follows: 
Section  9,  article  7: 

"The  legislature  may  vest  the  corporate  authorities  of  cities,  towns 
and  villages  with  power  to  make  local  improvements  by  si)ecial  assess- 
ment, or  by  special  taxation  of  property  benefitted.  For  all  corporate 
purposes  all  municipal  corporations  may  be  vested  with  authority  to 
assess  and  collect  taxes,  and  such  taxes  shall  be  uniform  with  respect 
to  persons  and  property  within  the  Jurisdiction  of  the  body  levying  the 
same." 

^  Section  12,  article  11: 

"The  legislature  shall  have  no  power  to  Impose  taxes  upon  counties, 
cities,  towns,  or  other  municipal  corporations  or  upon  the  inhabitants 
or  property  thereof  for  county,  city,  town  or  other  municipal  purposes, 
but  may  by  general  laws  vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such  purposes." 

Under  the  first  section  the  court  held  that  the  statute  violated  that 
clause  requiring  uniformity  in  taxation  of  persons  and  property.  That 
the  legislature  had  discriminated  when  it  undertook  to  grant  the  right 
to  impose  taxes  upon  males  between  the  ages  of  twenty-one  and  fifty 
years  only,  excluding  females,  persons  under  and  over  the  ages  fixed, 
and  members  of  volunteer  fire  companies. 

Those  cases  upholding  the  regulation  of  occupations  by  license  were 
held  not  to  be  taxes  upon  property  within  the  meaning  of  the  consti- 
tution, or  of  the  ordinary  revenue  laws.  So  the  decision  of  the  court 
upholding  the  inheritance  tax  was  held  not  to  be  a  tax  upon  property 
and  therefore  not  in  conflict  with  the  constitutional  provision  requir- 
ing uniformity  in  the  rate  of  assessment  and  taxation  of  property  for 
the  reason  as  the  court  said,  "that  the  so-called  inheritance  tax  is  only 
a  charge  upon  the  passing  of  the  estate  by  succession,  and  the  privilege 
of  the  heirs  or  devisees  to  take  it." 
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The  doctrine  of  long  acquiescence  of  the  people,  which  apepars  to 
have  actuated  the  Supreme  Court  of  Minnesota  in  sustaining  a  like  tax 
under  the  clause  in  the  constitution  of  that  state  that  "All  taxes  to 
be  raised  in  this  state  shall  be  as  nearly  equal  as  may  be,"  was  dis- 
tinctly, and  I  think  properly,  repudiated  by  the  Supreme  Court  in  its 
decision. 

While  the  soundness  of  the  conclusion  reached  in  this  case  is  not 
to  be  questioned,  yet  it  is  a  notable  decision  for  the  reason  that  it  ap- 
pears to  be  an  innovation  on  the  rule  in  relation  to  poll  tax,  the  right 
to  collect  which,  it  has  generally  been  supposed,  existed  under  constitu- 
tional provisions  not  dissimilar  to  those  of  this  state. 

So  long  as  no  attempt  is  made  to  raise  revenue  by  any  other  than 
the  direct  method  now  provided  by  statute,  no  complications  are  likely 
to  arise  as  the  result  of  this  decision,  but  It  may  be  regarded  as  tanta- 
mount to  holding  that  for  the  purpose  of  raising  revenue  by  what  is 
known  as  revenue  statutes,  as  distinguished  from  those  which  under- 
take simply  to  regulate  by  nueans  of  licenses,  there  is  but  one  method 
under  the  constitution  of  this  state  to  be  pursued,  namely,  the  collec- 
tion of  revenue  by  direct  taxation. 

The  Gbowth  of  Socialism. 

There  is  a  growing  sentiment  in  favor  of  municipal  ownership 
and  control  of  all  public  utilities,  including  government  ownership  of 
railroads.  That  this  sentiment  is  socialistic  in  its  tendency,  if  not 
socialism  in  a  modified  form,  is  quite  clear.  That  the  agitation  will 
continue  until  all  public  utilities  in  use  in  the  cities  shall  have  passed 
under  the  control  of  the  municipalities  to  be  operated  as  public  con- 
cerns can  hardly  be  doubted.  It  is  argued  by  those  who  advocate  it 
most  strongly,  that  the  experimental  stage  in  municipal  ownership  has 
passed;  that  it  has  been  demonstrated  that  the  public  is  as  well  and 
more  cheaply  served  under  government  control,  and  that  the  profit 
which  would  otherwise  go  into  the  treasury  of  private  corporations,  is 
applied  to  the  benefit  of  all  taxpayers  of  the  municipality,  either  by 
making  taxation  lighter,  or  by  making  the  rates  lower. 

It  is  said  that  Glasgow  is  the  most  notable  illustration  of  the  suc- 
cessful operation  of  this  system,  yet  we  are  not  wanting  in  examples  in 
our  own  country  and  in  our  own  state.  Private  corporations,  however, 
appear  to  thrive  and  prosper  in  competition  with  the  municipal  plants, 
and  it  may  be  considered  an  open  question  yet  whether  municipal  own- 
ership has  progressed  to  that  stage,  in  this  state  at  least,  where  it  is  a 
distinct  benefit  to  the  people  at  large.  Whether  it  has  or  not,  or 
whether  it  has  elsewhere,  the  tendency  is  so  manifest  and  pronounced 
that  it  would  take  one  of  much  hardihood  to  argue  that  we  are  not  to 
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have  it  to  its  fullest  extent.  In  Europe  the  principle  is  not  new.  and 
the  government  ownership  of  railroads,  postal  telegraph,  and  parcels 
post  features  of  the  mail  senrice,  water  and  lighting  plants,  is  as  firmly 
established  as  the  carrying  and  distribution  of  ordinary  mall  matter 
is  in  this.  When  It  was  first  proposed  to  establish  a  postal  department 
In  this  country  it  wa^  argued  that  the  government  had  no  more  right 
to  enter  into  the  carrying  of  mail,  than  to  enter  into  any  other  business, 
that  it  was  purely  a  matter  of  private  concern,  and  the  same  argument, 
of  course,  ha^  been  made  against  all  municipal  ownership.  The  postal 
department  with  its  complicated  and  complex  system,  working  har- 
moniously in  its  details,  is  pointed  to  as  one  of  the  triumphs  of  the 
socialistic  theory.  What  will  ultimately  result  no  one  can  say.  Wheth- 
er the  human  race  will  ever  reach  that  state  of  unselfishness  which 
will  Justify  the  merging  of  the  common  interests  into  oue  community 
of  effort,  cannot  now  be  definitely  foretold;  but  In  so  far  a^  history  dis- 
closes, and  our  knowledge  of  human  frailties  and  weaknesses  shows* 
we  appear  to  be  some  distance  from  what  is  supposed  to  be  that  df^llght- 
ful  state  where  individual  effort  counts  for  nothing  but  the  common 
good;  where  competition  becomes  of  no  value,  and  wher?  a  worker  with 
hands  or  brain  cannot  say  that  he  is  entitled  to  the  full  benefits  of  his 
own  creation. 

It  has  been  intimated  In  recent  years  that  the  system  prevailing 
in  New  Zealand  is  not  as  successful  as  has  been  claimed  for  !•:.  The 
nearest  approach  to  the  theory  of  the  socialist,  it  has  been  said,  h&s 
been  made  In  that  country.  We  of  this  age  may  hope  for  a  continuance 
of  the  individualism  which  has  placed  our  country  at  the  head,  com- 
mercially at  least,  of  all  the  nations  of  the  world. 

It  may  not  be  unprofitable  to  speculate  briefiy  on  what  v.-culd  re- 
sult in  the  way  of  administration  of  the  laws  and  the  procrnse^  by 
which  society  would  at  last  resolve  itself  Into  a  great  family,  and  hov 
the  law  would  be  administered  under  this  supposedly  bli8r>ful  condi- 
tion. The  more  radical,  of  course,  would  seize  upon  the  acciiipiflr-iicns 
of  the  rich  without  compensation,  on  the  theory  that  it  would  simply 
be  a  retaking  of  what  they  have  inequitably  appropriated  to  their  own 
use.  Oth-ers  would  be  willing  that  they  should  have  compensation. 
That,  of  course,  necessarily  results  in  a  contradiction,  because  if  the 
result  of  all  the  efforts  of  the  people  belongs  to  all  the  people,  and  all 
the  natural  resources  are  equally  available  and  open  to  them  regardless 
of  priority,  diligence  or  foresight,  then  this  compensation  awarded  to 
the  owners  of  property  would  have  to  go  Into  the  common  fund,  and 
the  result  would  be  the  same  as  though  the  property  of  private  owners 
had  been  confiscated  on  the  start.  There  could  be  no  actions  in  courts 
for  the  enforcement  of  contract  relations,  because  there  would  be  no 


Digitized  by  VjOOQIC 


JUDGE  ErWARD  WHITSON  115 

indivldtuil  answerable,  a  fayorite  argument  for  the  system;  ultimately 
the  state  would  answer  for  the  default  of  all  its  citizens.  Under  such 
a  state  of  society,  it  would  be  necessary  to  restrain  the  violent  and 
punish  the  vicious.  In  which  case  it  may  be  assumed  that  attorneys  for 
the  defense  of  such  would  be  assigned  by  the  court  exclusively,  because 
no  client  would  have  the  wherewith  to  pay;  and  even  this  is  upon  the 
violent  assumption  that  they  would  be  tolerated  as  a  necessary  evil. 

All  this  with  the  knowledge  that  many  shades  of  socialism  have 
been  promulgated.  This  theory  has  been  the  hobby  of  the  impractical^ 
who  have  conceived  its  ideal  state,  and  have  undertaken  to  meet  the* 
difficulties  attendant  upon  the  suppression  of  individualism  by  various 
plausible  arguments,  but  the  average  citizen  of  this  age,  it  may  be  be- 
lieved and  hoped,  will  strenuously  insist  that  the  improvident,  thought- 
less and  indolent  be  prevented  from  sharing  equally  the  earnings  of  the 
diligent,  energetic  and  enterprising,  being  content  to  aid  the  unfortur- 
nate  from  th<e  abundant  accumulalons  of  thrift. 

This  question  is  not  touched  In  any  spirit  of  alarm,  but  as  a  re^ 
minder  of  the  gradual  change  in  the  sentiments  of  the  civilized  peoples 
of  the  world. 

Within  a  hundred  years  there  has  been  a  very  rapid,  but  uncon- 
scious growth,  toward  socialistic  doctrines.  We  are  soon  apparently  to 
have  the  ownership  of  railroads  as  a  political  issue.  As  to  the  pro- 
priety of  public  ownership  of  all  the  public  utilities,  there  will  be,  of 
course,  radical  differences  of  opinion.  Apparently  we  have  acquiesced 
in  the  ownership  of  some  of  them  as  being  within  the  proper  exercise* 
of  governmental  power,  but  as  to  the  others,  it  is  still  an  open  question. 
Those  accomplished,  what  next? 

In  the  light  of  these  established  things  and  things  sought  to  be  es- 
tablished, the  decision  of  the  Supreme  Court  of  the  United  States  in 
Lochner  vs.  the  People  of  the  State  of  New  York,  is  one  of  much  in- 
terest. 

A  statute  of  that  state  prohibited  a  baker  from  working  more  than 
sixty  hours  in  any  week,  or  more  than  ten  hours  in  any  one  day,  un- 
less for  the  purpose  of  making  a  shorter  work  day  on  the  last  day  off 
the  week. 

The  statute  was  attacked  upon  the  ground  that  it  was  violative  off 
the  14th  Amendment  of  the  Federal  Constitution,  and  therefore  not  sua- 
tainable  as  an  exercise  of  the  police  power  of  the  state. 

The  New  York  Court  of  Appeals  sustained  the  constitutionality  off 
the  act,  but  upon  review  by  the  Supreme  Court  the  decision  was  re- 
versed. 

The  Supreme  Court  based,  its  decision  upon  the  ground  that  the 
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statute  interferes  with  the  right  of  contract  between  employer  and 
employee,  and  that  this  right  is  a  part  of  the  liberty  of  the  indlTidual 
protected  by  the  14th  Amendment. 

How  far  the  states  may  go  in  the  exercise  of  the  police  power  is 
universally  admitted  to  be  one  of  much  perplexity,  which  has  often 
been  before  the  Supreme  Ck>urt  for  decision  in  one  form  or  another. 

In  the  case  of  Allgeyer  vs.  Louisiana  (165  U.  S.  578)  it  was  held 
that  when  or  how  far  the  police  power  of  a  state  may  be  legitimately 
exercised  must  be  left  for  determination  in  each  case  as  it  arises;  and 
the  court  acting  upon  that  principle  in  efltect  held  that  the  powers  of 
the  ctates,  '^somewhat  vaguely  termed  police  powers/'  to  use  its 
own  language,  do  not  extend  to  declaring  those  things  unsafe  or  un- 
healthy or  immoral  which  are  not  so  in  fact.  The  announcement  is 
Important  in  the  case  under  consideration,  in  view  of  the  conclusion 
that  the  state  had  gone  beyond  the  limit  of  its  police  powers  In  en- 
acting the  statute. 

The  court  reviews  many  decisions  theretofore  announced  by  it 
but  finds  that  none  of  them  have  gone  to  the  length  of  sustaining  such 
a  statute  either  in  fact  or  by  analogy  of  reasoning. 

In  the  case  of  Holden  vs.  Hardy,  (169  U.  S.  366)  a  statute  of  Utah 
was  sustained  limiting  the  employment  of  workmen  in  all  under- 
ground mines  or  workings  to  eight  hours  per  day  except  in  cases  of 
emergency  where  life  or  property  was  in  imminent  danger. 

The  applicability  of  this  case  to  the  one  at  bar  was  denied  on  the 
ground  that  mining  is  an  unhealthful  occupation,  and  therefore  the 
act  was  a  valid  exercise  of  the  police  power  of  the  state,  and  it  is 
worthy  of  note  that  in  renaering  the  opinion  in  that  case  the  court  ex- 
pressly declared  that  it  was  "not  necessary  to  discuss  or  decide  wheth- 
er the  legislature  can  fix  the  hours  of  labor  in  other  employments." 
And  the  court  placed  some  stress  also  upon  the  exception  in  the 
statute  of  Utah  relating  to  emergencies,  and  noted  the  absence  of  such 
exception  in  the  statute  of  New  York. 

So  it  was  said  that  the  case  of  Atkin  vs.  Kansas,  (191  U.  S.  207) 
which  upheld  the  power  of  the  state  of  Kansas  to  limit  the  work  of 
laborers  employed  by  the  state  on  its  public  works,  or  any  of  its  ma- 
nicipalities  to  eight  hours,  had  no  application,  for  that  case  related 
to  work  of  a  public  character  to  be  done  for  the  municipality. 

The  case  of  Knoxville  Iron  Co.  vs.  ^arbison  (183  U.  S.  18)  was  one 
sustaining  a  statute  of  Tennessee  which  required  redemption  in  cash 
of  store  orders  or  other  evidences  of  indebtedness,  issued  by  employen 
In  payment  of  wages  due  to  employees. 

This  case  seems  to  be  the  nearest  approach  to  a  decision  of  the 
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question  before  the  court  of  any  that  it  considered,  but  in  denying  its 
applicability  it  was  said: 

"The  employes  in  that  case  were  held  to  be  at  a  disadvantage 
with  the  employer  in  the  matter  of  wages,  they  being  miners  and  coal 
workers  and  the  act  simply  provided  for  the  cashing  of  coal  orders 
when  presented  by  the  miner  to  the  employer." 

The  case  of  Jacobson  vs.  Massachusetts  (197  U.  S.  11)  uphold- 
ing a  statute  of  that  state  providing  for  compulsory  vaccination  was 
held  not  to  apply.  In  deciding  that  question  the  court  propounded  this 
inquiry: 

"Is  this  a  fair,  reasonable  and  appropriate  exercise  of  the  police 
power  of  the  state,  or  is  it  an  unreasonable,  unnecessary  and  arbitrary 
interference  with  the  right  of  the  individual  to  his  personal  liberty, 
or  to  enter  into  those  contracts  in  relation  to  labor  which  may  seem 
to  him  appropriate  or  necessary  for  the  support  of  himself  and  his 
family?" 

And  the  question  was  answered  that  the  statute  was  within  the 
police  power,  nor  did  the  court  in  aolding  the  statute  at  bar  uncon- 
stitutional consider  it  a  question  of  substituting  its  judgment  for  that 
of  the  legislature.    It  was  said: 

"We  think  that  the  limit  of  the  police  power  has  been  reached 
and  passed  in  this  case.  There  is  in  our  judgment  no  reasonable 
foundation  for  holding  this  to  be  necessary  or  appropriate  as  a  health 
law  to  safeguard  the  public  health,  or  the  health  of  the  individuals 
who  are  following  the  trade  of  a  baiver.  If  this  statute  be  valid,  and'' 
if,  therefore,  a  proper  case  is  made  out  in  which  to  deny  the  right  of 
an  individual  sui  juris  as  employer  or  employe  to  make  contracts 
for  the  labor  of  the  latter  under  the  protection  of  the  provisions  of 
the  Federal  Constitution,  there  would  seem  to  be  no  length  to  which 
legislation  of  this  nature  might  not  go." 

In  commenting  upon  the  present  tendency  toward  legislation  of 
this  character  the  court  remarkeu: 

"This  interference  on  the  part  of  the  legislatures  of  the  several 
states  with  the  ordinary  trades  and  occupations  of  the  people  seems 
to  be  on  the  increasa" 

Reference  was  made  to  a  decision  of  the  Supreme  Ck>urt  of  New 
York  in  (People  vs.  Beatty,  89  N.  Y.  Supplement,  193)  holding  a 
statute  regulating  the  trade  of  horeshoeing  unconstitutional,  and  to 
a  like  decision  of  the  Supreme  Court  of  Washington  in  rea  Aubrey 
(78  Pac.  900)  and  one  of  the  Supreme  Court  of  Illinois,  (Bessette  vs. 
People,  19S  III.  334),  all  calling  a  halt  upon  legislatiwi  regulating  the 
private  affairs  of  the  people  and  all  deciding  the  same  question.  It 
was  urged  as  a  reason  for  sustaining  the  law  that  cleanliness  would 
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be  promoted,  and  the  health  of  those  engaged  in  that  calling  would 
be  better  preserved,  but  the  court  concluded  that  this  argument  would 
apply  to  the  bank  clerk,  the  lawyer's  clerk,  the  real  estate  clerk,  the 
broker's  clerk,  or  to  the  printer,  tin-smith,  and,  in  fact,  to  any  other 
calling.    It  was  pertinently  remarked: 

"We  do  not  admit  the  reasoning  to  be  sufficient  to  justify  the 
claimed  right  of  such  interference.  The  state  in  that  case  would  as- 
sume the  position  of  a  supervisor  or  a  pater  familiaa  over  every  act 
of  the  individual,  and  its  right  of  governmental  interference  with  his 
hours  of  labor,  his  hours  of  exercise,  the  character  thereof,  and  the  ex- 
tent to  which  it  shall  be  carried,  be  recognized  and  upheld." 

Clearly  the  writer  of  the  opinion  did  not  consider'  those  cases 
upholding  the  right  to  regulate  and  control  corporations,  such  as  com- 
mon carriers  and  the  like,  as  having  any  bearing  upon  the  question 
under  discussion,  and  indeed  the  distinction  is  so  manifest,  and  the 
right  to  their  regulation  and  control  is  too  well  established  to  be  con- 
sidered here.  Nor  does  the  right  of  the  people  to  own  and  operate 
these  public  agencies  present  any  question  of  law  for  consideration, 
for  the  people  have  an  equal  right  to  exercise  them  and  to  delegate 
them  to  municipal  agencies.  These  are  upheld  entirely  upon  a  diiferent 
principle,  as  the  court  so  happily  distinguished. 

Mr.  Justice  Holmes  in  his  dissenting  opinion  contended  that  the 
statute  belongs  to  the  same  class  as  Sunday  and  usury  laws  and  those 
prohibiting  lotteries,  and  he  remarked  that: 

"The  14th  Amendment  does  not  enact  Mr.  Herbert  Spencer's  social 
statics." 

He  argued  that  the  Massachusetts  Vaccination  Law,  the  principle 
involved  in  Northern  Securities  Co.  V8,  United  States,  (193  U.  S.  197), 
the  decision  upholding  the  promotion  of  sales  of  stock  on  margins 
or  for  future  delivery  (Otis  vs.  Parker,  187  U.  8.  606),  together  with 
the  cases  already  referred  to  as  having  been  reviewed  by  the  majority 
opinion,  were  in  principle  analagous  with  the  case  before  the  court. 

Mr.  Justice  Harlan,  in  his  dissenting  opinion,  also  contended  for 
the  application  of  those  cases,  and  cited  many  other  decisions  of  the 
court  to  sustain  his  contention  as  to  the  validity  of  the  act.  He  re- 
viewed at  length  also  the  question  as  to  the  occupation  of  the  baker 
being  unhealthful,  contended  that  it  is,  and  that  the  act  should  be 
upheld  upon  that  ground. 

It  is  interesting  to  note  that  the  majority  opinion  sustaining  the 
law  in  the  New  York  Court  of  Appeals  was  delivered  by  Judge  Parker; 
that  the  court  stood  four  to  three,  and  that  in  the  final  decision  of 
the  Supreme  Court  the  law  was  declared  invalid  by  a  bare  majority, 
four  of  the  justices  having  dissented. 
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If  the  legislature  of  a  state  can  arbitrarily  designate  an  occupa- 
tion as  unhealthful,  a  thing  immoral  or  injurious  to  the  public  health, 
when  it  is  in  fact  well  known  that  it  Is  neither  one  nor  the  other,  or 
can  say  on  account  of  his  physical  and  moral  well-being  that  it  is  not 
well  for  one  to  work  more  than  eight  or  ten  hours  a  day,  as  the  case 
may  be,  for  the  support  of  himself  and  family,  even  though  they  may 
be  in  the  greatest  extremtiy,  then  the  time  has  arrived  for  a  careful 
examination  of  the  police  powers,  and  a  restriction  upon  their  exer- 
cise. 

To  say  that  one  may  not  labor  more  than  ten  hours  must  inevitably 
lead  in  the  end  to  fixing  what  the  employer  shall  pay,  with  the  result 
that  the  right  to  contract  would  be  destroyed  altogether,  and  the  state 
could  in  effect  assume  the  administration  of  the  affairs  of  the  com- 
munity; divest  owners  of  property  rights;  eliminate  the  right  to  one's 
own  earnings,  all  contrary  to  the  letter  of  the  constitution  and  the 
spirit  and  genius  of  our  laws. 

To  admit  this  Is  to  abrogate  all  constitutional  restraints,  abridge 
the  freedom  of  the  individual,  and  substitute  therefor  paternal  con- 
trol of  the  community  and  its  citizens. 

It  is  gratifying  to  observe  that  the  Court,  true  to  its  traditions, 
even  though  divided,  has  interposed  its  Judgment  against  this  un- 
toward drifting  to  over-regulation  of  the  affairs  of  the  individual. 

No  lawyer  can  turn  from  a  study  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  without  being  profoundly  impressed  with 
the  patient  industry,  the  capacity  for  infinite  detail,  the  never  lagging 
care,  the  absolute  fearlessness,  sincerity  and  ability  of  the  Judges  of 
the  greatest  Judicial  tribunal  in  the  world. 
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Mb.  President — The  boast  cif  lawyers  has  been,  that  law  was  so 
certain  It  never  changed;  and  so  flexible  it  constantly  adapted  itself 
to  new  conditions.  Truth  is,  it  never  lets  go  of  an  old  precedent  until 
a  new  one  has  become  well  worn,  and  it  links  the  traditions  of  the  pasi 
with  the  predictions  of  eternity.  Possibly  this  is  why  the  subject  of 
the  "Jury  System"  comes  up  in  some  form  or  other,  wherever  the 
disciples  of  Blackstone  are  gathered  together.  The  Jury  System  is 
always  a  new  theme  because  of  the  odd  tricks  it  plays  upon  the  prac- 
titioner— ^the  one  agency  God  Almighty  don't  know  what  it  will  do 
next. 

Perhaps  its  uncertainty  has  been  the  charm  working  for  its  con- 
tinuance; there  is  enough  of  the  gamble;  the  die  of  chance  in  the 
outcome,  to  fascinate  the  student,  and  entice  the  practitioner  into 
becoming  its  advocates. 

This  opening  of  the  subject  once  more  will  be  without  any  attempt 
to  laud  or  censure.  Virtues  of  the  Jury  System  have  been  told  these 
centuries  past,  in  a  warmer,  more  enthusiastic  strain  than  current 
eloquence  can  attain.  Its  present  influence  and  functions,  and  its 
future  growth  and  adaptations,  have  been  set  forth  with  alternate 
praises  and  abuse  by  many  masters. 

The  fact,  however,  that  each  year  at  meetings  similar  to  this 
gathering  it  comes  forward  as  a  special  topic,  shows  both  the  deep  hold 
it  has  on  the  opinions  of  men  and  the  growing  dissatisfaction  which 
is  arrayed  against  it. 

After  an  investigation  of  some  thoroughness  it  is  believed  discus- 
sions have  not  produced  more  active  results  because  they  have  too 
often  been  a  review  of  its  political  order  and  results,  without  scrutin- 
izing the  scientiflc  sources  of  its  origin  and  evolutionary  development. 
It  is  not  assumed  that  a  new  idea  or  a  new  argument  for  or  against 
it  is  to  be  presented;  nor  is  it  meant  to  say  the  subject  has  not  been 
brought  to  attention  from  the  same  view  point.  The  paucity  of  learn- 
ing along  these  lines  is  remarkable,  and  becomes  perplexing  when  con- 
trasted with  other  social  growths.  Within  such  limitations,  the  task 
undertaken  is  to  elucidate  a  subject  which  in  other  jurisdictions  means 
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an  Investigation  on  behalf  of  the  st.»te  of  legally  disputed  rights;  with 
us  means  the  investigation  of  disputed  facts  by  twelve  men  under  the 
direction  of  a  court  or  state.  Without  regard  to  artisic  order,  an  attempt 
has  been  made  to  set  forth  tm  origin  of  pur  Jury  System:  its  growth  and 
functions  and  its  elimination. 

Thus  Introducing  a  discussion  of  the  origin  of  the  Jury  System 
involves  the  modification  of  some  old  definitions,  analyzed  in  the  light 
of  modem  teachings  applied  to  the  practical  things  of  today.  The  stu- 
dent at  the  threshhold  of  his  career  is  told,  "That  law  is  a  rule  of 
action,  prescribed  by  a  superior  power,  for  the  regulation  of  the  conduct 
of  an  Inferior";  told  with  intense  emphasis  on  "prescril)ed"  This  defi- 
nition was  very  naturally  suggested  to  minds  deeply  Imbued  with 
Semetlc  religious  ideas  and  trained  to  believe  in  kingly  right  and 
divine  emanation  of  laws. 

The  belief  that  God  Almighty  originaited  government,  ordained 
rulers  and  prescribed  principles  of  policy,  naturally  inspired  these 
definitions.  So  long  as  this  origin  was  accepted  as  standard,  and  be- 
lieved in  obediently,  these  definitions  were  satisfactory.  The  human 
mind  has  always  associated  power  and  force  as  the  best  corrective 
agencies  for  weakness  and  inferiority.  The  mind  of  man — collective 
man — in  a  rudimentary  civilization,  has  always  associated  God  with 
the  attributes  of  strength  and  vengeance. 

The  priestly  influence  (and  all  people  have  been  influenced  and 
controlled  at  some  stage  of  their  progress  by  priests),  has  always 
claimed  that  God  prescribes  and  priests  interpret  laws.  In  those  civili- 
zations through  which  our  institutions  come,  the  priesthood  prescribed 
through  a  king  asserted  to  be  divinely  ordained,  and  later  through  a 
judge  sitting  in  the  king's  name  and  stead,  such  judge  being  drawn 
from  the  priesthood,  to  define  the  will  and  execute  the  decrees  of  God 
and  king. 

These  associated  ideas  account  for  the  belief  of  the  old  lawyers 
and  law  writers  that  laws  were  prescribed  remotely  from  the  Inspira- 
tions of  God,  or  directly  from  the  king  as  God's  chosen  vicar.  In  pass- 
ing from  the  monarchies  to  democracies,  by  the  slow  process  of  social 
growth,  the  fiction  passed  as  an  attribute  of  sovereignty  to  the  people, 
who  invariably  love  to  speak  of  their  laws  as  emanations  from  Deity. 

We  have  pretty  generally  repudiated  the  idea  that  Omnipotence 
had  anything  to  do  with  the  great  bulk  of  historical  legislation;  but 
we  are  so  welded  to  tradition  and  loaded  down  with  precedent,  we  are 
not  yet  able  to  exonerate  Him  without  getting  out  of  harmony  with 
"the  authorities." 

As  justification  for  wanderirg  from  the  prevailing  definitions  of 
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law,  let  U8  acknowledge  as  the  origin  of  mankind  what  science  evolves, 
and  consider  law  as  part  of  a  general  result,  originating  In  the  necessi- 
ties, and  springing  out  of  the  first  growths  of  the  rudest  society,  ex- 
tending with  the  increasing  needs  of  more  complicated  conditions, 
adapting  itself  to  the  wants  and '  requirements  of  civilization,  the  exten- 
sion of  commerce,  and  social  distinctions,  with  an  increasing  tendency 
for  the  better.  Analyzed  from  this  point  of  view  we  define  law  as 
being  "The  conservative  forces  of  all  intelligence,  working  for  the 
betterment  of  civilization." 

Of  all  the  agencies  making  for  the  amelioration  of  human  condi- 
tions, law — be  it  said  in  humiliation — ^has  been,  and  is  the  least  pro- 
gressive. It  is  the  last  to  abandon  old  tenets^  and  ever  alert  to  resist 
Innovations.  Since  we  have  learned  the  most  complex  religions  trace 
their  source  through  some  form  of  ancestor  worship,  and  that  both 
the  administration  of  law  and  its  interpreation  were  derived  from  the 
priests,  it  is  easy  to  understand  that  law  is  now,  and  has  always  been, 
more  than  anything  else,  the  influence  of  the  dead  over  the  living. 
Alive  to  its  love  of  legarthy  the  disposition  of  lawyers  and  judges  has 
been  to  apply  the  law — or  formulate  rules  of  conduct  for  future  use — 
with  reverential  obedience  to  the  probable  wishes,  or  speculative  action 
of  the  distinguished  dead.  This  practice  has  been  applied  equally  to 
subjects  of  legislative  enactment,  as  to  questions  of  decision. 

In  combining  the  ideas  of  force  and  power  as  attributes  of  God, 
with  t^e  teaching  that  correction  was  reached  through  violence,  the 
Interpretation  of  customs,  or  laws  administered  with  the  primary  object 
of  fulfilling  the  wishes  of  dead  ancestors,  would  necessarily  ensue.  The 
coupling  of  current  events  and  future  endeavors  to  the  past,  has  given 
rise  to  a  system  of  precedents  difficult  to  abandon.  At  a  stage  when 
such  ideas  were  controlling  their  social  life,  two  conflicting  civiliza- 
tions met.  One,  coming  from  the  South  of  Europe,  partly  pagan  and 
partly  Christian,  voluptuous  in  desire,  ardent  in  passion,  extremely 
crafty  and  indifferent  to  family  ties,  subservient  to  authority  and  cere- 
mony. The  other  from  the  North,  accustomed  to  the  greatest  indi- 
vidual liberty  and  closest  family  relations,  scornful  of  ceremony  and 
restraint,  disdaining  luxury  and  pleasure,  devoted  to  frankness  and 
open  discussion,  and  acknowledging  no  one  individual  as  superior  to 
another.  These  two  forces  united  to  gratify  one  sentiment  they  held 
in  common— the  lust  of  empire.  Along  the  boundaries  of  these  racial 
possessions,  at  a  time  when  the  distinguishing  characteristics  of  each 
were  most  active  for  the  correction  of  the  faults  discerned  in  the  other, 
arose  the  necessity  of  settling  individual  claims  for  redress.  The  man 
of  the  North  arrayed  against  the  man  of  the  South  and  vice  versa. 
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The  one  never  willing  to  trust  his  interest  wholly  to  the  disposition 
of  the  other,  resulted  in  compromises  on  methods  of  procedure,  when- 
ever the  adjustment  became  the  subjct  of  governmental  regulation. 
Jures,  or  the  public  investigation  of  private  disputes,  resulting  In  the 
public  support  for  one  side  of  the  controversy,  constituted  a  trial,  trial 
of  a  law  suit.  The  gradual  advancement  of  Christianity,  and  with  it 
the  ceremonial  recognition  of  a  single  source  of  power  put  forward 
as  the  jures  of  the  South,  established  the  Judge,  first  in  the  person  of 
king,  then  priest — then  the  man  "learned  in  the  law,"  to  examine  com- 
plaints and  prescribe  remedies.  The  Saxon  brought  forward  the  dis- 
cussion of  the  open  council  or  representatives  of  the  community  as  their 
method  of  investigation,  and  no  appeal  of  king,  or  priest,  or  creed, 
could  induce  the  man  of  the  North — the  Saxon,  the  Celt,  or  Briton,  to 
relinquish  his  right  to  be  present  and  speak  in  the  assembly  of  his 
peers.  When  his  clan  had  proposed  an  expedition,  or  voted  a  restraint, 
it  was  after  a  discussion  in  council;  In  gemote  or  village  assembly, 
where  his  voice  counted  as  one.  It  was  not  to  be  tolerated  that  his 
Individual  Interests  should  be  disposed  of  by  any  precedure  in  which  - 
he  did  not  participate.  He  had  the  right  to  speak,  superior  to  any 
agent  or  attorney,  and  the  right  openly  to  lay  his  claims  before  his 
clansmen,  who  knew  and  understood  him  and  his  intentions  and  would 
advise  him  and  support  his  cause.  If  they  exonerated  him,  he  defied 
the  judge.  If  th«  judge  refused  acquiescence,  there  was  war.  If  he  was 
adjudged  in  fault  by  his  clansmen,  the  Judge  might  Inflict  the  penalty 
according  to  the  customs  of  the  Northman's  clan.  The  country  stood  to 
arms  to  see  to  It  that  retribution  was  according  to  their  customs,  and 
not  the  customs  of  the  South.  The  policy  of  the  Southern  race  to 
recognize  local  customs,  and  assimilate  and  harmonize  them  to  gradual 
displacement  by  their  own,  was  characterized  In  their  legal  procedure  as 
in  matters  of  statecraft.  By  this  system  of  compromise  two — the 
greastest  two  saving  factors  in  our  Jury  System,  found  origin;  namely, 
the  necessity  of  getting  at  the  intention;  and  that  mercy  aroused  by  a 
mutual  sympathy,  existing  in  the  minds  of  the  triers  and  the  tried. 
Through  all  the  varied  mutations  of  time  and  change  that  have  since 
followed,  these  two  virtues  of  the  jury  system  radiate  Its  highest  lustre, 
and  command  the  most  reverential  respect.  If  no  other  reasons  had 
ever  been  set  forth  for  exalting  the  Jury  System,  as  a  factor  in  the 
upbuilding  of  human  happiness,  these  would  afford  ample  Justification. 
In  a  series  of  developments — political,  ethical  and  economical,  during 
the  long  centuries  between  the  meeting  of  the  Northmen  with  the 
Southmen  and  the  advent  of  popular  education,  the  man  of  learning, 
by  reason  of  the  environments  of  fate,  was  illy  qualified  to  understand 
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the  intentions  of  the  masses,  or  to  extend  that  sympathy  or  confidence 
necessary  to  do  exact  and  equal  justice.  The  superior  ability  of  a  jury 
to  get  at  the  Intention  and  level  facts,  and  to  equalize  degrees  of  coii- 
.duct,  has  enriched  language  with  such  expressions  as  "ordinary  care," 
"ordinary  intelligence,"  "reasonable  compensation"  and  "reasonable 
doubt,"  with  their  almost  limitless  adptations. 

From  the  Introduction  of  authentic  history,  we  may  trace  with 
interest  the  growth  of  the  jury  from  its  starting  out;  the  shield  and 
protection  of  the  common  man  against  the  aggressiveness  of  class;  the 
open  forum  for  investigating  conflicts  between  the  crown  revered  by 
the  man  from  the  South,  and  the  customs  dear  to  the  men  from  the 
North;  through  the  various  phrases  of  disposing  of  the  case  because 
of  its  personal  knowledge  of  the  facts;  then  as  witnesses  to  the  facts, 
as  well  as  investigators  for  truth;  then  as  the  instrument  for  learning, 
applying  and  advising  as  to  facts,  and  finally  emerging  as  Impartial 
judges  of  facts,  the  whole  knowledge  of  which  was  derived  as  hearsay, 
coming  through  the  instrumentality  of  evidence.  The  role  of  the  jury 
today  is  to  learn  for  the  first  time  after  going  into  the  jury  box  what 
the  facts  with  respect  to  disputed  issues  may  be,  and  finding  the  truth 
as  it  is  convinced,  award  recovery  according  to  the  witnesses  believed. 
In  some  few  states  the  jury  is  still  judge  both  of  the  law  and  the  facts, 
and  may  act  arbitrarily  if  so  willed.  There  an  acquittal  would  leave 
the  people  without  remedy  either  of  new  trial  or  appeal,  and  examples 
are  not  wanting  of  such  results  having  come  to  pass.  To  the  student 
of  sociology,  long  details  of  history,  minutely  tracing  each  step  in  the 
differentiation  of  trial  practice  might  be  of  interest;  but  for  the  oc- 
casion before  us  today,  allusions  must  suffice.  However  entertaining 
it  might  be  to  elucidate  past  events,  or  collate  the  historical  proof 
establishing  existing  conditions,  it  is  our  duty  to  deal  with  things  th&t 
are,  and  philosophize  uj;)on  what  is  best  for  those  who  will  follow  us. 
Regardless  of  the  glories  of  conquest,  whether  on  field  or  at  the  forum, 
we  are  most  concerned  with  the  events  of  today.  It  is  time  for  us  to 
act  upon  the  knowledge  that  the  highest  duty  we  owe  the  past  is  lo 
deliver  the  best  of  our  own  time  to  the  future. 

The  jury,  as  composed  of  twelve  men,  is  as  old  as  Edward  III.  In 
its  earlier  stages,  and  until  a  later  time  there  might  be  more  than 
twelve  men  on  a  trial  jury;  but  whenever  twelve  agreed  upon  all  the 
points,  there  was  a  verdict.  From  the  disposition  to  mingle  religious 
ceremonials  with  legal  procedure,  the  idea  of  twelve  jurors  doubtless 
originated  from  the  number  12  running  through  the  religious  teach- 
ings of  the  Semetic  races  as  the  twelve  guides  sent  into  Caanan  to  seeic 
and  report  the  truth;    the  twelve  prophets,  to  foretell  the  truth;  the 
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twQlTe  apostes,  to  preach  the  truth;  the  twelve  stones  the  heavenly 
Jerusalem  was  built  on.  Twelve  being  a  sacred  number  was  for  the 
same  purposes  carried  Into  the  Jury  System,  and  whenever  that  num- 
ber of  Jurors  concurred,  the  truth  was  at  hand.  This  resulted,  like 
other  legal  fictions,  though  there  may  have  been  an  indefinite  number 
deliberating  over  the  case,  and  a  majority  of  the  jurors  may  not  have 
agreed.  The  old  .practice  was  to  add  a  given  number  of  Jurors  at 
certain  intervals  of  time,  until  some  twelve  of  the  total  empanelea 
agreed.  The  practice  prevailed  as  to  grand  Juries  and  petit  Juries 
alike. 

Until  a  much  later  time  than  EMward  III  the  Jury  might  bring  in 
a  verdict  regardless  of  whether  there  was  evidence  in  support  of  it. 
The  Jury  was  at  liberty  to  dispute  by  their  verdict  what  the  evidence 
revealed.  In  the  verdict  the  "very  truth"  was  spoken,  t*nd  testimony 
could  not  be  pbinted  to  for  the  purpose  of  overthrowing  it.  Lord 
Ellensborough  was  the  first  Judge  to  rule  that  a  verdict  contrary  to  the 
evidence  was  wrong.  About  this  time  the  Judges  began  to  encroach 
upon  what  had  previously  been  considered  the  domain  of  the  Jury,  and 
gradually  assumed  the  power  to  set  aside  verdicts  in  civil  cases,  though 
to  this  day  in  England,  and  the  major  number  of  her  dependencies,  the 
Judges  have  refused  to  vacate  verdicts  in  criminal  cases,  though  should 
they  do  so  the  power  would  not  be  doubted  except  from  want  of  pre- 
cedent. Throughout  the  United  States  the  power  to  vacate  verdicts  is 
fully  recognized,  though  for  the  most  part  the  practice  will  be  found 
to  have  statutory  authority.  Legislation,  however,  authorizing  the 
practice  followed  subsequent  to  the  exercise  of  the  power.  The  Judges 
were  simply  sustained  by  Parliament 

Throughout  the  history  of  the  common  law,  the  idea  never  faded 
from  the  popular  mind  that  the  Judge  represented  the  king,  who  could 
do  no  wrong,  and  was  vested  with  absolute  power  unless  restrained  by 
act  of  Parliament  to  which  the  royal  assent  had  been  given.  Statutes, 
and  more  especially  those  permitting  or  regulating  the  granting  of 
new  trials,  are  in  their  origin  purely  complimentary  to  the  mercy  and 
learning  of  the  Judge.  The'  Judge  speaking  for  the  king,  had  every 
authority  unless  curtailed  by  act  of  Parliament  or  precedent.  The  exer- 
else  of  the  power  was  the  origin  of  what  we  call  "judicial  discretion." 
The  practice  of  setting  aside  verdicts  began  to  prevail  simultaneously 
with  the  exercise  of  the  more  extended  chancery  powers.  The  idea 
underlying  equity  was,  no  doubt,  the  manifestation  of  the  royal  mercy 
or  conscience,  which  was  not  bound  by  the  rigid  rules  of  the  common 
law.  The  invasion  by  chancery,  especially  when  it  asserted  the  power 
to  grant  new  trials  in  law  cases,  and  set  aside  judgments  based  on 
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verdicts  of  juries  was  stoutly  resisted  by  the  old  common  law  lawyers, 
who  were  so  far  successful  in  their  oppositions  as  to  bring  about  an- 
other compromise,  whereby  a  dual  system  for  the  enforcement  of 
rights,  asserted  under  one  set  of  laws,  was  devised.  So  strenuous  was 
this  adovcated  that  it  continues  in  the  State  of  Washington,  with  all 
its  foolishness,  to  this  day.  The  system  of  equity  was  more  compre- 
hensive than  the  jury  system  would  permit,  and  throughout  the  greater 
part  of  Europe  was  quickly  adopted  as  the  superior  and  more  certain 
method  of  getting  at  truth  and  protecting  riguts. 

In  England  and  her  colonies  the  disposition  to  cling  to  precedent 
at  the  sacrifice  of  individual  rights  prevailed  against  equity  until  equity 
formulated  rules  and  agreed  to  be  bound  by  precedent,  almost  as  arbi- 
trarily as  the  'common  law  was  bound.  This  compromise — in  its  ethics 
akin  to  the  origin  of  the  Jury  System—as  a  policy,  has  hampered  the 
development  of  both  law  and  equity  without  other  benefit  than  involv- 
ing lawyers  in  doubt  and  litigants  in  expense.  The  establishment  of 
chancery  practice,  hampered  and  limited  though  it  be,  marked  the  fiood 
tide  of  the  Jury  System  in  all  the  broader  relations  of  mankind,  and 
may  be  cited  as  the  turning  point  In  Its  history.  From  that  epoch 
adovcates  of  such  procedure  have  neglected  no  opportunity  to  bolster 
the  Jury  System  by  legislation,  by  encomium,  and  by  preachings. 
Despite  all  advocacy  the  student  of  events  cannot  overlook  the  constant 
lessening  of  faith  in,  and  influence  of  the  jury  in  business  adjustments. 
Equity  has  taken  the  business  and  the  confidence  of  mankind  unto 
itself,  leaving  the  Jury  System  the  cold  comfort  of  giving  advice  on 
crimes  and  civil  subjects  based  essentially  on  the  law  of  retaliation. 

When  we  consider  present  conditions,  and  analyze  the  essentials 
of  a  closely  tried  law  suit,  we  find  the  jury  little  more  than  advisory 
to  the  judges — ^a  medium  by  which  the  judge  is  relieved  of  the  disagree- 
ableness  of  saying  to  one  set  of  men,  *'I  do  not  believe  what  you  say 
about  this  matter;  I  believe  your  adversary."  This,  in  plain  English,  is 
where  we  stand  today.  The  judge  determines  what  persons  are  compe- 
tent to  testify,  admits  or  excludes  testimony  as  it  is  offered,  cautions  the 
jury  to  what  purpose  evidence  shall  be  considered,  what  witnesses  must 
be  corroborated,  what  of  each  may  be  disregarded  as  stricken  or  not  cor- 
roborated, what  would  justify  the  findings  of  notice  or  want  of  ordinary 
care,  and  so  on;  sends  the  twelve  to  consider  which  side  of  a  conflicting 
tale  is  to  be  believed,  and  when  ascertained  becomes  the  recipient  of 
judicial  favor.  The  jury  is  alert  to  discover  the  judge's  opinion,  with 
which  jurors  are  ever  anxious  to  agree,  because  throughout  all  this 
formality  he  distinctly  insinuates  between  pauses  that  If  what  may  be 
done  by  the  jury  fails  to  meet  his  approval,  the  verdict  will  be  set 
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aside  and  a  new  trial  granted.  Now  to  a  people  not  "to  the  manner 
bom/'  that  has  all  the  characteristics  of  a  huge  practical  Joke.  If  the 
Anglo-Saxon  did  not  take  himself  more  seriously  than  other  national!* 
ties  do,  he  would  know  it  was  a  Joke — the  most  extravagant  Joke  in 
the  category  of  public  aftairs. 

Take  the  influence  of  the  dry,  dead  past,  of  precedent  and  ancestor 
worship  out  of  the  institution,  and  practical  America  would  not  furnish 
the  Jury  System  a  night's  lodging.  The  system  is  today,  as  much  as 
when  a  king's  wish  made  public  opinion  subservient  to  the  going  popu- 
lar conception  of  the  things  involved,  likely,  according  to  passion  or 
prejudice,  to  return  a  verdict  to  the  most  flaigrant  abuse  of  truth.  With 
a  popular  cry  against  any  litigated  subject  for  the  time  being,  the 
prejudice  of  gossip  and  sentiment  will  carry  the  verdict  against  as 
honest  a  tale  as  ever  fell  from  witness'  mouth.  ^ 

Tbe  ordinary  action  for  negligence  is  an  every-day  example.  The 
average  Jury  will  infer  negligence  against  a  cori>oratlon  nine  times 
out  of  ten  if  permitted  to  determine  whether  the  injured  party  used 
ordinary  care.  It  is  dangerous  to  submit  the  most  perfect  construction, 
management,  equipment  and  foresight  as  a  defense.  It  cannot  be  re- 
lied upon  if  contributory  negligence  is  not  glaring.  The  exercise  of 
eminent  domain  is  another  illustration.  Land  is  made  valuable  solely 
by  verdict.  It  may  be  barren  rock,  unfit  for  grading  purposes;  or  forest 
swamp,  inaccessible  save  to  creatures  that  fly,  but  the  Jury  sells  it  to 
a  railroad  for  right  of  way  at  a  price  that  makes  the  farmer  of  arable 
soil  green  with  envy;  ana  because  "the  Jury  are  Judges  of  the  credibility 
of  witnesses"  Judgment  is  awarded,  absolutely  contrary  to  truth  and 
fair  dealing. 

In  a  casual  observation  running  over  the  average  experience  of 
practicing  lawyers,  how  often  have  we  seen  the  psychological  condition 
of  a  community  crop  out  in  verdicts.  There  are  times  when  an  ar^ 
raignment  is  equal  to  a  conviction;  that  is,  if  the  case  goes  to  the  Jury, 
the  accused  goes  to  conviction  no  matter  how  strong  the  defense.  Per- 
haps within  six  months  the  sentiment  will  swing  the  other  way,  and 
conviction  by  the  same  Jury  upon  the  same  facts  be  next  to  impossible. 
These  conflicting  conditions  manifest  themselves  most  frequently  in 
prosecutions  for  selling  liquor  on  Sunday  and  allied  offences,  when  a 
locality  is  alternately  arrayed  against  itself.  The  illustration  is  intro- 
duced to  show  that  public  opinion  controls  the  Jury  System.  And  as 
public  opinion  is  crystalized  in  the  Juryman,  before  he  goes  into  the 
Jury  box,  it  is  not  dormant  when  the  ballot  is  taken;  on  the  contrary, 
it  is  very  much  alive,  and  ninety-nine  cases  out  of  the  hundred  get 
the  benefit  of  the  doubt.    The  opinion  thus  active,  is  ordinarily  the 


Digitized  by  VjOOQIC 


126  THE  JURY  SYSTEM 

momentary  impulse  of  the  advocates  of  an  Idea^  rather  than  the  sober 
Judgment  of  exhaustive  research.  In  the  formative  stage  of  civic  ideas 
the  average  man  rushes  to  conclusions  which  sober  reflection  subse- 
quently repudiates;  and  on  the  ever  shifting  theme  of  i>ersonal  rights 
and  privileges,  the  average  mind  clings  to  clamor  as  the  best  argu- 
ment, and  begins  investigation  with  that  mental  condition  well  in- 
stalled. 

In  tracing  the  origin  of  the  Jury  System,  under  our  first  sub- 
division, it  was  attributed  to  growth  of  customs  in  the  advance  of 
civilization,  and,  in  our  race,  springing  into  historical  adaptation  as 
social  compromises  between  people  differing  in  degree  of  advancement, 
consequent  upon  unequal  environment.  Not  doubting  the  truth  of  that 
theory,  the  claim  of  many  writers  that  it  has  been  exclusively  the 
characteristic  of  our  own  racial  ancestors,  is  not  well  grounded.  The 
Jury  System,  in  its  original  formation,  carried  far  down  the  iistory 
of  all  people,  who  have  left  us  history,  seems  to  have  been  universal; 
all  historical  nations  had  it  in  some  form  at  some  time,  but  the  NortJi- 
ern  races  have  developed  it  farther,  and  the  English  refined  it  and 
retained  it  longer,  and  narrowed  its  functions  within  closer  confines 
than  any  other  race.  In  France  and  Italy  it  has  long  been  entirely 
eliminated;  and  in  most  countries  of  the  East  it  early  fell  Into  disuse. 
The  advancement  of  equity  over  constantly  enlarging  jurisdictions 
demonstrated  greater  advantages  both  as  to  time  and  outlay  over  the 
Jury  System,  while  the  complex  growth  of  modem  society  is  constantly 
confiicting  with  its  utility  as  a  method  of  discriminating  facts.  As  a 
means  of  disclosing  facts,  it  has  long  been  obsolete  with  the  Norman 
and  Saxon  nations  who  yet  retain  it  as  a  factor  in  the  administration  of 
law. 

When  the  jury  became  to  all  practical  puri)ose8  a  more  advisor  of 
facts,  it  passed  the  apex  of  its  utility,  and  entered  upon  its  decline. 
The  advancement  of  civilization  constantly  circumscribes  its  sphere, 
and  more  and  more  impugns  the  wisdom  of  its  deliberations.  Acts  of 
Parliament  and  diversified  legislation  have  striven  to  retain  and  purify 
its  usefulness,  but  have  failed  to  stay  the  Infiuences  making  against  it 

The  encroachments  of  equity,  the  reduction  in  numbers  of  jurors, 
authorizing  verdicts  upon  a  vote  of  the  majority;  the  imposition  of 
burdensome  jury  fees  as  a  condition  to  submitting  the  issue  to  that 
form  of  trial,  the  limiting  of  argument  of  counsel,  the  frequent  gram- 
ing  of  new  trials,  and  more  frequent  reversals  for  misconduct  or 
prejudice  of  the  jury,  are  factors  tending  toward  its  ultimate  extinction. 

It  may  be  kept  and  fostered,  by  econium  and  statute,  for  an  in- 
definite period ;  how  long  we  do  not  know  and  need  not  prophesy.  When, 
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bowever,  the  standard  of  popular  education  has  risen  to  what  It  Is  In 
the  American  people.  It  Is  time  to  consider  the  successor  o^  the  Jury 
System. 

The  thing  that  distinguishes  a  trial  at  law  in  the  courts  of  Anglo- 
Saxon  races  over  such  combats  in  other  nations,  is  the  open  conflict 
and  public  proceedings.  Every  law  suit  is  a  battle,  and  there  are  no 
secret  sittings  of  courts.  It  is  in  the  openness  of  these  contests,  and 
not  in  the  division  of  responsibilities  between  judge  and  Jury,  that 
protection  to  our  institutions  is  found.  So  long  as  we  preserve  the 
rule  requiring  publicity  in  trials,  there  is  not  the  slightest  danger  of 
our  judges  becoming  remiss  or  tyrannical,  any  more  than  any  other 
branch  of  our  government  becoming  oppressive.  The  idea  of  the  gov- 
ernment becoming  tyrannical  is  a  mere  scream  in  the  prairie,  because 
the  power  of  the  common  people — which  is  all  the  people — has  become 
preeminently  the  government.  The  old  claim  which  has  been,  and  is 
still,  the  greatest  argument  for  the  continuance  of  the  Jury  System 
that  it  gives,  strengthens,  or  sustains  a  greater  guaranty  to  individual 
security  and  happiness,  has  largely  fallen  away.  The  advocates  most 
enthusiastic  for  its  continuance  invariably  say,  "When  I  have  a  weak 
case,  give  me  a  Jury  every  time."  Short  on  facts  they  play  long  on 
sympathy,  prejudice,  passion,  opinion,  often  ingrown  instinctive  opin- 
ion, unconsciously  controlling  the  untrained  individual  juror  who  has 
been  previously  studied  and  balanced  by  the  discernment  of  the  advo- 
cate, and  made  to  produce  a  result  at  variance  with  his  right  intentions. 
The  argument  proves  too  much;  and  the  reason  is  without  reason  to 
the  conscientious  mind,  prompted  in  the  search  for  truth,  to  bringing 
about  the  advancement  of  greater  benefits. 

The  Jury  System,  like  all  agencies  working  in  the  evolution  of 
forces,  began  losing  public  confidence  when  it  was  found  necessary  to 
place  it  under  the  guardianship  of  statutory  penalties  and  criminal 
prosecutions.  When  Jury  solicitation  became  the  subject  of  legislative 
concern,  and  "jury  fixing"  punishable  as  a  crime,  the  better  wisdom 
would  have  been  excision,  rather  than  attempted  protection. 

One  of  the  most  convincing  proofs  of  degeneracy  in  social  forces 
is  present  when  penal  legislation  has  become  necessary  to  their  preser- 
vation. All  statutory  law  is  remedial;  it  deals  with  existing  things, 
and  never  creates  new  conditions.  The  evil  exists  first,  the  remedy  is 
a  sequence;  and  the  very  fact  of  a  prescribed  punishment  shows  frail- 
ties, and  weakness  no  longer  to  be  tolerated.  The  human  mind  is  only 
capable  of  creating  laws  for  corrective  purposes.  It  has  not  yet  at- 
tained the  dignity  of  foreknowing  what  will  arise,  or  of  regulating 
conduct  that  has  not  already  been  within  its  experience. 
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The  charges  of  Jury  corruption  seldom  hit  the  mark,  and  are  very 
rarely  deserved,  and  have  often  been  made  against  men,  than  whom 
none  are  more  honorable  or  conscientious.  Still  these  men  were  far 
from  blameless  in  a  human  sense,  and  were  equally  open  to  censure,  so 
far  as  justice  was  concerned,  as.  if  they  had  acted  corruptly.  They 
were  open  to  the  censure  of  lack  of  discernment. 

Their  difficulty  lay  in  the  correlation  of  facts.  The  Jury  is  not 
always  understood  by  the  public,  because  the  Jury  does  not  always 
understand  the  truth  as  it  is  unfolded  before  them.  It  is  often  im- 
possible for  the  lay  mind — the  average  lay  mind — to  collate  complicated 
facts,  or  to  arrange  them  logically,  from  the  elucidation  of  others.  The 
average  panel  is  dominated  by  one  or  two  positive  personalities,  who 
in  turn  are  dominated  by  what  they  conceive  to  be  the  general  idea 
of  the  commumnity — certainly  so  if  the  thought  prevails  that  they 
have  fathomed  the  personal  opinion  of  the  Judge,  as  harmonizing  with 
their  individual  logic.  These  men — a  few  of  the  twelve — dictate  the 
verdict.  For  all  practical  purposes  the  verdict  is  made  up  by  the 
minority. 

The  ability  to  adapt  business  afTairs  to  improved  methods,  dis- 
tinguishes a  progressive  from  a  non-progressive  people.  In  the  utili- 
zation of  natural  and  applied  science,  the  luxury  of  wealth  and  com- 
mercial activity  have  countermarched  the  aspirations  for  fame.  Man- 
kind no  longer  looks  to  the  sword,  the  forum,  or  the  pulpit  as  the 
surest  ways  to  public  or  private  success.  The  career  of  today  and  the 
career  of  the  future,  so  far  as  we  can  prophesy,  ofTering  encourage- 
ment for  social  or  political  preferment,  is  business.  There  is  little 
prospect — scarcely  a  possibility — for  any  Anglo-Saxon  citizen,  especially 
in  the  United  States,  to  write  his  name  on  the  scroll  of  military  or 
naval  distinction.  The  age  of  great  military  heroes  has  passed  into 
the  eternal  heroic.  The  captains  worth  while  are  the  captains  of  in- 
dustry. The  lawyers  enjoying  the  most  lucrative  practice  are  the  ones 
who  keep  their  clients  out  of  litigation,  and  understand  the  economies 
of  business.  The  preachers  able  to  hold  their  congregations  are  teach- 
ing how  to  fare  best  in  this  life,  leaving  the  life  to  come  to  work  its 
own  way.  Much  of  what  we  have  heretofore  held  to  be  crime  we  are 
learning  to  regard  as  manifestations  of  disease,  to  be  dealt  with  by  the 
alienist,  rather  than  the  Jailor;  and  vice  is  to  be  eliminated  by  man- 
kind aiding  nature  to  sluff  her  useless  cards.  In  surgery  the  practi- 
tioner is  constantly  excising  non-essentials  to  the  improved  condition 
of  the  essentials.  He  never  questions  whether  there  is  a  long  and  re- 
spectable line  of  precedents  controlling  the  needed  operation.  He  ex- 
amines precedents  as  sourcces  of  information,  not  as  limitations  on 
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his  work.  His  work  is  directly  their  opposite.  He  asks  only  what  is 
the  needs  of  the  healthy  tissues  of  this  individual,  what  Is  the  saving 
effect  and  future  benefits  dependent  on  his  action.  If  what  he  leaves 
will  grow  and  live,  that  which  hinders  such  growth  must  be  cut  off  by 
the  best  methods  known — ^the  quickest  methods  known.  If  possibilities 
are  favorable,  there  is  an  end  of  hesitancy.  That  which  is  best  to  be 
done  under  the  circumstances  based  on  probabilities  for  the  future, 
discrediting  the  limitations  prescribed  by  the  past,  is  done.  That  dif- 
ferentiates a  Uving  profession  from  a  lingering  one.  The  law,  gentle- 
men, is  a  lingering  profession.  It  is  not  always  Jealous  of  right,  and 
would  rather  work  individual  injury,  than  foresake  a  form  approved 
by  long  buried  originators.  "Delayed  by  law  until  useless  from  old 
age,"  is  not  always  a  Jest.  It  is  too  often  a  fact.  We  should  revise 
our  notions  of  precedent  Stare  decises  should  never  be  invoked  unless 
both  the  principle  and  the  facts  in  issue  blend  into  that  which  is 
essentially  right.  We  should  emulate  the  example  of  France,  where* 
decisions  based  on  precedent  are  not  permitted,  and  are  never  used 
except  for  their  logic.  It  is  time  we  should,  and  better  results  will 
ensue  if  we  will,  diminish  our  reverence  for  past  technicalities— our 
adherence  to  forms.  We  should  call  to  the  analysis  of  disputed  facts 
men  whose  minds  are  trained  in  the  sifting  of  testimony,  capable  of 
getting  at  the  truth  from  Intellectual  rather  than  emotional  processes, 
and  award  Judgment  for  righteousness  and  not  by  rule. 

The  Jury  System  is  a  most  non-progressive,  delay-provoking  institu- 
tion. The  reasons  calling  it  into  being  no  longer  exist.  We  no  longer 
need  it  as  a  guardian  of  the  lowlier  pursuits  of  life,  nor  as  the  shield 
of  the  weak  against  the  strong.  It  brings  no  succor  to  the  oppressed 
individual,  nor  can  it  longer  pose  as  a  bulwark  of  democracy.  The* 
business  of  the  world — that  part  over  which  the  United  States  exercises 
Jurisdiction,  needs  a  safer,  more  economical,  and  more  expeditious 
adjustment  of  litigated  issues  than  is  practicable  by  the  method  of  & 
Jury.  It  Is  scarcely  to  be  believed  any  aggregation  of  untrained  minds. 
can  as  quickly,  or  as  certainly,  reach  the  truth  of  a  complex  tale,  told 
in  short,  and  often  garbled  chapters,  by  different  authors,  as  will  the* 
trained  mind,  accustomed  to  sift,  analyze  and  collate  details. 

It  is  not  to  be  insisted  either,  that  the  Jury  System  can  be  abolished 
by  a  mere  flat.  Even  if  extinction  is  desirable  an  abrupt  course  would 
border  the  revolutionary.  The  strengtli  of  an  aggregate  of  minds  over 
the  single  mind  is  still  a  fact  which  every  strong  Judiciary  ought  to 
call  to  its  aid,  and  utilize  in  dealing  with  property  and  personal  rights. 
It  is  apparent,  however,  that  as  now  in  vogue  the  Jury  System  is 
not  growing  in  favor,  and  good  sense  calls  for  remedial  action  in  cases. 
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falling  within  Its  purview.  The  possibility  of  "fixing  the  jury/'  must 
be  removed,  as  the  necessities  of  civilization  must  be  advanced.  As 
administrators  of  the  law  we  are  compelled  to  progress,  we  may  not  be 
able  to  do  so  as  rapidly  as  the  farmer,  the  surgeon,  or  manufacturer, 
but  we  cannot  balk  the  onward  march  altogether.  It  Is  a  duty  owing 
by  the  living  to  posterity — owing  by^the  present  to  the  future — ^that 
for  the  enforcement  of  civic  rights  through  legal  procedure,  we  should 
seek  and  adopt  the  most  Improved  regulations.  We  ought  to  be  as 
diligent  in  this  domain  as  in  the  application  of  sanitary  matters,  to  say 
the  least.  Both  have  reference  to  peace  of  mind,  material  comfort,  and 
the  wholesome  conduct  of  affairs.  To  lessen  the  burdens  of  society,  and 
Increase  the  general  welfare  according  to  the  grace  within  him,  is  a 
moral  obligation  resting  upon  every  man.  This  obligation  is  augmented 
by  the  numbers  effected,  and  rests  upon  the  legal  profession  in  the 
ratio  their  Influence  bears  upon  the  question  involved.  What  should 
we  suggest  in  the  way  of  remedy? 

If  it  seems  presumption  to  suggest  remedies,  what  is  here  put  for- 
ward is  at  least  topical.  It  is  thought  something  along  the  line  of  im- 
provement, though  the  merest  trail  might  arouse  plans  which  may 
ultimately  find  favor,  and  the  drain  on  the  public  in  supporting  a  jury 
expense  in  each  county  throughout  the  country,  might  be  diverted  to 
more  profitable  agencies,  losing  none  of  the  advantages  of  jury  trials, 
while  removing  Its  more  glaring  defects. 

If  a  number  of  trial  judges,  triers  of  facts  solely,  drawn  from  all 
parts  of  the  state,  holding  their  office  for  a  tenure  fixed  by  law,  free 
from  politics,  having  a  salary  commensurate  with  their  dignity  and 
duty,  hearing  cases  wherever  their  deliberations  were  required,  should 
be  created,  they  could  hardly  fall  in  being  more  efficacious  than  the 
jury  as  now  used.  Suppose  a  jury  of  five  men,  trained  to  weigh  evi- 
dence, free  from  local  influence,  because  from  different  localities,  lis- 
tened to  controverted  Issues,  and  contradictory  witnesses,  would  it  not 
be  more  likely  to  reach  a  right  solution  than  any  jury  obtainable  under 
.existing  practice? 

There  might  be  enough  of  these  judge  jurors  in  number,  when  or- 
ganized  Into  juries  of  five,  the  aggregate  would  dispatch  the  jury  busi- 
ness of  the  state.  They  would  be  a  migrating  jury — ^traveling  about 
from  place  to  place,  but  that  would  add  to  their  efficiency  rather  than 
.otherwise,  and  eliminate  the  features  of  local  prejudice  and  environ- 
ment. Economically,  it  would  be  a  saving  of  money  as  well  as  time; 
.Appeals  would  be  fewer,  and  delays  less.  The  charge  of  professional 
jurors  would  not  apply,  the  character  of  the  men  would  be  a  guaranty 
^f  the  regularity  of  their  proceedings,  and  their  devotion  to  their  duty; 
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their  mistakes  would  be  reduced  to  a  minimum,  and  the  only  questions 
appealed  would  be  of  law. 

The  idea  is  not  unlike  the  system  prevailing  In  Germany  and  has 
there  produced  very  satisfactory  results.  In  that  Jurisdiction,  all  dis- 
puted questions  of  fact,  including  criminal  charges,  are  tried  before 
three  Judges,  a  majority  of  whom  acting  in  agreement  render  a  verdict. 
With  the  plan  Just  proposed,  a  verdict  by  the  majority  should  prevail. 
The  opinion  of  the  trial  Judge  would  not  be  entirely  lost  on  such  a 
Jury;  they  could  very  properly  exchange  opinions  upon  the  legal  bear- 
ing of  facts,  matters  of  legal  inference,  and  the  credibility  of  witnesses 
without  being  open  to  the  charge  of  domination  by  the  trjal  Judge.  This 
practice,  before  inauguration,  would  require  constitutional  amendments, 
a  process  surrounded  with  such  rigid  conservatism  as  insures  knowledge 
of  the  greater  advantage  to  be  introduced.  Otir  courts  have  long  ago, 
by  construction  and  elucidation,  held  that  trial  by  a  Jury  of  less  than 
twelve,  no  constitutional  objections  being  present,  was  a  proceeding  "by 
due  process  of  law,"  and  the  statutes  requiring  Jurors  shall  be  able  to 
read  the  BInglish  language  as  a  qualification  to  sitting  in  the  Jury  box, 
would  not  be  censured  if  in  addition  the  Juror  should  be  able  to  under- 
stand, and  analyze  evidence,  after  listening  to  it. 

Another  suggestion  would  be  an  increase  in  the  number  of  Judges 
^ving  litigants  the  right  to  submit  their  cases  upon  disputed  points,  to 
the  consideration  of  three  Judges  sitting  together;  or  perhaps  in  the 
more  serious  orteinal  cases,  to  the  opinions  of  five  Judges  sitting  to- 
gether with  a  majority  verdict.  By  either  process,  the  advantage  of 
obtaining  the  average  or  aggregate  opinion  of  the  men  sitting  in  Judg- 
ment would  be  preserved^  and  the  application  of  the  various  rules  that 
are  qualified  by  the  words  "ordinary"  and  "reasonable"  would  lose  none 
of  the  sympathy  or  flexibility  which  adapts  them  to  the  particular  cir- 
cumstances of  individual  cases.  Bither  of  the  remedies  suggested  would 
vastly  Improve  present  conditions,  both  in  efficiency  and  economy,  and 
are  believed  worthy  of  the  most  careful  consideration  by  the  profes- 
sional and  lay  interests  of  the  country. 

All  logic  points  to  the  ultimate  elimination  of  every  form  of  Jury 
trial.  The  processes  already  at  work,  toward  that  end,  to  some  of  which 
allusion  has  been  made,  have  been  the  result  of  necessity.  It  is  time 
to  show  activity. in  aid  of  the  more  commendable  agencies,  saving  at 
the  sapie  time  all  that  is  desirable  in  the  present  system.  Suggestions 
indicated  coming  from  lawyers  themselves  would  meet  little  resistance 
by  electors,  and  would  doubtless  secure  legislation  to  initiate  the  change. 
The  speed  we  make  will  show  the  energy  applied  to  our  own  efTorts, 
and  will  at  the  same  time  measure  the  extent. of  our  desires  for  legal 
reforms. 


Digitized  by  VjOOQIC 


The  Community  Property  Law  of  Washington 
and  Non-Residents. 

Mb.  Geo.  Lado  Munn. 


Aa  an  offshoot  of  the  Territory  of  Oregon  we  inherited  a  common 
law  Jurisprudence  singularly  free  among  the  Pacific  Coast  states  from 
the  influences  of  Spanish  law  and  custom  which,  save  in  Oregon,  have 
bequeathed  the  community  system  of  law  as  a  i>ermanent  heritage  to 
the  western  and  southwestern  fringe  of  our  country.  The  Oregon  laws 
in  force  in  that  territory  previously  to  and  at  the  time  of  the  establish- 
ment of  Washington  Territory  were  for  the  most  part  the  codified  laws 
of  Iowa  of  1843  which,  by  a  single  act  of  the  legislature  of  Oregon,  had 
been  adopted  ^a  the  laws  of  that  territory. 

By  the  act  establishing  the  Territory  of  Washington  the  laws  of 
Oregon  were  continued  in  force  in  the  new  territory,  and  the  principles 
of  common  law  Jurisprudence  continued  to  hold  exclutlve  sway  in  this 
territory,  so  far  at  least  as  the  property  rights  of  Msband  and  wife 
were  concerned,  until  December  2,  1869,  when  the  first  community 
property  law,  which  had  been  copied  in  the  main  from  the  California 
act  of  1850,  was  put  upon  the  statute  books. 

This  early  period  prior  to  the  introduction  of  the  community  system 
was  one  of  stagnation  in  the  growth  and  development  of  our  legal  sys- 
tem. The  decisions  of  the  territorial  supreme  court  covering  this  period 
of  fifteen  years  occupy  but  two  hundred  and  fifty  pages  of  our  reports. 
The  system  of  community  rights  once  established  has  remained  perma- 
nently the  groundwork  of  future  legislation  and  the  whole  of  oar  Juris- 
prudence has  developed  with  the  .community  systen^  as  the  basis  of  the 
property  rights  of  husband  and  wife.  In  the  growth  of  oar  Jurispru- 
dence our  laws  have  recognized  the  equality  of  interest  in  the  wife  to 
an  extent  unparalleled  in  any  of  the  other  states  or  territories  sharing 
the  community  system.  In  only  three  states  is  the  beneficial  interest 
of  the  wife  in  community  property  on  a  plane  of  equality  with  that  of 
the  husband  and  in  this  state  alone  the  wife's  interest  in  real  estate 
is  a  vested  and  legal  one  requiring  her  Joinder  in  every  conveyance, 
except  between  the  spouses  themselves. 
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In  this  period  of  thirty-five  years,  during ,  which  the  community 
system  has  existed,  the  statutes  in  relation  thereto  have  undergone 
several  revisions,  notably  in  1871,  1873,  1879  and  1881.  These  revisions 
of  the  law  we  shall  refer  to  as  the  community  acts  of  their  respective 
years. 

The  community  law  and  particularly  the  act  of  1881,  now  in  force, 
have  been  before  the  courts  in  one  form  or  another  in  a  very  great  many 
cases.  The  nature  and  incidents  of  the  property  rights  created  by  the 
statute  have  been  in  most  aspects  carefully  defined  by  adjudication. 
Community  and  separate  property,  so  far  as  legal  questions  are  con- 
cerned, have  been  satisfactorily  differentiated  in  relation  to  reHdent 
owners,  and  the  liability  to  debts  of  each  class  of  property  has  been 
determined  with  as  nice  a  particularity  as  would  naturally  result  from 
the  relentless  vigilance  of  the  creditor  and  the  desperate  plight  of  the 
unfortunate  debtor.  But  in  its  application  to  non-resident  owners  of 
property,  the  community  law  has  been  but  little  adjudicated. 

This  state  has  been  the  theater  of  very  considerable  real  estate 
speculation,  it  has  attracted  the  attention  of  all  parts  of  our  common 
country,  its  foreign  investors  have  been  a  legion,  and  their  interests  have 
often  been  paramount  in  value  to  those  of  resident  owners,  so  that  it 
is  a  matter  of  surprise  and  one  quite  difficult  of  explanation  that  the 
nature  and  extent  of  the  application  of  our  community  system  of  laws 
to  non-residents  has  been  in  so  small  a  measure  a  contention  before 
our  courts..  In  this  respect  I  find  the  situation  to  be  radically  different 
from  that  shown  by  an  examination  of.  the  authorities  of  other  states 
sharing  the  community  system  of  law,  and  the  surprise  grows  respect^ 
Ing  the  situation  presented  here  when  contrasted  with  the  early  days 
of  Texas  and  California,  when  non-resident  ownership  of  property  in 
those  states  must  have  been  inconsiderable  in  comparison  with  that 
existing  here. 

In  the  original  community  act  of  1869  sections  11  and  12  were  as 
follows: 

"Section  11.  In  every  marriage  hereafter  contracted  in  this  terri- 
tory the  rights  of  husband  and  wife  shall  be  governed  by  this  act  unless 
there  is  a  marriage  contract  containing  stipulations  contrary  thereto. 

"Section  12.  The  rights  of  husband  and  wife,  married  in  this  terri- 
tory prior  to  the  passage  of  this  act  or  married  out  of  this  territory  but 
who  shall  reside  and  acquire  property  herein,  shall  also  be  determined 
by  the  provisions  of  this  act  with  respect  to  such  property  as  shall  be 
hereafter  acquired  unless  so  far  as  such  provisions  may  be  in  conflict 
with  the  stipulations  of  any  marriage  contract." 

The  restrictive  provisions  of  the  latter  section  were  considered  in 
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reference  to  their  effect  upon  non-residents  by  Judge  Hanford  in  the 
case  of  Hershherger  v.  Blewett,  46  Federal,  740,  and  it  was  there  held 
that  these  provisions  limited  the  application  of  the  law  to  resident 
married  persons.  This  Judgment  was  but  confirmatory  of  the  terms  of 
the  act  and  no  decision  has  ever  been  reported  questioning  the  correct- 
ness of  the  view  taken.  No  case  seems  to  have  been  presented  to  the 
state  or  federal  courts  in  Washington  involTing  the  force  and  effect 
of  section  11,  which  extended  the  application  of  the  act  to  parties  con- 
tracting marriage  within  the  territory  without  qualification  as  to  their 
residence  then  or  thereafter.  The  act  of  1869  was  repealed  by  the  act 
6f  1871.    Section  25  of  the  latter  act  was  as  follows: 

"Section  25.  The  rights  of  all  married  persons  now  living  in  this 
territory  and  of  all  who  shall  hereafter  live  in  this  territory  shall  be 
governed  by  this  act." 

This  provision  does  not  seem  ta  have  been  under  Judicial  review, 
but  the  elimination  of  section  11  of  the  former  act  making  application 
of  the  statute  to  persons  contracting  marriage  within  the  state  plainly 
restricted  the  operation  of  the  later  act  to  married  persons  resident 
within  the  Jurisdiction.  The  act  of  1871  was  repealed  on  November  5, 
1873,  and  the  act  of  1873  became  effective  nine  days  later,  on  November 
14,  1873.  This  act  was  but  a  re-enactment  in  the  same  terms  of  the 
original  act  of  1869.  It  remained  in  force  until  the  act  of  1879  became 
effective,  on  November  14  of  that  year.  In  the  revision  of  the  commun- 
ity property  law  enacted  by  the  statute  of  1879  the  territorial  legisla- 
ture omitted  entirely  the  provisions  found  in  the  earlier  enactments 
limiting  the  application  of  the  law  to  resident  married  persons  or  to 
persons  contracting  marriage  within  the  territory.  The  act  of  1879  and 
all  subsequent  legislation  defining  the.  property  rights  of  husband  and 
wife  are  general  and,  so  far  as  their  terms  disclose,  applicable  to  ail 
acquisitions  of  property  within  the  territory  or  state  of  Washington 
by  non-residents  as  well  as  by  inhabitants.  The  effect  of  the  elimina- 
tion of  these  restrictive  provisions  was  involved  in  the  decision  of 
Oration  v.  Weber,  47  Federal,  852,  wherein  Judge  Hanford  held  the  act 
of  1879  and  later  legislation  applicable  to  all  subsequent  acquisitions  of 
real  estate  without  regard  to  residence.  Some  of  the  provisions  in  the 
act  of  1879  would  indicate  that  it  was  not  the  intention  of  the  legisla- 
ture that  it  should  apply  to  the  acquisitions  of  personal  property  on  the 
part  of  other  than  resident  owners.  Section  three  of  that  act  provided 
that  a  certain  inventory  of  the  separate  personal  property  of  the  wife 
should  be  recorded  in  the  office  of  the  Auditor  of  the  County  in  which 
she  resided.  Such  a  provision  could,  of  course,  only  apply  to  inhabi- 
tants of  the  territory.     In  the  present  revision  of  1881  there  is  no  pro- 
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vision  made  tot  filing  of  such  inventory  and  no  expressions  are  used 
indicating  a  differentiation  of  real  and  personal  property  In  the  appli- 
cation of  the  law  to  non-residents. 

In  the  federal  case  last  cited  and  perhaps  in  some  others,  Judge 
Hanford  has  Indicated,  by  implication  at  least,  that  the  application  of 
the  community  property  law  of  this  state  relates  only  to  real  property 
acquisitions  made  by  those  not  resident  within  the  state.  Judge  Han- 
ford, however,  so  far  as  we  know,  has  had  no  occasion  to  render  a  de- 
cision with  respect  to  the  application  of  the  statute  to  the  acquisitions 
of  personal  property  by  non-residents.  In  our  reading  of  the  state  re- 
ports we  find  but  little  touching  the  distinction  between  acquisitions 
of  real  and  of  personal  property  by  non-resident  married  persons.  Some 
of  the  language  used  by  the  supreme  court  in  its  opinion  upon  the  re- 
hearing in  LaSelle  v,  Woolery,  14  Wash.  70,  would  imply  that  in  that 
case  such  a  distinction  might  have  been  made  the  basis  of  decision 
had  the  facts  required.  After  quoting  language  of  general  import  from 
Story  on  the  Conflict  of  Laws,  the  court  in  that  case  said: 

"The  character  of  the  property,  as  regards  the  question  of  its  being 
the  separate  property  of  either  of  the  spouses  or  the  property  of  the 
community  consisting  of  both  spouses  or  otherwise,  is  fixed  by  the  law 
of  the  state  where  such  property,  if  real  property,  is  situated." 

This  statement,  if  it  was  intended  thereby  to  draw  a  distinction 
between  acquisitions  of  real  and  of  personal  property  as  affected  by  the 
domicile  of  the  owners,  is  thought  to  be  in  entire  accord  with  general 
principles  of  jurisprudence  which  receive  universal  recognition. 

Passing  for  a  moment  the  result  of  this  distinction  as  regards 
personal  property,  it  seems  a  universal  concession  that  the  law  of  the 
situs  governs  as  to  the  riehts  in,  and  title  to,  immoveable  or  real  prop- 
erty. The  application  of  our  community  laws  to  non-resident  owners 
of  real  property  is,  then,  but  a  question  of  legislative  intent;  that  in- 
tent seems  to  have  been  sufficiently  shown  when  the  restrictions  limit- 
ing the  application  of  the  law  to  resident  owners  were  removed  and 
the  law  made  general  in  its  terms  and  applicable  to  all  property  rights 
of  husband  and  wife  without  qualification  of  residence. 

In  endeavoring  to  determine  the  nature  and  extent  of  the  applica- 
tion of  the  present  community  law  to  non-resident  married  persons  (and 
that  is  the  only  purpose  of  this  paper),  it  will  be  of  some  advantage  to 
consider,  in  connection  with  the  definitions  of  the  statute  a  few  de- 
cisions which  have  been  made  by  the  Washington  courts  with  reference 
to  the  rights  of  persons  resident  in  the  state. 

Under  the  community  law  all  property  of  married  persons  is  di- 
vided into  three  classes,  the  separate  property  of  the  wife,  the  separate 
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property  of  the  husband  and  the  community  property  of  husband  and 
wife.  The  statutory  definition  of  the  wife*s  separate  property  Is  as 
follows: 

"The  property  and  pecuniary  rights  of  every  married  woman  at 
the  time  of  her  marriage  or  afterwards  acquired  by  gift,  devise  or  in* 
herltance,  with  the  rents,  issues  and  profits  thereof,  shall  not  be  subject 
to  the  debts  or  contracts  of  her  husband,  and  she  may  manage,  lease, 
sell,  convey,  encumber  or  devise  by  wiii  such  property  to  the  same  ex- 
tent and  in  the  same  manner  that  her  husband  can  property  belonging 
to  him." 

The  statute,  in  like  terms,  defines  the  separate  property  of  the  hus- 
band as  follows: 

"Property  and  pecuniary  rights  owned  by  the  husband  before  mar- 
riage, and  that  acquired  by  him  afterwards  by  gift,  bequest,  devise 
or  descent,  with  the  rents,  issues  and  profits  thereot,  shall  not  be  sub- 
ject to  the  deots  or  contracts  of  his  wife,  and  he  may  manage,  lease, 
sell,  convey,  encumber  or  devise  by  will  such  property  without  the 
wife  joining  in  such  management,  alienation  or  encumbrance,  as  fully 
and  to  the  same  effect  as  though  he  were  unmarried." 

The  community  property  of  husband  and  wife,  which  is  made  to 
include  everything  not  falling  within  the  definitions  of  the  statutes 
above  cited,  is  thus  defined: 

"Property  not  acquired  or  owned  as  prescribed  in  sections  2400  and 
2408  (sections  above  cited)  acquired  after  marriage  by  either  husband 
or  wife  or  both  is  community  property." 

It  will  be  noticed  in  the  statute  that  by  its  tesms  the  proceeds  of 
the  sale  or  exchange  of  the  separate  property  of  either  husband  or  wife 
is  not  defined  as  constituting  a  part  of  such  estate.  The  statute  says 
that  the  property  owned  before  marriage  and  that  afterwards  acquired 
by  gift,  devise  or  descent  with  the  rents,  issues  and  profits  thereof  shall 
constitute  the  separate  property  of  either  spouse.  The  terms  "rents, 
issus  and  profits"  used  in  both  sections  of  the  statute  where  definition 
is  made  of  the  separate  property  of  the  two  spouses  have  in  law,  a  re- 
stricted meaning  and  do  not  cover  in  ordinary  signification  the  pro- 
ceeds of  the  corpus  of  the  property  or  the  advantages  realized  by  its 
sale  at  a  price  exceeding  its  cost.  The  terms  in  ordinary  legal  significa- 
tion relate  merely  to  the  earnings  and  income  of  property.  The  muta- 
tions or  changes  of  form  of  separate  property  of  the  two  spouses  are 
not  in  terms  then  provided  for  by  the  existing  law.  But  in  numerous 
cases,  not  necessary  to  cite,  our  supreme  court  has  held  that  where  the 
proceeds  of  the  sale  of  property,  which  was  the  separate  property  of 
resident  spouses,  are  reinvested,  such  reinvestment  retains  its  former 
character  as  separate   property. 
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In  none  of  these  cases,  so  far  as  we  can  discover,  has  the  court  re- 
ferred to  these  decisions  as  involving  any  departure  from  the  language 
of  the  statute  nor  have  the  Judgments  been  made  to  refer  to  any  con- 
struction of  the  statutory  language  consistent  with  the  decisions  made, 
hut  the  court  has  allowed  the  cases  to  stand  upon  the  natural  Justice 
and  reasonableness  of  the  results  achieved.  A  reading  of  the  authori- 
ties of  other  states  where  construction  has  been  had  of  community 
property  statutes  similar  in  language  to  our  own  and  other  considera- 
tions, have  suggested  what  may  be  a  proper  basis  of  the  decision  above 
noted.  Our  community  statutes  appear  to  have  been  carefully  drawn 
and  to  contain  words  of  legal  signification  and,  the  legislature  may  be 
presumed  to  have  intended  from  the  use  of  the  word  "acquire"  to  draw 
a  distinction  between  acquisitions  of  property  and  mere  investments 
made  from  former  acquisitions. 

If  the  decisions  of  the  supreme  court  of  this  state,  in  determining 
that  the  mutations  of  separate  property  of  resident  spouses  constitute 
property  of  a  like  character  be  understood  to  go  on  the  theory  that  such 
mutuations  or  changes  of  form  are  not  acquisitions  of  property  within 
the  meaning  of  the  word  "acquire"  as  used  in  the  community  statutes, 
such  a  theory  of  construction  becomes  an  aid  in  determining  the  appli- 
cation of  the  community  property  law  to  non-residents  as  the  distinc- 
tion between  acquisitions  of  property  in  this  state  and  the  Investment 
here  of  proceeds  of  acquisitions  made  elsewhere  will  obviate  the  chief 
difficulties  and  some  constitutional  objections  which  present  themselves 
upon  an  attempt  to  extend  the  law  of  community  to  the  property  of 
non-residents. 

A  hasty  reference  to  the  status  of  present  adjudication  in  the  mat- 
ter of  the  extension  of  our  community  laws  to  non-residents  may  be  of 
interest  and  value. 

The  case  of  Oration  v,  Wel>er,  47  Fed.  852,  was  an  equitable  pro- 
ceeding to  partition  certain  lands  situated  in  Clallam  county  wherein 
complainant  claimed  a  community  interest.  The  lands  were  purchased 
in  1884  by  complainant's  husband,  who  was  then,  and  remained  to  his 
death  a  resident  of  Oregon.  There  was  nothing  in  the  record  to  show 
how  the  funds  used  in  the  purchase  were  accumulated.  Judge  Hanford 
merely  held  that  the  community  law  in  force  at  the  date  of  purchase 
(1884)  was  applicable  to  acquisitions  of  real  estate  within  the  territory 
by  non-residents  as  well  as  by  inhabitants. 

"Property  acquired  by  purchase  by  a  married  person,"  said  Judge 
Hanford,  "is  presumed  to  be  community  property  and  there  is  no  evi- 
dence in  this  case  to  overcome  that  presumption  as  to  the  land  in  con- 
troversy." 
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Had  the  record  disclosed  that  the  property  was  purchased  by  the 
husband  with  funds  that  had  been  accumulated  in  the  state  of  his 
domicile  and  that  such  funds  were  his  separate  property  when  in- 
vested in  the  lands  purchased  here  the  decision  of  the  court,  we  believe, 
would  have  been  different. 

In  the  case  of  Morgan  v.  Bell,  3  Wash.  554,  Bell,  as  a  married  man, 
resident  in  Ohio,  purchased  certain  lands  in  Washington  Territory  in 
1888.  After  the  purchase  of  this  property  and  before  the  execution  on 
his  part  of  a  contract  to  sell  the  same,  his  wife,  also  a  resident  of 
Ohio,  died,  leaving  a  minor  child.  In  an  action  for  the  specific  perform- 
ance of  the  contract  of  sale  or  for  damages  in  lieu  thereof.  Bell  set  up 
in  his  answer  "that  the  money  used  in  purchasing  said  land  was  not 
owned  by  him  at  the  time  of  marriage,  or  acquired  after  marriage  by 
gift,  devise,  bequest  or  descent,"  that  by  reason  of  such  facts  and  the 
community  laws  of  Washington,  of  which  he  had  been  ignorant,  he  was 
not  the  sole  owner  of  said  property  and*  was  unable  to  perform  his  con- 
tract. The  Supreme  Court  remanded  the  case  to  the  lower  court,  with 
instructions  to  aismiss  the  action.  In  this  case  it  was  conceded  on 
both  sides  that  at  the  time  the  contract  was  made  the  title  was  not  in 
Bell  and  that  he  could  not  perform  his  contract.  Upon  the  concessions 
made  by  counsel  the  decision  of  the  case  was  doubtless  correct,  but  the 
language  of  the  answer  indicates  that  the  community  character  of  the 
estate  was  supposed  to  be  conclusively  shown  when  it  was  admitted 
that  the  funds  used  in  the  purchase  of  the  property  were  not  acquired 
by  Bell  before  marriage  or  afterwards  by  gift,  devise,  bequest  or  des- 
cent, even  though  the  funds  were  wholly  acquired  in  Ohio,  (where 
both  husband  and  wife  were  domiciled)  under  laws  which  made  the 
funds  so  acquired  the  separate  property  of  the  husband. 

This  case,  by  reason  of  the  admissions  of  counsel,  cannot  be  re- 
garded as  a  decision  upon  the  question  of  the  application  of  the  com- 
munity laws  to  real  estate  acquisitions  made  In  this  state  by  non-resi- 
dents, but  the  case  has  doubtless  colored  the  views  of  its  readers  and 
added  its  contribution  of  confusion  to  the  wnole  matter. 

We  have  found  in  the  State  Reports  but  two  cases  which  bear  di- 
rectly upon  the  matter  now  under  consideration,  viz:  the  limitations 
in  the  extension  of  the  community  laws  to  non-residents  growing  out  of 
the  distinction  between  acquisitions  made  in  Washington  and  invest- 
ments made  in  Washington  from  acquisitions  made  elsewhere. 

These  are  the  cases  of  Freehurger  v,  Gazzam,  5  Wash.  772  and  El- 
liott V.  HawleVy  34  Wash.  585. 

In  the  former  case  (Freehurger  v.  Oazzam),  certain  personal  prop- 
erty had  been  seized  upon  an  execution  against  the  husband  and  the 
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wife  undertook  to  recover  posseBSion  as  separate  owner  of  the  property 
seized.  The  opinion  is  short  and  unsatisfactory.  No  full  statement 
of  the  facts  is  given.  It  appears  as  probable  that  the  property  in  ques^ 
tion  was  secured  by  purchase  in  this  state  by  the  wife  after  removal 
here  of  both  husband  and  wife  and  that  the  funds  used  in  the  purchase 
were  separate  funds  of  the  wife  acquired  in  the  state  from  which  the 
spouses  had   removed.    The  court  says: 

"If  it  was  true  that  Mrs.  Freeburger  had  funds  accumulated  in  the 
State  of  Kansas,  which  were  there  subject  to  her  own  disposition  and 
were  not  liable  for  her  husband's  debts  and  she  brought  them  to  this 
state  and  invested  them  in  these  goods,  the  goods  are  not  community 
property  or  subject  to  the  husband's  debts  here.  Whatever  the  prop- 
erty may  have  been  called  in  Kansas,  it  was  in  effect  her  separate 
property  and  the  laws  of  this  state  do  not  undertake  to  change  the 
status  or  liability  of  such  property  merely  by  its  coming  across  our 
border." 

The  case  of  Elliott  v.  Hawley  is  a  case  of  more  value.  The  Free- 
burger  case,  just  referred  to,  involved  the  status  of  personal  property 
acquired  in  this  jurisdiction,  after  change  of  domicile,  while  in  the 
Elliott  case  the  status  of  real  property  was  involved.  The  court  de- 
cided that,  upon  the  facts  stated,  certain  money  which  was  acquired  by 
a  married  woman  in  Alaska,  who  had  never  been  resident  of  Washing- 
ton, was  her  separate  property  under  the  laws  of  the  place  of  its  acqui- 
sition and  that  when  that  money  was  brought  here  and  invested  in  real 
estate,  the  property  still  remained  her  separate  estate. 

No  case,  strange  as  it  may  seem,  has  yet  been  decided  in  our  state 
supreme  court  involving  this  most  common  state  of  affairs,  viz:  a  pur- 
chase of  real  property  in  Washington  by  a  non-resident  husband,  domi- 
ciled with  his  wife  in  a  common  law  state,  where  the  funds  used  in 
the  purchase  were  acquired  in  the  state  of  their  domicile  by  the  joint 
efforts  of  husband  and  wife  and  in  such  manner  as  to  constitute  their 
community  character  had  the  acquisitions  been  subject  to  our  com- 
munity laws;  but  where  the  said  funds-  were  by  the  law  of  the  place 
of  their  acquisition  the  separate  property  of  the  husband  and  where 
the  status  of  property  so  purchased  in  Washington  had  in  no  way  been 
affected  by  change  of  domicile. 

A  condition  of  ownership  of  real  estate  as  above  outlined  is  a  mat- 
ter of  everyday  experience  in  the  life  of  every  lawyer  in  this  jurisdic- 
tion, and  that  such  a  constantly  recurring  situation  should  not  have  re- 
sulted in  litigation  which  reached  our  highest  court  is  passing  strange. 

In  the  Freeburger  and  Elliott  cases,  which  we  have  cited,  it  will  be 
noticed  that  the  court  in  effect  makes  a  distinction  between  the  acquisi- 
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tion  of  property  in  Washington  and  an  Investment  here  from  the  pro- 
ceeds of  prior  acquisitions  made  in  other  jurisdictions.  If  such  a  dis- 
tinction was  not  in  the  mind  of  the  court,  then  the  decisions  involved 
plainly  an  enlargement  of  the  scope  of  the  statutory. definition  of  sep- 
arate property  and  departure  from  its  language. 

The  community  statutes  of  California,  like  those  of  Washington, 
are  general  in  their  terms  and  applicable  to  all  acquisitions  of  property 
in  California  by  married  persons,  without  regard  to  residence,  and  the 
definitions  of  separate  and  community  property  correspond  with  our 
own,  and  a  long  line  of  such  cases,  without  dissent,  establishes  the  rule 
in  that  state  that  vested  rights  of  property  acquired  in  a  foreign  state 
or  country  by  married  persons  there  domiciled^  will  not  be  divested  by 
taking  such  property  to  California  on  a  change  of  domicile,  or  by  in- 
vestments made  in  that  state  from  the  proceeds  thereof. 

The  decisions  of  Texas  and  Louisiana  also  recognize  the  inviola- 
bility of  acquisitions  made  in  foreign  states  prior  to  change  of  residence 
or  investment.  This  distinction^  which  has  been  made  several  times  in 
this  paper  between  acquisitions  of  property  in  a  state  and  the  invest- 
ment there  of  prior  acquisitions  made  elsewhere,  has  been  made  the 
basis  of  decision  in  determining  the  character  of  property,  in  constru- 
ing the  community  laws  of  Texas  and  Arizona  and  by  implication  at 
least  in  California. 

A  very  interesting  case  which  recognizes  the  distinction  just  noted 
and  which  bears  upon  the  inviolability  of  vested  rights  as  between  hus- 
band and  wife  is  that  of  Depaa  v.  Mayo,  11  Mo.  314.  In  this  case,  prop- 
erty which  had  been  acquired  in  Louisiana  and  which  was  community 
property  under  the  laws  of  that  state,  was  sold  and  the  proceeds  were 
taken  on  a  change  of  domicile  to  Missouri,  a  common  law  state,  and 
there  invested  in  real  estate,  the  legal  title  being  taken  in  the  name 
of  the  husband.  After  a  divorce  was  had  between  the  parties,  the  wife, 
who  in  the  meantime  had  returned  to  Louisiana,  by  a  proceeding  in 
equity  taken  in  Missouri,  endeavored  to  establish  a  trust  in  said  prop- 
erty in  her  favor  for  a  one-half  interest;  the  complainant's  theory  in 
that  case  being  that  real  estate  purchased  in  Missouri  with  the  com- 
munity funds  acquired  in  Louisiana,  would  retain  its  community  char- 
acter so  far  at  least  as  the  beneficial  interests  were  concerned.  The 
court,  after  stating  that  the  purchase  of  the  real  estate  was  not  an 
acquisition  of  property  in  Missouri,  but  a  mere  investment  of  moneys 
previously  acquired  in  Louisiana,  held  that  the  whole  matter  involved 
but  a  change  in  the  character  of  the  property  from  personalty  to  realty 
and  enforced  the  trust  as  sought. 

The  attempt  to  classify  property  acquired  by  purchase  by  non-resi- 
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dents  with  reference  solely  to  the  definitions  of  our  statutes  respecting 
separate  and  community  property — if  the  dist)nctibn  we  have  noted  is 
to  be  disregarded — ^would  be  to  give  to  those  statutes  an  extra-territor- 
ial force  and  effect  It  would  fix  by  our  laws  the  character  of  property 
acquired  by  non-residents  in  the  state  of  their  domicile,  and  such  a 
construction  of  our  statutes  involves  a  divestiture  of  rights  acquired 
under  other  laws  by  the  mere  process  of  crossing  our  state  line. 

That  the  vested  rights  of  husband  and  wife,  notwithstanding  the 
peculiar  relations  existing  between  them,  are  nevertheless  protected 
from  confiscation  and  forced  divestiture  by  constitutional  provisions, 
was  clearly  established  by  a  decision  of  the  Supreme  Court  in  Cali- 
fornia, in  construing  as  unconstitutional  the  statute  which  formerly 
provided  that  the  rents,  issues  and  profits  of  the  wife's  separate  prop- 
erty should  constitute  the  community  property  of  both  spouses. 

In  the  Circuit  Court  of  Appeals  of  this  circuit,  Judge  Ross,  in  the 
case  of  Seeher  v.  Randall,  102  Fed.  215 — when,  however,  no  decision 
was  called  for  under  the  facts  of  the  record — indicated  that  the  pro- 
visions of  the  constitution  of  the  United  States  would  protect  the  vested 
rights  of  either  spouse  from  spoliation  by  legislative  act,  though  the 
effect  of  the  legislation  was  but  to  convert  separate  into  community 
property. 

A  consciousness  that  this  paper  may  have  already  expanded  to  for- 
bidden lengths,  suggests  that  the  views  already  presented,  and  perhaps 
one  or  two  others,  be  briefly  summarized  and  this  paper  concluded: 

First:  The  application  of  our  community  laws  to  acquisitions  by 
non-residents  married  persons  of  real  property  in  Washington  may  be 
regarded  as  settled  law. 

Second:  The  limitations  in  the  application  of  the  community 
system  to  non-resident  real  estate  owners,  should  properly  respect  the 
distinction  between  acquisitions  of  property  in  Washington  and  invest- 
ments from  prior  acquisitions  made  elsewhere. 

Third:  The  vested  rights  of  either  spouse  in  separate  property 
cannot  be  divested  by  an  attempt  to  extend  the  law  of  community  to 
non-residents. 

Fourth:  A  comity  of  universal  recognition  among  the  states  re- 
gards personal  property  as  having  no  situs  apart  from  the  domicile  of 
the  owner,  saving  such  rights  therein  as  may  be  acquired  by  creditors 
by  means  of  attachment  or  some  other  process. 

As  the  husband  is  given  full  power  of  disposition  of  community 
personal  property  and  as  its  transmission  by  inheritance  or  bequest  is 
clearly  subject  to  the  laws  of  the  domicile,  the  question  of  the  applica- 
tion of  the  community  law  system  to  the  acquisitions  of  personal  prop- 
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erty  by  non-residents  will  probably  only  arise  in  litigation  respecting 
the  collection  of  debts  and  then  only  when  the  property  has  been 
reached  by  process  and  when  under  the  exception  above  noted  it  may 
be  treated  as  having  a  situs  in  the  jurisdiction  in  which  it  is  found. 

It  is  a  rule  of  universal  experience  that  rules  of  comity^  when  of 
doubtful  application  or  force,  yield  ^always  to  the  law  of  the  forum. 
Hence,  when  the  question  of  the  application  of  our  community  system 
of  laws  to  non-resident  acquisitions  of  personal  property  shall  be  a 
matter  for.  adjudication  before  our  courts,  the  rule  of  comity  that  v«- 
sonal  property  has  no  situs*  apart  from  the  domicile  of  its  owner  and 
that  its  acquisition  must  be  considered  as  made  in  the  state  of  his 
residence  and  subject  to  the  laws  of  such  state,  will  weigh  but  little  in 
the  deliberations  of  the  court  and  the  community  statutes  held  applic- 
able or  otherwise,  on  other  grounds. 
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Is  the  Provision  of  Our  State  Constitution  Relative  to  Private 

Ways  of  Necessity  In  Conflict  With  the 

Fofirteenth  Amendment. 


C.  C.  GosE,  Walla  Walla. 


In  Article  1,  Section  16,  of  our  State  Constitution,  is  to  be  found, 
among  others,  the  following  pprovision: 

"Private  property  shall  not  be  taken  for  private  use,  except  for 
private  ways  of  necessity,  and  for  drains,  flumes  or  ditches  on  or  across 
the  lands  of  others,  for  agricultural  or  sanitary  purposes." 

The  apparent  intent  and  meaning  of  this  clause  of  our  Constitution 
Is  that  for  the  certain  enumerated  purposes,  private  property  may,  by 
legislative  authority,  be  taken  from  an  unwilling  owner  and  given 
over  to  the  free  use  and  enjoyment  of  a  private  individual;  that  such 
private  individual,  after  acquiring  property  in  this  manner,  may  use, 
apply  and  enjoy  such  property  to  his  own  exclusive  pleasure  and  ad- 
vantage, 80  long  as  he  may  use  and  apply  it  for  the  purposes  enum- 
erated in  the  Constitution. 

The  very  fact  that  the  makers  of  our  Constitution  used  the  words: 
"Private  property  was  not  to  be  taken  for  private  use  except  for  the 
eunmerated  purposes,"  conclusively  shows  that  in  their  minds  the 
enumerated  purposes  were  strictly  private  uses;  that  they  had  in  mind 
the  necessity  and  the  advisability  of  permitting  the  condemnation 
of  property  for  certain  private  uses,  in  addition  to  the  right  of  condemna- 
tion formerly  enjoyed  throughout  the  United  States  for  strictly  public 
purposes.  It  would  seem  to  be  the  opinion  of  the  makers  of  our  Constitu- 
tion that  private  roadways,  drains,  flumes  and  ditches  were  liable  to 
be  needed  by  individuals  in  order  to  obtain  a  proper  enjoyment  of  their 
property.  No  pretense  Is  made  that  such  a  user  Is  a  public  user;  but, 
on  the  other  hand,  the  very  words  used  In  the  constitutional  provision, 
convinces  us  that  the  makers  of  the  Constitution  were  attempting  to 
extend  the  right  of  eminent  domain,  so  as  to  allow  the  condemnation 
of  private  property  to  be  made  by  private  individuals,  to  be  used  by 
them  for  their  own  private  enjoyment.  It  was  evidently  believed  that 
there  are  certain  objects  which  private  individuals,  working  to  their 
own  private  ends,  might  wish  to  enjoy;  and  that  it  would  be  for  the 
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best  welfare  and  advantage,  not  only  of  such  private  individuals,  but 
of  the  state  at  large  as  well,  that  provision  should  be  made  in  the  Con- 
stitution to  force  unwilling  owners  to  yield  their  property  rights  to  the 
advantage  of  others,  wishing  to  obtain  a  special,  limited  and  exclusive 
enjoyment  of  them. 

There  are  certain  fundamental  rights,  coming  down  to  us  from 
time  immemorial,  which,  even  in  the  absence  of  constitutional  re- 
straints, no  Government  worthy  of  the  name  should  attempt  to  inter- 
fere with. 

It  has  always  been  recognized  by  our  Courts,  both  state  and  na- 
tional, to  be  fundamental  that  the  citizen  held  his  property  free  from 
all  interference  by  any  one  other  than  the  state  or  national  govern- 
ments, and  only  by  the  state  and  national  governments  for  the  proper 
execution  of  governmental  functions  and  duties. 

The  citizen  may  be  called  upon  at  need  to  give  a  part  of  his  prop- 
erty, or  to  sacrifice  the  whole  of  it,  to  his  government  for  a  proper 
public  purpose,  when  the  government  seeks  to  take  it  either  under  fhe 
power  of  eminent  domain  or  through  the  guise  of  taxation.  If  the 
needs  of  the  Government  are  such  as  to  require  a  part,  or  even  the 
whole  of  one's  property,  for  the  purpose  of  supporting  and  maintaining 
it,  the  citizen's  property  must  yield  to  the  power  of  taxation.  The 
preservation  of  the  Government,  the  exercise  of  Its  functions  and 
duties,  are  the  citizen's  sole  reward.  In  the  exercise  of  the  right  of 
eminent  domain,  the  State  may  require  the  individual  to  yield  his  proper- 
ty for  any  public  purpose.  In  return  for  so  yielding  his  property,  the 
citizen  is  entitled  to  a  compensation  equivalent  to  his  damage.  What 
is  a  public  purpose,  depends,  in  some  small  degree,  upon  the  rules  of 
decisions  laid  down  by  the  Supreme  Court  of  the  State  in  which  the 
question  may  arise,  although  the  overwhelming  line  of  authority  is  to 
the  effect  that  "public  use"  means  the  same  as  "use  by  the  public." 

So  far  as  I  have  been  able  to  ascertain,  no  Court  In  the  United 
States  has  ever  held  that  the  property  of  an  individual  may  be  taken 
under  the  power  of  eminent  domain  for  any  other  than  a  public  pur- 
pose; and,  with  the  exception  of  apparently  recent  cases  in  the  states 
of  Colorado,  Utah,  Nevada  and  Montana,  and  the  Territory  of  Arizona, 
the  right  of  the  public  to  use  upon  demand,  and  within  the  reasonable 
conditions  imposed  by  the  party  seeking  to  condemn,  the  property 
taken,  or  the  business  fostered  and  created  by  the  taking,  has  always 
been  regarded  as  a  criterion  for  determining  whether  the  use  for  which 
the  property  was  sought  to  be  taken,  was  a  public  or  a  private  use.  If 
the  public  had  a  right  to  demand  from  the  taker  the  enjoyment  of  that 
which  he  had  taken,  the  use  was  a  public.    If,  however,  the  public  had 
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no  such  light,  and  the  taking  was  for  the  exclusive  use  of  the  party 
seeking  to  condemn,  then  the  use  was  always  held  to  be  a  private  one. 
and   the  right  of  condemnation  denied. 

The  use  for  which  property  may  be  taken  under  the  right  of  emi- 
nent domain  has  generally  been  held  to  be  such  use  as  I  have  mentioned. 
Mere  public  advantage,  the  prospect  of  aiding  in  the  state's  develop- 
ment, the  building  up  of  private  enterprises,  or  the  enabling  of  an  in- 
dividual to  better  conduct  his  affairs,  have  not  generally  been  held  to 
be  such  interests  as  would  authorize  the  state  to  allow  the  condemna- 
tion of  one  man's  property  for  another  man's  use,  enjoyment  or  benefit. 
Cases  without  number  might  arise  in  which  the  giving  of  one  man's 
property  to  another  might  be  of  the  highest  benefit  and  advantage  to 
the  state.  What  one  man  neglects,  another  might  foster  and  develop. 
The  state  is  always  advantaged  by  an  increased  prosperity  of  its  citi- 
zens, or  by  the  development  of  its  latent  rosources.  We  have  all  seen 
the  unfortunate  results  ot  opportunities  neglected;  but  none  of  these 
should  be  sufficient  to  authorize  the  state  to  choose  between  individuals 
in  the  ownership  of  property.  Each  citizen  should  be  left  to  use  and 
enjoy  his  property  as  he  sees  fit,  regardless  of  any  advantage  that 
might  be  gained  by  giving  it  to  another  citizen,  who  might  put  it  to 
a  moro  satisfactory  use.  In  other  words  the  right  of  eminent  domain 
has  not  generally  been  considered  to  be,  and  should  not  be,  a  i^atter 
of  public  policy,  hut  rather  a  right  exercised  by  the  government  in 
the  necessary  execution  of  government  affairs.  Our  own  Supreme 
Court,  in  the  case  of  Healy  Lumber  Co.  v.  Morris,  (33  Wash.,  490), 
has  taken  this  view  of  the  case,  and  I  offer  the  following  quotation 
from  the  decision  at  page  505: 

"It  might  be  of  unquestionable  ppblic  policy,  and  for  the  best  in- 
terests of  the  state,  to  allow  condemnation  of  lands  in  every  instance 
where  it  would  result  in  aiding  prosperous  business  enterprises  which 
would  give  employment  to  labor,  stimulate  trade,  increase  property 
values,  and  thereby  increase  the  revenues  of  the  state,  even  if  the 
enterprise  was  purely  private.  For  such  is  the  relation,  under  our  form 
of  government,  between  public  and  private  prosperity,  that  one 
cannot  be  enjoyed  to  any  appreciable  extent  without  favorably  in- 
fluencing the  other.  But  it  is  evident  that  this  was  not  the  kind  of 
public  use  that  was  within  the  minds  of  the  framers  of  the  Constitu- 
tion; and  it  seems  to  us  that  the  logic  of  those  Courts  which  have 
sustained  appellant's  contention  is  Justified  solely  on  grounds  of  pub- 
lic  policy." 

Our  court  in  this  case  arrives  at  the  conclusion  that  that  only  is 
a  public  use  which  is  subject  to  actual  use  and  enjoyment  by  the 
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public,  and  very  wisely  concludes  that  any  other  rule  places  absolutely 
no  limitation  upon  the  power  of  the  legislature  to  take  property  under 
the  power  of  eminent  domain;  that,  if  the  question  be  one  of  public 
policy,  the  legislature  might  conclude  that  the  brewer,  tJiie  balder,  the 
merchant  or  the  farmer  should  be  authorized  to  condemn  his  neigh- 
bor's property  and  apply  it  to  his  own  use  and  enjoyment. 

'  If  our  constitutional  provision  above  mentioned  means  anything, 
it  would  seem  to  mean  that  individuals  desiring  private  ways  of  ne- 
cessity, or  a  way  for  a  drain,  a  flume  or  a  ditch,  to  be  used  either  for 
domestic,  agricultural  or  sanitary  purposes,  may,  upon  legislative  sanc- 
tion, condemn  rights-of-way  for  those  purposes;  that,  for  these  par- 
ticular purposes,  the  individual  may  take  and  use  the  private  property 
of  another  individual  under  the  power  of  eminent  domain.  If  "public 
use"  means  "use  by  the  public",  as  ruled  by  our  Supreme,  Court,  then 
ways  of  necessity  must  be  strictly  private  uses. 

By  the  first  section  of  the  14th  amendment  to  the  Constitution  of 
the  United  States,  among  others,  the  following  provision  is  made: 

"Xor  shall  any  state  deprive  any  person  of  life,  liberty,  or,  prop- 
erty, without  due  process  of  law.'' 

No  court  has  ever  attempted  to  define  in  the  abstract  what  con- 
stitutes "due  process  of  law";  but  rather  it  has  been  the  policy  of  the 
courts  to  take  the  part-icular  facts  of  the  case  under  consideration,  and 
to  determine  from  those  facts  whether  the  end  sought  to  be  obtained 
would  be  a  deprivation  of  life,  liberty  or  property,  without  due  process 
of  law. 

It  9eems  to  be  pretty  well  settled,  in  so  far  as  procedure  is  con- 
cerned, that,  if  a  party  be  given  due  notice  and  an  opportunity  to  be 
heard  in  the  proper  tribunal,  he  is  not  denied  due  process  of  law. 
There  is,  however,  another  .side  of  the  question:  Substance,  as  well 
form,  is  to  be  considered.  The  object  of  the  statutory  proceeding  is 
to  be  taken  into  account.  Every  opportunity  for  notice  and  for  a 
proper  hearing  in  the  proper  court  may  be  given,  and  yet  the  object 
of  the  proceeding  may  be  such  as  to  deprive  a  person  of  his  life,  his 
liberty,  or  his  property,  without  due  process  of  law.  It  is  not  within 
the  power  of  the  state  to  authorize  any  and  every  act,  nor  to  render 
such  authorization  valid  by  simply  allowing  the  party  against  whom  a 
proceeding  is  brought  notice  and  an  opportunity  to  be  heard.  The  pri- 
vate property  of  one  man  cannot,  under  any  form  of  procedure,  he 
taken  from  him  against  his  will  and  given  to  another  individual 
Any  statute,  any  constitutional  provision,  which  seeks  to  do  this,  U 
violative  of  the  Fourteenth  Amendment.  The  owner  of  property  is 
entitled  to  say  to  whom  he  will  sell  it,  and  upon  what  terms  he  will 
sell.  The  needs  of  his  neighbors  can  never  demand  from  him  a  trans- 
fer of  his  title  to  them. 
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In  Taylor  va.  Porter  (4th  Hill,  140),  the  New  York  Court  had  under 
conslderatioj?,  an  attempted  condemnation  of  a  private  right-of-way  of 
necessity,  and  Judge  Bronson,  in  discussing  the  law  of  the  case,  used 
the  following  language: 

"The  power  of  making  bargains  for  individuals  has  not  been  dele- 
gated to  any  )branch  of  the  Government.  Under  our  form  of  Govern- 
ment the  legislature  is  not  supreme.  When  one  man  wants  the  prop- 
erty of  another,  I  paean  to  say  that  the  legislature  cannot  aid  him  in 

making   the   acquisition." 

♦        ♦       '•    ■ 

"The"  security  of  life,  liberty  and  property  lies  at  the  foundation  of 
the  social  compact;  and  to  say  that  this  grant  of  legislative  power  in- 
cludes the  right  to  attack  private  property  is  equivalent  to  saying  that 
the  people  have  delegated  to  their  servants  the  power  of  defeating  one 
of  the  great  ends  for  which  the  government  was  established.  If  there 
was  not  one  word  of  qualification  in  the  whole  Instrument,  I  should 
feel  great  difficulty  in  briijging  myself  to  the  conclusion  that  the  clause 
under  consideration  had  clothed  the  legislature  with  despotic  power; 
and  such  is  the  extent  of  their  authority,  if  they  can  take  the  property 
of  A,  either  with  or  without  compensation,  and  give  it  to  B.  The 
legislative  power  of  the  state  does  not  reach  to  such  an  unwarrantable 
extent.  Neither  life,  liberty,  nor  property,  except  when  forfeited  by 
crime,  or  when  the  latter  is  taken  for  public  use,  falls  within  the 
scope  of  the  power." 

Mr,  Justice  Story,  in  Wilkinson  vs.  Leland  (2  Pet.,  657),  says: 

"The  fundamental  maxims  of  a  free  government  seem  to  require 
that  the  rights  of  personal  liberty  and  private  property  should  be  held 
sacred.  At  least,  no  court  in  this  country  would  be  warranted  in  as- 
suming that  the  power  to  violate  and  disregard  them — ^a  power  so  re- 
pugnant to  the  common  principles  of  justice  and  civil  propriety — lurked 
under  any  general  grant  of  legislative  authority,  or  ought  to  be  implied 
from  any  general  expressions  of  the  will  of  the  people.  The  people 
ought  not  to  be  presumed  to  part  with  rights  so  vital  to  their  security 
and  well-being,  without  very  strong  and  direct  expressions  of  such  an 
intention.  We  know  of  no  case  where  a  legislative  act  to  transfer  the 
property  of  A  to  B,  without  his  consent,  has  ever  been  held  a  constitu- 
tional exercise  of  legislative  power  in  any  state  in  the  Union." 

Chancellor  Kent,  in  his  Commentaries,  in  considering  the  decision 
of  Judge  Bronson,  before  mentioned,  and  other  cases  of  like  character, 
says: 

"I  apprehend  that  the  decision  of  the  Court  was  founded  on  Just 
principles,  and  that  taking  private  property  for  private  use,  without 
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the  consent  of  the  owner,  is  an  abuse  of  the  right  of  eminent  domain 
and  contrary  to  fundamental  and  constitutional  doctrine  In  American 
and   English   law." 

In  Clark  vs.  White  (2nd  Swan,  640),  the  Supreme  Court  of  Ten- 
nessee, having  before  It  a  way  of  necessity  of  the  same  character  as  the 
one  discussed  by  Judge  Bronson  In  the  New  York  case,  lays  down  the 
following  rule: 

"Now,  the  statute  confers  power  upon  the  County  Court  to  grant  a 
right-of-way  against  the  person  who  owns  the  land.  It  takes  from  him 
in  invitum  a  part  of  his  estate  and  gives  It  to  another,  as  a  private 
right,  for  such  Indemnity  as  a  jury  may  assess.  Now,  we  deny  that 
any  such  power  exists  under  the  Constitution  of  the  state.  The  right 
to  private  property  is  under  the  protection  of  the  Constitution,  and 
should  be  held  as  sacred  and  inviolable.  The  legislature  has  no  power 
to  take  or  invade  It  for  any  mere  private  use,  or  to  transfer  it  from  one 
person  to  another  against  the  will  of  the  owner,  whether  indemnity  be 
provided  by  it  or  not.  The  will  of  the  owner  is,  in  this  respect,  stronger 
than  the  legislative  power;  and,  if  he  refuses  to  grant  the  private  way, 
we  are  not  aware  of  any  power  by  which  he  may  be  forced  to  grant  it" 

The  legislature  of  the  State  of  Nebraska  enacted  a  law  authorizing 
private  individuals  to  condemn  sites  along  the  right-of-way  of  railroads 
in  the  state,  for  the  purpose  of  erecting  elevators  thereon,  to  be  used 
for  the  purpose  of  storing  grain.  The  statute  was  sustained  by  the 
Supreme, Court  of  Nebraska  and  held  to  be  a  proper  exercise  of  legisla- 
tive power;  but,  upon  error  to  the  Supreme  Court  of  the  United  States, 
that  court  reversed  the  ruling  of  the  state  court  and  held  that  the 
statute  in  question  was  violative  of  the  14th  amendment  in  that  it 
was  a  denial  of  due  process  of  law  to  the  party  from  whom  the  land 
was  sought  to  be  taken.    The  Court  says: 

*'This  Court  is  unanimously  of  the  opinion  that  the  order  in  ques- 
tion, so  far  as  it  required  the  railroad  corporation  to  surrender  a  part 
of  its  land  to  tl^e  petitioner  for  the  purpose  of  building  and  maintaining 
an  elevator  upon  ic,  was,  in  essence  and  efPect,  a  taking  of  the  private 
property  of  the  railroad  corporation,  for  the  private  use  of  the  peti- 
tioners. The  taking  by  the  state  of  the  private  property  of  one  person 
or  corporation,  without  the  owner's  consent,  lor  the  private  use  of  an- 
other, is  not  due  process  of  law,  and  is  a  violation  of  the  14th  article  of 
amendment  to  the  constitution  of  the  United  States." 

The  case  from  which  I  have  just  quoted  is  Missouri  Pacific  Railicay 
Company  vs.  State  of  Nebraska   (164  U.  S.,  403.). 

Justice  Miller,  in  Citizen's  Saving  and  Loan  Association  vs.  To- 
peka  (89  U.  S.,  653),  in  discussing  the  right  of  the  Government  to  take 
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the  private  property  of  one  person  and  confer  It  on  another,  says: 

"It  must  be  conceded  that  there  are  such  rights  in  every  free  gov- 
ernment beyond  the  control  of  the  state.  A  government  which  recog- 
nized no  such  rights,  which  held  the  lives,  the  liberty,  and  the  property 
of  its  citizens  subject  at  all  times  to  the  absolute  disposition  and  un- 
limited control  of  even  the  most  democratic  depository  of  power,  is 
after  all,  but  a  despotism.  It  Is  true  it  is  a  despotism  of  the  many,  of 
the  majority,  if  you  choose  to  call  it  so,  but  none  the  less  a  despo- 
tism. It  may  well  be  doubted,  if  a  man  is  to  hold  all  that  he  is 
accustomed  to  call  his  own — all  in  which  he  has  placed  his  happi- 
ness and  the  security  of  which  is  essential  to  that  happiness — 
under  the  unlimited  dominion  of  others,  whether  it  is  not  wiser  that 
this  power  should  be  exercised  by  one  man  rather  than  by  many.  There 
are  limitations  on  such  power  which  grow  out  of  the  essential  nature 
of  all  free  governments,  implied  reservations  of  individual  rights,  with- 
out which  the  social  compact  could  not  exist,  and  which  are  respected 
by  all  governments  entitled  to  the  name.  No  Court,  for  instance,  would 
hesitate  to  declare  void  a  statute  which  enacted  that  A  and  B,  who 
were  husband  and  wife  to  each  other,  should  be  so  no  longer,  but  that 
A  should  thereafter  be  the  husbcmd  of  C,  and  B,  the  wife  of  D;  or 
which  should  enact  that  the  homestead  now  owned  by  A  should  no 
longer  be  his,  but  should  henceforth  be  the  property  of  B.  To  lay, 
with  one  hand,  the  power  of  the  Government  on  the  property  of  the 
citizen,  and  with  the  other  to  bestow  it  upon  favored  Individuals,  to 
aid  private  enterprises  and  build  up  private  fortunes,  is  none  the  less 
a  robbery,  because  it  is  done  under  the  forms  of  law  and  called  taxa- 
tion. This  is  not  legislation.  It  is  a  decree  under  legislative  forms.'\ 
Justice  Bradley,  in  Davidson  vs.  New  Orleans  (96  U.  S.,  102),  says: 
"I  think,  therefore,  we  are  entitled  under  the  14th  .amendment, 
not  only  to  see  that  there  is  some  process  of  law,  but  *due  process  of 
law'  provided  by  the  state  law,  when  a  citizen  is  deprived  of  his  prop- 
erty; and  that,  in  judging  what  is  'due  process  of  law'  respect  must 
he  had  to  the  cause  and  object  of  the  taking,  whether  under  the  taxing 
IMwer,  the  power  of  eminent  domain,  or  the  power  of  assessment  for 
local  improvement,  or  none  of  these;  and,  if  found  to  be  suitable  or 
admissible  in  the  special  case,  it  will  be  adjudged  to  be  'due  process  of 
law';  but,  if  found  to  be  arbitrary,  oppressive  and  unjust,  it  may  be 
declared  to  be  not  'due  process  of  law'." 

It  should  require  no  argument  to  support  the  proposition  that 
states,  in  the  creation  of  constitutions,  are  as  much  amenable  to  the 
14th  amendment  as  are  legislatures  when  seeking  to  enact  statutes; 
that  both  constituional  and  satutory  law  are  limited  and  subject  to 
the  14th  amendment. 
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In  Fallbrook  Irrigation  District  vs,  Bradley  (164  U.  S.,  112),  the 
Supreme  Court  of  the  United  States  says: 

"The  question  whether  private  property  has  been  taken  for  other 
than  a  public  use  is  a  Federal  question;  notwithstanding  Ihe  absence 
of  any  provision  in  the  Federal  OonHtltutlon  which  acts  ujKJn  the 
states,  against  the  taking  of  private  property  for  any  but  a  public  use, 
when  the  taking  for  any  other  is  alleged  to  be  deprivation  of  property 
without  due  process  of  law." 

In  the  case  of  in  re  Ziebold  (23  Fed,,  79),  the  following  language 
is-  used  by  the  Court : 

"The  Brst  matter  of  inquiry  is  the  meaning  of  the  term  *due  pro- 
cess of  law'.  If  it  has  no  broader  meaning  than  process  prescribed  by 
the  legislature,  it  is  the  end  of  the  case.  But  suci*  a  construction  would 
render  the  constitutional  guaranty  mere  nonsense,  for  it  would  then 
mean  *no  state  shall  deprive  a  person  of  life,  llbet-ty  or  property  unless 
the  state  shall  choose  to  do  so*.  It  has  repeatedly  been  held  and  uni- 
formly been  adjudicated  that  the  terms  *due  process  of  law*  and  'law 
of  the  land'  have  a  broad  and  comprehensive  nieaning,  and  originated 
in  that  great  bill  of  rlj:hts;  Mau:na  Charta.  and  operate  as  a  restriction 
on  each  branch  of  civil  government.  The  words,  *dne  process  of  law', 
theii,  must  be  directed  at  sonvething  deeper  than  the  mere  rules  and 
forms  by  which  courts  administer  the  law.  They  evidently  were  in- 
tended to  guarantee  and  protect  some  real  and  substantial  right  to 
life,  liberty  and  property  as  the  ultimate  result,  and  probably  to  pro- 
hibit any  arbitrary  and  oppressive  proceedings  by  which  the  individual 
is  deprived  of  either.  There  are  certain  things  that  ai-e  manifestly 
obnoxious  to  tbis  provision.  Fdr  instance,  the  property  of  one  person 
cannot  be  taken  from  him  for  private  use  and  given  to  another,  even 
though  he. is  compensated  for  it,  and  is  given  every  opportunity  to  be 
heard  through  all  the  forms  and  solemnity  of  judicial  proceedings." 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations,  at  page 
437,    says: 

"But  there  is  no  rule  or  principle  known  to  our  system  under 
which  private  property  can  be  taken  from  one  person  and  transferred 
to  another  for  the  private  use  and  benefit  of  such  person,  whether  by 
general  law  or  special  enactment.  The  purpose  must  be  public,  and  must 
have  reference  to  the  needs  6r  convenience  of  the  public,  and  no  reason 
of  general  public  policy  will  be  sufficient  to  validate  other  transfers 
when    they   concern   existing,   vested    rights." 

In  1894  the  State  of  New  York  passed  the  following  amendment 
to   its  constitution: 

"General  laws  may  be  passed  permitting  the  owners  or  occupants 
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of  agricultiiral  lands  to  construct  and  maintain  for  the  drainage  thereof, 
necessary  drains,  ditches,  and  dykes  upon  the  lands  of  others,  under 
proper  restrictions,  and  with  just  compensation;  but  no  special  laws 
shall   be  enacted  for  siich  purposes." 

Under  this  constitutional  provision,  an  action  was  brought  in  the 
state  court  to  condemn  a  right-of-way  for  a  drain,  and  the  Supreme 
Court  of  New  York,  in  the  case  reported  in  163  New  York,  at  p£MSe  133, 
held  the  constitutional  provision  violative  of  the  14th  Amendment  to 
the  constftution  of  the  United  States,  for  the  reason  that  it  was  an  at- 
tempt to  take  the  private  property  of  one  individual  and  confer  it  upon 
another,  and,  therefore,  a  denial  of  ''due  process  of  law."  The  court 
says: 

"It  i^  an  6,ncient  principle  which  entered  into  our  social  compact, 
that  the  use  for  which  private  property  may  be  taken  must  be  a  public 
one,  whether  the  taking  be  by  the  right. of  eminent  domain  or  by  that 
of  faxation.The  sovereign  power  is  incapable  of  conferring  any  right 
to  interfere  with  private  prop'^rty,  except  it  be  made  for  public  ob- 
jects. To  take  land  for  another  object  than  a  public  use;  to  take  it 
from  one  citizen  and  transfer  it  to  another,  even  for  a  full  compensa- 
tion, would  be  to  violate  the  contract  by  which  the  land  was  originally 
granted   by  the  Government." 

"The  14th  amendment  to  the  P>dcral  constitution,  in  prohibiting 
a  state  from  depriving  slny  person  of  life,  liberty  or  property  without 
due  process  of  law,  protects  the  citizen  against  the  talking  of  his  prop- 
erty for  any  other  than  a  public  use,  whether  under  the  guise  of  taxa- 
tion, or  by  the  assumption  of  the  right  of  eminent  domain.  It  is  a 
security  against   the   arl)itrary   Fpoliation   of   property." 

In  People  vs.  t<mitJi  (21  New  York,  rage  ^98),  judge  Denio  says: 

"It  would  not  be  due  process  of  law  to  appropriate  the  property 
of  one  citizen  for  the  use  of  anoiher,  or  to  confiscate  the  property  of 
one  person  or  class  of  persons,  or  a  particular  descTiption  of  property. 
upon  some  view  of  public  policy,  where  it  could  not  be  said  to  be  taken 
for  a  public  use." 

The  cases  in  which  the  principle  that  private  property  cannot  be 
taken  under  the  right  of  eminent  domain  for  uses  other  than  public 
are  too  numerous  to  admit  of  citations.  If  an  attempt  were  made  in 
this  paper  to  cite,  quote  from,  and  discuss  them,  it  would  be  entirely 
too  long  for  the  purposes  for  which  it  is  written.  Courts,  almost  with- 
out number,  have  declared  that  private  property  cannot  be  taken  for 
private  use.  The  highest  courts  of  Iowa,  of  Oregon,  of  Indiana,  of 
Missouri,  of  Illinois,  of  Tennessee,  of  Ne^  York,  of  Nebraska,  of  Ala- 
bama, of  Wisconsin,  of  West  Virginia,  and  of  Kansas,  have  declared 
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void  Btatutes  authorizing  the  creation  of  private  roads  and  the  con- 
demnation of  rights-of-way  for  the  same,  upon  the  ground  that  statutes 
of  this  character  attempt  to  authorize  the  taking  of  private  property 
of  one  person,  against  his  will,  and  the  conferring  of  it  upon  another 
for  his  exclusive  use  and  enjoyment;  and  the  Ck)urts  construe  such 
statutes  as  containing  in  their  provisions  a  denial  of  due  process  of 
law. 

The.  only  Court  in  the  United  States,  as  far  as  I  am  able  to  dis- 
cover, that  has  ever  sustained  such  a  statute  against  the  objection  of 
its  being  void  as  a  denial  of  "due  process  of  law",  is  the  Supreme 
Court  of  tlie  State  of  California.  The  decision  has  been  repeatedly 
criticised  by  Courts  and  text-writers. 

The  Supreme  Court  of  California  held  such  an  act  valid  by  legis- 
lating into  the  act  provisions  which  clearly  turned  a  private  road  into 
a  public  highway.  Mr.  Lewis,  on  Eminent  Domain;  Elliott,  on  Roads 
and  Streets;  and  Cooley,  on  Constitutional  Limitations;  all  regard  the 
rule  that  private  property  cannot  he  taken  for  private  use  as  ab- 
solutely settled.  ^ 

A  number  of  the  states  have  a  constitutional  provision  similar  to 
the  one  of  our  own  state,  now  in  question;  and,  in  a  discussion  of  them, 
in  a  note  to  the  88th  American  State  Reports,  at  page  931,  it  Is  re- 
marked: 

"Where  such  provisions  exist  with  reference  to  the  particular  uses 
covered  by  them,  the  courts  have  no  right  to  question  the  validity  of 
legislative  action  taken  thereunder,  on  the  ground  that  the  use  is 
not  public.  As  to  these  uses,  the  necessity  that  they  may  be  of  a  public 
nature  is  removed  by  the  constitutional  provisions." 

Cases  from  the  highest  courts  of  Alabama,  California,  Colorado, 
Missouri,  Montana,  and  South  Carolina  are  cited  in  support  of  the  text. 
The  reading  of  the  cases  disclose  the  fact  that  they  wholly  fail  to  sup- 
port the  writer's  statement.  Some  of  the  cases  do  permit  the  con- 
demnation of  private  property  for  apparently  private  use,  but  in  none 
of  them  is  the  question  at  issue  here  either  discussed  or  suggested. 

Our  own  court,  in  39  Wash.,  at  page  31,  has  sustained  the  con- 
demnation of  a  private  ditch-way.  The  point  that  such  a  taking  is 
violative  of  the  14th  amendment  seems  never  to  have  been  raised.  At 
least  there  is  nothing  in  the  opinion  from  which  we  can  so  infer. 

Judge  Brannon,  in  his  treatise  upon  the  Fourteenth  amendment, 
at  page  307,  considering  the  Tuthill  case,  decided  by  the  New  York 
Supreme  Court  supra,  uses  the  following  language: 

"I  do  not  clearly  see  that  a  state  cannot,  by  its  constitution,  take 
private  property  for  private  use,  with  compensation,  unless  we  are 
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able  to  assert  that  general  doctrine,  which  is  asserted  by  some,  that 
there  be  some  acts,  such  as  taking  one  man's  property  for  another's 
use,  that  a  state  cannot  authorize,  even  though  unrestrained  by  consti- 
tutional prohibition.  Judge  Story  so  asserted.  Others  haye  made  this 
broad  declaration;  but  where  the  constitution  does  not  say  nay,  the 
state  is  omnipotent.  Where  will  you  find  its  limit  of  lawful  rein? 
Only  in  some  yague  doctrine  that  it  Is  yiolatiye  of  the  abstract,  funda- 
mental principle  of  republican  goyernment." 

The  honorable  author  seems  to  haye  used  these  expressions  in 
total  forgetfulness  of  the  subject  upon  which  he  has  treated.  Does  he 
mean  to  imply  that  state  constitutions  are  to  be  aboye  the  14th  amend- 
ment? Does  the  14th  amendment  limit  the  power  of  state  legislatures, 
and  yet  leaye  the  state  free  to  do  as  it  sees  fit,  by  constitutional  pro- 
yision?  Th  propounding  of  the  questions  carries  with  it  its  own  an- 
swer. 

Judge  Brannon,  howeyer,  has,  on  other  pages  of  his  treatise,  di- 
rectly refuted  his  statements  aboye  quoted.  At  page  160,  the  author. 
In  discussing  the  principle  that  property  can  be  taken  from  an  indi- 
yidual  for  public  purposes  only,  quotes  with  approyal  from  Justice 
Miller  in  Loan  Association  vs.  Topeka  (20th  Wallace,  656),  heretofore 
cited,  the  following  language: 

"There  is  no  such  thing  in  the  theory  of  our  Goyemments,  state 
or  national,  as  unlimited  power.  The  executiye,  the  legislatiye  and 
the  Judicial  departments  are  all  of  limited  and  defined  powers.  There 
are  limitations  of  such  powers  which  arise  out  of  the  essential  nature 
of  all  free  goyemments,  implied  reseryations  of  indiyidual  rights,  with- 
out which  the  social  compact  could  not  exist,  and  which  are  respected 
by  all  goyemments  entitled  to  the  name.  Among  these  is  the  limita- 
tion of  the  right  of  taxation,  that  it  can  only  be  used  in  aid  of  a  public 
object  within  the  purpose  for  which  goyemments  are  established.  It 
cannot  be  used  in  aid  of  a  priyate  enterprise. 

And  again  the  author  at  page  163  says: 

"Priyate  property  is  sacred.  It  cannot  be  taken  from  one  man  for 
the  mere  private  use  of  another,  even  with  full  compensation.  The 
purpose  of  its  condemnation  must  be  public,  either  for  the  use  of  the 
state,  or  for  the  use  of  some  corporation  chartered  by  the  state  for  the 
performance  of  functions  deemed  public,  for  transportation  or  other 
public  benefit  Ck)ndemnation  for  such  public  purposes  must  be  with 
compensation.  If  the  condemnation  is  for  any  other  than  such  public 
purpose,  and  is  merely  for  the  priyate  use  or  conyenience  of  another 
man,  it  is  a  gross  yiolation  of  the  Fourteenth  amendment,  as  also  of 
the  state  constitutions." 

And  again  at  page  469: 
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"In  andth^r  cotita'ectlon,  to  which  I  reffer,  I  have  stated  fully  that 
the  power  of  eminent  domain  can  be  exercised  for  public  purposes 
only,  arid  that  it  is'a  inisapplica;tIori  of  that  power,  and  unconstitu- 
tional, to  condefmn  one  man's  property  for  the  merely  private  use  of 
another.  This  ig"  fully  shown  in  an  opinion  'by  Justice  Harlan  in 
Chicago,  Burlington  d:  Quincy  R.  R.  Co.  va:  Chicago,  (166  U.  S.  235.)." 

In  the  light  of  the  authorities,  fede^l  and  frtate,  of  text-writers 
and  commentators,  upon  the 'subject,  I  have  been  led  to  believe  that  our 
constltiitionial  provision  in  question  is  void  as  being  violative  of  ihp. 
Fotirteenth  amendment.  If  "use  by  the  public"  and  "public  use"  are 
synonymous  terms,  as  asserted  by  our  Supreme  Court  in  33  Wash*,  49«), 
I  have  no  doubt  that  our  constitutional  provision  would  he  held  to  l*e 
violative  of  thp  fourteenth'  amendment;  but,  since  Writing  the  foregoing, 
I  have  met  with  a  decision  of  the  United  States  Supreme  Court  in  the 
case  of  Clark  vs.  Xash,  in  the  2r)th  Supreme  Court  Reporter,  atpa.^p 
676,  wherein  a  statute  of  the  State  of  Utah,  authorizing  an  individual 
'land-owner  to  condemn  a  right-of-way  across  the  land  of  his  neighbor, 
for  th'*  purposo  of  conveying  water  for  irrigation,  is  held  to  be  a  valid 
e.verrise  of  the  power  of  eminent"  domain,  and  the  use  to  which  the 
water  is  to  be  appli^tl  is  held  to  'be  a  public  use;  Mr.  Justice  Harlan 
and   Mr.  Justice   Brewer  dissenting.  ' 

1  trust  that  what  I  have  to  say  in  regard  to  this  decisi6n  will  be 
talvcn  in  the  spirit  in  which  it  is  offered.  I  feel  that  I  am  placed  in  a 
peculiar  position  Ih-  reason  of  the  fact  that  1  had  written  this  par^^r 
in  good  faith  pVior  to  the  publication  of  the  decision  of  the  United 
States  Supreme"  Coiirt,  just  referred  to,  and  that  such  fact  entitles  me 
to  make  some  comment  upon  the  decision  of  the  United  States  Supreme 
Court. 

The  Court,  at  pa-ze  678  of  the  opinion,  has  this  to  say: 

"In  some  statps.  probably  m  most  of  them,  the  proposition  con- 
tended for  l)y  the  plaintiffs  in  erfor  would  be  sound.  But  whether  a 
statute  of  a  state  permitting  condemnation  by  an  individual  for  the 
purpose  of  obtaining  water  for  his  land,  or  for  mining,  shonld  be  hpKi 
to  be  h  condemnation  for  a  public  use,  and.  therefore,  a  valid  enact- 
ment, may  depend  upon  a  number  of  considerations  relating  to  the 
situation  of  the  state  and  Its  possibilities  for  land  cultivation,  or  the 
successful  pros(3cution  of  its  mining  or  other  industries.  Where  the 
use  is  asserted  to  be  public,  and  the  right  of  the  individual  to  condemn 
land  for  the  purpose  of  exercising  such  Use  Is  founded  upon  or  is  the 
result  of  some  peculiar  condition  of  the  soil  or  climate,  oi*  other  pe- 
culiarity of  the  state,  where  the  right  of  condemnation  Is  asserted  imder 
a  state  statute,  we  are  always,  where  it  can  fairly  be  done,  strongly 
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inclined  to  hold  with  the  state  courts,  when  they  uphold  a  State  statute 
providing  for  such  condemnation.  The  validity  of  such  statutes  may 
sometimes  depend  tipon  many  different  facts,  the  existence  of  which 
would  make  a  public  use,  even  by  an  Individual,  where,  in  the  absence 
of  such  facts,  the  lise  would  clearly  be  private.  Those  facts  must  be 
general,  notorious  and  acknowledged  in  the  state,  and  the  state  courts 
may  be  assutned  to  be  ex:ceptionany  familiat  with  them.  They  are  not 
the'  subject  of  Judicial  Investigation  as  to  their  existence,  but  tne  local 
courts  know  and  appreciate  them.  They  understand  the  situation  which 
led  to  the  demand  for  the  enactment  of  the  statute,  and  they  also  ap- 
preciate this  results  upon  the  growth  and  prosperity  of  the  state,  which, 
in  all  probability,  would  flow  from  a  denial  of  its  validity.  These  are 
matters  which  might  properly  be  held  to  have  a  material  bearing  upon 
the  question,  whether  the  individual  use  proposed  might  not  in  fact  be 
a  public  one." 

And  again  the  Court  says: 

"This  Court  has  stated  that  what  is  a  public  use  may  frequently 
and  largely  depend  upon  the  facts  surrounding  the  subject,  and  we 
have  said  thrat  the  people  of  a  state,  as  also  its  courts,  must,  in  the 
nature  of  things,  be  more  fafriiliar  with  such  facts,  and  with  the  neces- 
sity and  occasion  for  the  irrigation  of  the  lands,  than  can  any  one  Ve 
who  is  a  stranger  to  the  soil  of  the'  state,  and  that  such  knowledge  and 
familiarity  must  have  their  due  weight  with  the  State  Courts."  (Citing 
the  Fallbrook  irrigation  District  case.) 

The  Court  then  says,  in  relation  to  the  Fallbrook  Irrigation  case, 
that  the  case  did  not  dirertly  involve  the  right  of  a  single  individual 
to  condemn  land  under  a  statute  providing  for  that  condemnation." 

And  further  the  Court  skys: 

"We  are,  however,  as  wfe  have  said,  disposed  to  agree  with  the  ITtah 
Court  with  regard  to  the  validity  of  the  State  statute  which  provides, 
under  the  circumstances  stated  in  the  act,  for  the  condemnation  of  the 
land  of  one  individual  foi*  the  purpose  of  allowing  another  individual 
to  obtain  water  from  a  stream  in  which  he  has  an  interest,  to  irrigate 
his  land,  which  otherwise  would  remain  absolutely  valueless." 

I  respectfully  submit  that  all  of  this  is  a  remarkable  argument,  and 
does  not  in  any  Way  support  the  Court's  conclusion  that  the  use  by  one 
individual  is  in  any  sense  a  public  use.  It  might  well  be  said  of  the 
conclusion  that  it' Is  based  upon  the  old  adage  that  "Necessity  knows  no 
law."  If  the  Cotirt  had  been  disposed  to  base  its  decision  upon  either 
authority  or  reason,  one  would  be  better  able  to  determine  the  length 
to  which  the  decision  goes;  but  the  opening  statement  of  the  Court, 
above  quoted,  to  the  effect  that  in  some  of  the  states,  probably  in  most 
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of  them,  the  proposition  contended  for  by  the  plaintiffs  in  error  would 
be  sound — ^that  is,  to  say,  the  proposition  of  taking  one  man's  propertj 
for  the  use  of  a  single  individual  is  not  the  taking  for  a  public  use- 
renders  it  utterly  impossible  for  any  one  to  determine  how  much  or 
how  little  of  our  constitutional  provision  is  valid.  If  the  local  condi- 
tions are  to  be  the  determining  test,  we  might  well  say  that  our  couflti- 
tutional  provision  allowing  condemnation  for  rights-of-way  for  irrigat- 
ing ditches  is  invalid  west  of  the  Ca8ca4e  Mountains  and  valid  east  of 
them. 

We  all  know  that  the  conditions  in  the  two  sections  of  the  state 
are  totally  dissimilar.  The  logical  result  of  the  Ck>urt's  decision  is  to 
make  that  "due  process  of  law"  in  one  state,  which  is  not  "due  process 
of  law"  in  another  state.  A  certain  elasticity  is  given  to  the  14th 
amendment  when  applied  to  certain  states,  and  withdrawn  from  it 
when  applied  to  other  states. 

The  Court  again  says: 

"But  we  do  not  desire  to  be  understood  by  this  decision  as  ap- 
proving of  the  broad  proposition  that  private  property  may  be  taken 
in  all  cases  where  the  taking  may  promote  the  public  interest  and  tend 
to  develop  the  natural  resources  of  the  state.  We  simply  say  that  in 
this  particular  case,  and  upon  the  facts  stated  in  the  findings  of  the 
Court,  and  having  reference  to  the  conditions  already  stated,  we  are 
of  opinion  that  the  use  is  a  public  one,  although  the  taking  of  the 
right-of-way  is  for  the  purpose  simply  of  thereby  obtaining  the  water 
for  an  individual." 

The  logical  legal  consequence  of  this  language  is  that  what  is  a 
public  use  shall  in  the  future  depend  upon  the  individual  opinions  of 
the  Judges  called  upon  to  decide  the  question,  without  any  rule  or 
criterion  to  aid  them  in  its  determination. 

As  was  said  by  the  New  York  Court  in  Bloodgood  vs.  Mohawk 
Railway  Company  (18  Wend.,  9): 

"When  we  depart  from  the  natural  import  of  the  term,  "public 
use",  and  substitute  for  the  simple  idea  of  public  possession  and  occn- 
pation  that  of  public  utility,  public  interest,  conmion  benefit,  general 
advantage  or  convenience,  or  that  still  more  indefinite  term,  public  im- 
provement, is  there  any  limitation  which  can  be  set  to  the  exercise  of 
legislative  will  in  the  appropriation  of  private  property.  The  moment 
the  mode  of  its  use  is  disregarded,  and  we  permit  ourselves  to  be  gov- 
erned by  speculations  upon  the  benefits  that  may  result  to  localities 
from  the  use  which  a  man,  or  set  of  men,  propose  to  make  of  the  prop- 
erty of  another,  that  moment  we  are  afioat,  without  any  certain  prin- 
ciple to  guide  us." 

And  again: 
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"Can  the  constitutional  expression  'public  use'  be  made  synonymous 
with  'public  improyement'  or  'general  convenience,  and  advantage', 
without  involving  consequences  inconsistent  with  the  reasonable  se- 
curity of  private  property,  much  more,  with  the  security  which  the 
constitution  guarantees.  If  the  incidental  benefit  resulting  to  the  pub* 
lie  from  the  mode  in  which  individuals,  in  the  pursuit  of  their  own 
interests,  use  their  property,  will  constitute  a  public  use  of  it  within 
the  intention  of  the  Constitution,  it  will  be  found  very  difficult  to  set 
limits  to  the  power  of  appropriating  private  property." 

Mr.  Lewis,  in  his  work  on  Eminent  Domain,  at  Section  165,  says: 
**PuhUc  use  means  the  same  as  use  by  the  public.** 

And  this,  it  seems  to  us,  is  the  construction  the  words  should  re^ 
ceive  in  the  constitutional  provision  in  question.  The  reasons  which 
incline  us  to  this  view  are: 

(1)  That  it  accords  with  the  primary  and  more  commonly  under' 
stood  meaning  of  the  words. 

(2)  It  agrees  with  the  general  practice  in  regard  to  taking  pri- 
vate property  for  public  use  in  vogue  when  the  phrase  was  first  brought 
to  use  in  the  earlier  constitutions. 

(3).  It  is  the  only  view  which  gives  the  words  any  force  as  a 
limitation,  or  renders  them  capable  of  any  definite  and  practical  appli- 
cation. 

If  the  constitution  means  that  private  property  can  be  taken  only 
for  use  by  the  public,  it  affords  a  definite  guide  to  both  the  legislatures 
and  the  Courts. 

Mr.  Cooley,  in  his  work  on  Constitutional  Limitations,  at  page  652, 
says: 

"Nor  could  it  be  of  importance  that  the  public  would  receive  in- 
cidental benefits,  such  as  usually  spring  from  the  improvement  of  lands 
or  the  establishment  of  private  enterprises. 

"The  public  use  implies  a  possession,  occupation  and  enjoyment  of 
the  land  by  the  public  at  large,  or  by  public  agencies.  Due  protection 
of  the  rights  of  property  will  preclude  the  Qovemment  from  seizing  it 
in  the  hands  of  the  owner  and  turning  it  over  to  another  on  vague 
grounds  of  public  benefit,  to  spring  from  the  more  profitable  use  to 
which  the  latter  may  devote  it." 

All  of  these  authorities  are  quoted  with  approval  by  our  own  Court 
in  the  case  of  Healy  Lumber  Company  vs,  Morris,  heretofore  cited. 
The  Supreme  Court  of  our  State,  having  lain  down  the  rule  that  "pub- 
lic use"  and  "use  by  the  public'  are  synonymous,  and  that  the  Court 
in  determining  whether  or  not  a  certain  use  is  public,  is  not  to  take 
into  account  anything  of  public  policy  or  of  public  advantage.    Another 
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interesting  question  arises  as  to  wliether  the  decision  of  the  United 
States  Supreme  Court  in  /the  Utah  case  would  be  fohowed  by  thai  court 
in  a  case  arising  in  the  State  of  Washington. 

A  careful  consideration  of  the  cases  from  the  United  States  Supreme 
Court  leads  me  to  believe  that  the  rule  laid  down  in  that  case  will  not 
be  extensively  sustained,  and  I  am  still  inclined  to  believe  that  those 
parts  of  our  constitutional  provision  providing  for  the  condemnation  of 
private  ways  of  necessity,  and  for  drains,  are  violative  of  the  14tli 
amendment. 


The  Development  of  the  Law  of  Labor  and  Labor  Organizations 

Harvey  L.  Johnson. 


(The  secretary  has  used  his  utmost  endeavor  to  obtain  Mr.  Johnson's  paper 
for  publication.  Shortly  after  the  session  Mr.  Johnson  withdrew  his  paper 
from  this  office  for  the  purpose,  I  am  informed,  of  loaning  it  to  parties  who 
had  made  request  for  the  same.  He  has  been  unable  to  get  it  again,  aud  as 
regrettable  as  it  is  to  close  tha  book,  without  it,  the  printers  have  held  tbeir 
forms  open  weeks  for  this  copy  and  now  refuse  to  attach  any  longer  faith  to 
my  broken  promises  to  secure  such  ps^per.-^— Secretary,) 
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1S94 John  Arthur President's  Address — "Lawyers   in  Their 

Relations  With  the  State." 

R.  A.  Ballinger "Our  Community  Property  Laws." 

"    Frank  H.  Graves..., ^...  "Non-Partisan  Selection  of  the  Judiciary.  ' 

"     Thomas  Carroll "Policy  of  Redemption  Laws." 

"     John  W.  Pratt "Government  of  Cities." 

"    Charles  S.  Fogg "Evils  of  the  Promiscuous   Appointment 

of  Receivers." 

'      James  B.  Reavis *'Our  Exemption  Laws." 

"     Frank  T.  Post "The  Material  Man's  Lien." 

"    Orange  Jacobs "Reminiscences  of  the  Bench  and  Bar  of 

Washington." 

i;S95 George  M.  Forster President's  Address. 

*'     ...1...  George  Turner "Practice  and  Procedure  in  the  State  of 

Washington." 

"     Charles  O.  Bates "Juries  and  Jury  Trials." 

"    David  E.Baily "Stare  Decisis." 

"    C.  H^  Hanford "Jurisdiction  of   American  Courts,    State 

and  Federal." 

"    John  J.  McGilvra... "The    Pioneer    Judges    and    Lawyers  of 

Washington." 

1896 Charles  S.  Fogg President's  Address — "The  Law  and  Law- 
yer in  History." 

"    T.  N.  Allen "Judicial  Legislation." 

"    N.  T.  Caton "Pioneer  Judges  and  Lawyers." 

••    Emmett  N.  Parker "Probate  Law  and  Practice  in  Washing- 
ton." 

"    George  Ponworth "Corporations." 

•'    R.  S.  Holt "Contributory  Negligence." 

"   James  Z.  Moore "Landlord  and  Tenant." 
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1896 Alfred  Battle "Record  Notice  aod  Curative  Acts." 

"   W.  T.  Dovcll "Bench  and  Bar." 

1897 Harold  Preston President's  Address. 

"    E.  B.  Learning "Philosophy  of  the  Law." 

"   W.  H.  Pritchard "The  Policy  and  Practical  Effect  of  Usury 

Laws." 

"   Ben  Sheeks „ "Some  Judicial  Opinions — A  Study." 

1897 Austin  Mires "Irrigation  and  Water  Rights  in  the  State 

of  Washington." 

"   John  P.  Hoyt ."Reminiscences  of  the  Bench  and  Bar  of 

Washington." 

1898 George  Turner President's  Address. 

"   W.  C.  Sharpstein ^."Annexation    of    Foreign    Territory;   Its 

Constitutionality  and  Expediency." 
"   F.  H.  Brownell "Mining  Laws  in  Washington." 

**   James  Wickersham "The  Constitution  of  China— A  Study  in 

Primitive  Law." 

"   Henry  M.  Hoyt "The  Legal    Effects    of    Mortgages  and 

Pledges  of  Rents  and  Profits  of  Real 
Estate." 

"   Frederick  Bausman "Public  Policy  as  an  Element  of  Judicial 

Construction." 

1899 Theodore  L.  Stiles President's    Address-  "Legislative   En- 
croachments Upon  Private  Right." 

James  G.  McClinton "Reform  in  Criminal  Procedure." 

Byron  Millett "Fourteenth   Amendment   to  the   United 

States  Constitution." 

George  H.  Walker "What  Shall  Be  Done  About  the  Trusts?" 

E.  F.  Blaine "Decennial  of  our  State  Constitution." 

Samuel  R.  Stern "The  Law  and  the  Laborer." 

1900 George  Don  worth President's    Address— "The    Passing    of 

Precedent." 

"    Will  H.  Thompson "The  Status  of  Our  Newly-Acquired  Ter- 
ritory." 

"    Herbert  S.  Griggs "Admiralty  Practice." 

Charles  E,  Shepard "Limitations  on  Municipal  Indebtedness.' 
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1900 C.  W.  Hodgdon •'Government  Ownership  of  Railroads." 

"   ... J.  B.  Davidson "Needed  Reforms  in  the  Laws  of  Marriage 

and  Divorce." 

"    Thomas  B.  Hardin "How  Should  United  States  Senators  Be 

Elected?" 

1901 Samuel  R.  Stem President's  Address. 

"   A.  G.  Kellam "The  Trust  Fund  Theory  of  Corporation 

Assets." 

"    T.  O.  Abbott "Advantages  of   the  Torrens  System    of 

Conveyancing." 

"    E.G.  Kreider "Law  Reporting." 

"  Joseph  Shippen "The  Insular  Questions'- and  their  Solu- 
tion by  the  Supreme  Court  of  the 
United  States." 

1902 Austin  Mires President's  Address. 

•*  Edward Whitson "The  Course  of  Legislation  in  Washing- 
ton." 

"    Will  G.  Graves "Stability  of  Legal  Principles— A  Thing  of 

the  Past." 

"  Arthur  Remington "Railway 'and  Transportation]  Commis- 
sions." 

.   "   C.  H.  Hanford "Conflicting    Decisions    of    Federal    and 

State  Courts." 

"    Orange  Jacobs "Reminiscences  of  Bench  and  Bar." 

"    Edward  Pruyn Poem — "A  Day  in  Court." 

1903. R.  G.  Hudson. President's  Address — "Trusts." 

"    F.  D.  Nash    "Street  Assessments." 

"    N.  T.  Caton "Some    Pioneer.- Judges    and  ^Lawyers   I 

Have  Known." 

"    L.  Frank  Brown "The  Use  and  Abuse  of  theXabor  Union," 

"    ^Thomas  Burke "The   Life    and  Character    of    John    B. 

Allen." 

"    John  T.  Condon "A  Theory  of  Legal  Obligation." 

"    James  B.  Reavis "Taxation  of  Franchises." 


1904 W.  G.  Peters President's  Address. 

"    Carrol  B.Graves "The*  Desirability  of  Harmonizing  State 

?ind  Federal  Statutes  on  Irrigation." 
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"   £.  C.  Macdonaid "Relief  of  Our  State  and  Federal  Courts." 

"  Alfred  Battle For  Affirmative  of .  "Should  the  State  Per- 
mit Corporations  to  Own  and  Vote 
Stock  m  Other  Corporations?" 

"   Theo.  L.  Stiles For  Negative  of .  "Should  the  Stote  Permit 

Corporations  to  Own  and  Vote  Stock 
in  Other  Corporations?" 

1905 Edward  Whitson President's  Address. 

"   S.  M.  Bruce "The  Jury  System." 

"   Harvey  L.  Johnson "The  Development  of  the  Law  of  Labor 

and  Labor  Organizations." 

"   Geo.  Ladd  Munn "The  Community  Property  Law  and  Non- 

Residents." 

"    C.  C.  Gose "Is  the  Provision  of  Our  State  Constitution 

Relative  to  Private  Ways  of  Necessity 
in  Conflict  With  the  Fourteenth 
Amendment." 
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Lea,  John Taeoma 

Levy,  Aubrey   Seattle 

Lewis,  James  Hamilton Chicago,  111. 

Lock,  D.  W Everett 

Loomis,  Henry  B Seattle 


e 


Lindsley,  J.  B Spokane 
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The  eighteenth  annual  convention  of  the  Association  was 
called  to  order  by  the  President,  at  the  city  of  Everett,  in  the 
forenoon  of  July  12,  1906,  as  follows: 

The  President — The  convention  will  oome  to  order.  The 
first  thing  on  the  program  is  the  report  of  the  Secretary. 

REPORT  OF  SECRETARY. 

Olymipa,  Washington,  July  1»  1906. 
To  the  President  and  Members  of  the  Washington  State  Bar  Association: 
I  have  the  honor  to  report  as  follows: 

Number  of  members  as  per  last  report 256 

Number  joined  since ., 15 

271 

Number  dropped  for  non-payment  of  dues 16 

Number  died 4 

Removed  from  state  4 

24 

Total   membership    247 

Cash  receipts  from  admission  fees $  60.00 

Cash  received  from  dues 404.00 

Paid  to  Treasurer   $464.00 

C.  Will  Shaffeu,  Secretary. 

The  President — Gentlemen,  you  have  heard  the  report  of 
the  Secretary.  Are  there  any  remarks  upon  it  ?  There  being 
no  objection,  it  will  stand  a-pproved  as  read.  Next  ou  the  pro^ 
g:ram  is  the  report  of  the  Treasurer. 

The  Secretary — The  Treasurer  regrets  his  inability  to  be 
here  to  submit  his  report  himself.    He  thinks,  however,  he  will 


•  • ' 
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prohMj  b^li^re  before  the  close  of  the  session.     His  report  is 
as  foll^wB;;** 

REPORT  OF  TREASURER. 

Olympia,  Washington,  July  1, 1906. 
.    \'*To  the  Washington  State  Bar  Association: 

Gentlemen — I  have  the  honor  to  present  this,  my  annual  report  as 
Treasurer  of  this  Association  for  the  fiscal  year  ending  July  1,  1906: 
1906. 

July  1,  To  balance  as  per  last  report |  17.85 

April  20,  To  received  from  Secretary • 29.00 

July  1,  To  received  from  Secretary 435.00 

I481.S5 

1906 
March  10,  By  paid  warrant  No.  82 404.75 

July  1,  To  balance,  cash  on  hand 77.10 

Respectfully  submitted, 

N.  S.  PoRTEB,  Treasurer. 

The  President — Gentlemen,  you  have  heard  the  report  of 
the  Treasurer.  Are  there  any  remarks  ?  If  not,  the  report  of 
the  Treasurer  will  stand  approved  as  read.  Xext  on  the  pro- 
gram is  the  address  of  the  President 

Upon  motion  of  Judge  Whitaon  the  Association  adjoameJ 
until  three  o'clock  to  accommodate  those  who  would  arrive  on 
delayed  trains. 

The  President — The  convention  will  then  stand  adjourned 
until  three  o'clock  this  afternoon  at  this  place.  I  would  like 
all  visiting  members  to  give  their  names  to  the  Secretary  in 
order  that  we  may  issue  them  cards  to  our  little  local  club  hers. 
At  that  club  tonight  the  visiting  brothers  will  be  accorded  a  r^ 
oeption  at  the  hands  of  the  local  members.  We  will  stand 
adjourned  until  three  o'clodc. 
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July  12,  1906. 
The  President — The  meeting  will  please  come  to  order. 
Mb.  Gordon — I  have  a  resolution  which  I  desire  to  have  read 
and  referred  to  the  Legislative  Committee. 
The  Secretary  reads: 

Whereas,  by  section  14,  article  4,  of  the  constitution  of  the 
state  of  Washington,  the  salary  of  each  of  the  judges  of  the 
supreme  court  is  fixed  at  $4,000  per  annum  and  that  of  each  of 
the  judges  of  the  superior  court  at  $3,000  per  annum ;  and  it  is 
provided  that  said  salaries  may  be  increased  by  the  legislature, 
and 

Whereas,  in  the  judgment  of  this  Association  the  salary  of 
each  of  the  judges  of  the  supreme  court  should  be  increas^  to 
$6,000  per  annum,  and  that  of  each  of  the  judges  of  the  superior 
court  in  and  for  the  counties  of  King,  Pierce  and  Spokane^ 
should  be  increased  to  $5,000  per  annum ;  be  it,  therefore. 

Resolved^  that  a  committee  of  this  Association,  of  which 
the  President  shall  be  chairman^  and  two  other  members  to  be 
apppointed  by  him  (such  appointments  to  be  made  not  later 
than  October  1st,  1906)  be  designated,  empowered  and  directed 
to  present  these  resolutions  to  the  Senatci  and  House  of  Repre- 
sentatives at  the  next  legislative  session,  and  to  take  such  action 
as  in  the  judgment  of  said  committee  will  best  promote  the 
accomplishment  of  the  objects  herein  expiressed. 

Mr.  Gordon — For  the  purpose  of  getting  this  report  in  some 
form  by  some  appropriate  committee  to  the  end  that  it  may  be 
discussed,  I  move  that  the  resolution  just  read  be  referred  to 
the  Legislative  Committee, 

Motion  seconded  by  Mr.  Jones. 

The  President — Moved  and  seconded  that  the  resolution 
just  introduced  and  read  be  referred  to  the  Legislative  Com- 

Digitized  by  VjOOQIC 


20  Proceedings 

mittee  for  later   discussion   and  report.     Are  there  any  re- 
marks? 

The  Secretary — I  would  like  to  ask,  is  that  committSee  to 
report  at  this  session  ? 

The  President — ^Ye6,  sir,  tomorrow. 

The  Secretary — I  would  state  that  the  Judiciary  Com- 
mittee  has  something  of  that  kind  on  hand. 

Mr.  Gordon — I  understand  that  both  oommitteee  have  had 
some  discussion  of  the  matter.  It  occurred  to  me  that  the 
Committee  on  Legislation  was  the  appropriate  committeew  How- 
ever, both  of  those  committees  report  tomornow  and  that  is 
a  matter  that  I  suppose  can  be  acted  upon  harmoniously. 

The  President — It  is  moved  and  seconded  that  the  resolu- 
tion be  referred  to  the  Legislative  Committee  to  be  reponeJ 
iipdn  tomorrow.     Is  there  any  further  discussion  ? 

Mr.  Shank — ^Mr.  Chairman,  I  just  want  to  state  that  the 
Committee  on  Judiciary,  of  which  I  am  a  member,  has  prac 
tically  nothing  else  to  report  upon,  so  that,  if  this  is  referred  to 
the  Legislative  Committee — ^whidbi  is  entirely  agreeable  to  me — 
yet  the  report  which  I  am  going  to  hand  to  the  Secretary  wodJ 
not  necessarily  be  taken  up.  I,  personally,  do  not  agree  with 
the  resolution.  In  the  first  place,  have  I  the  privilege  of  speak- 
ing to  the  resolution  upon  the  merits  of  the  resolution  i 

The  President — I  suppose  discussion  is  in  order. 

Mr.  Shank — I  speak  now  because  I  probably  will  not  be 
present  tomorrow.  I  think  the  salaries  of  the  supreme  judg^ 
should  be  at  least  seven  thousand  instead  of  six.  I  think  a 
division  of  the  state,  with  reference  to  the  amount  paid  su- 
perior judges^  ought  to  be  along  a  little  different  line,  l^e 
report  which  the  Judiciary  Committee  was  to  make  had  in 
mind  suggesting  that,  in  view  of  the  fact  that  Everett  has 
now  reached  the  point  where  it  will  practically  be  a  first-class 
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city,  that  if  a  reoommendation  was  made  whereby  the  superior 
judges  in  counties  having  cities  of  the  first  class  be  the  division, 
it  would  be  a  more  equitable  division.     That  would  include 
Whatcom  and  Snohomish  counties,  and  the  three  counties  men»- 
tion  by  Judge  Gordon.     I  should  porter  that  there  should  be 
added,  at  least^  such  wording  as  would  include  Snohomish  and 
Whatcom  counties  because  these  two  counties  are  doing  a  great 
deal  of  work.     I  venture  the  statement,  without  offense  to  any 
of  my  brethren  from  Pierce  county,  that  the  judges  in  those 
two  counties,  where  they  have  only  one  judge,  'probably  are  do- 
ing more  work  than  any  one  of  the  judges  in  Pierce  county, 
but   this  subdivision  would   include  Pierce  county  and  omit 
these  other  two  counties  which  should  be  included  in  the  in- 
crease in  salaries.     I  make  this  only  by  way  of  suggestion,     I 
do  not  know  that  it  would  be  proper  to  make  a  motion  to  the 
resolution,  but  I  make  this  by  way  of  suggestion  so  that,  if 
I  am  not  here  tomorrow,  I  would  like  any  of  the  members  of 
the  Association  who  agree  with  me  to  see  that  that  is  taken 
into  consideration,  and  any  report  that  may  come  in  might  be 
viewed  from  that  standpoint,  because  I  believe,  when  you  come 
to  look  into,  the  amount  of  work  done  by  our  supreme  court, 
that  seven  thousand  dollars  is  less  than  the  salaries  paid  judges 
of  other  courts  in  this  country  who  are  doing  very  much  less 
work  than  our  OAvn  supreme  court.    Five  thousand  dollars  is  cer- 
tainly a  very  moderate  salary  to  be  paid  in  these  counties  where 
we  must  draw  -cur  judges  from  those  members  of  the  bar  who 
are  able  to  earn  more  than  five  thousand  'dollars.     It  ptrobably 
is  not  true  in  the  smaller  counties.     I  want  to  make  this  by 
way  of  suggestion  and  by  way  of  supplementing  what  may 
come  up  tomorrow. 

Me.  Gobdon — Mr.  President,  I  am  in  entire  accord  with 
what  is  said  by  Brother  Shank,  but  I  think  tlie  proper  way  to 
get  this  before  the  Association  for  discussion  is  through  the 
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oommittee's  report  I  am  not  adverse  to  having  the  resolution 
modified  or  changed  to  meet  the  views  of  the  oommittee.  Tien, 
of  course,  the  whole  matter  will  oome  before  the  Association 
for  discussion.  I  therefore  did  not  ask  the  adoption  of  the 
resolution  at  this  time,  knowing  that  this  committee  would  be 
required  to  report  tomorrow,  and  tJiink  it  only  fair,  and  prob- 
ably would  bring  out  a  better  discussion  to  have  it  introduced 
now  and  referred  to  the  end  that  we  may  know  when  the  matter 
will  oome  before  the  Association.  I  therefore  do  not  propose 
to  go  into  the  discussion  of  the  merits.  It  does  not  seem  to 
me  that  now  is  the  appropriate  time.  My  object  is  to  get  the 
subject-matter  in  such  shape  that  it  can  be  brought  in  at  an 
opportune  time  and  thereby  afford  opportunity  for  ample  dis- 
cussion. 

Mb.  Jones — Agreeing  as  I  do  with  Brother  Shank  in  this 
matter,  I  offer  as  an  amendment  that  this  resolution  be  referred 
to  the  Committees  on  Judiciary  and  Legislation,  to  report  to- 
morrow. 

Mr.  Gordon — I  accept  the  amendment 

The  motion  as  amended  passed. 
The  President — Are  there  any  other  resolutions  at  this 
time  ?    If  not,  the  next  order  of  business  will  be  the  President's 
address.    Will  Vice  President  Hughes  take  the  chair  ? 

First  Vice  President  Hughes  assumed  the  chair. 

Vice  President  Hughes — Gentlemen,  I  am  pleased  to  intro- 
duce to  you  our  President. 

The  President  then  delivered  his  address.     (See  Appendix.) 

Vice  President  Hughes — Gentlemen,  you  have  listened  to 
the  very  able  and  interesting  address  of  our  President,  v?tich 
has  been  fruitful  of  suggestion  and  of  somewhat  ponogressive 
ideas.  He  rightly,  I  think,  anticipated  that  there  might  be 
some  discussion  and  some  divergence  of  opinion  and  his  modesty 
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forbade  that  he  should  sit  while  you  discussed  it.     The  Chair 
\^ill  hear  any  discussion  upon  this  subject 

Me.  Jones — It  is  suggested,  and  I  believe  true,  that  I  ought 
to  make  a  suggestion  here.  I  may  be  wrong  and  the  gentle- 
man right,  yet  while  I  do  not  desire  to  detract,  in  the  least, 
from  the  honors  of  Everett^  it  seems  to  me  that  we  had  a  meet- 
ing of  the  State  Bar  Aasociation  at  EUensburg.  I  may  be 
wrong  and  the  President  right 

Vice  Peesidenr  Hughes — The  President's  mind  and  his 
pmjgnpessive  ideas  have  traveled  so  rapidly  that  he  has  jumped 
over  EUensburg. 

Mk-  Rockwell — There  is  another  matter  in  that  address 
that  does  not  appeal  strongly  to  me,  in  which  the  President 
named  the  three  largest  cities  of  the  state,  naming  them  in  the 
order  of  Tacoma,  Seattle  and  Spokane.  I  desire  to  object  to 
Spokane  being  named  last 

YiCE  President  Hughes — Are  there  any  further  criticisms  ? 
Do  the  members  of  the  Association  have  any  further  comments 
to  make  suggested  by  this  paper  ?  If  not,  I  will  ask  the  Presi- 
dent to  take  the  chair. 

The  President  resumed  the  chair. 

The  President — The  Secretary  suggests  that  perhaps  a  re- 
cess of  five  minutes  would  b^  advisable.     Unless  there  is  objec- 
tion, we  will  take  a  recess  of  five  minutes. 
(Recess  had  and  concluded.) 

The  President — ^Next  on  the  program  is  the  report  of  the 
Committee  on  Oommercial  Law.  Is  that  committee  ready  to 
report? 

Mr.  Horan — Mr.  President,  the  CouMnittee  on  Commercial 
Law  has  had  one  meeting.  None  of  the  members  of  that  com- 
mittee has  any  plarticular  ideas  in  connection  with  the  subject 
One  suggestion  was  made  with  reference  to  some  changes  in 
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the  law  of  negotiable  instruments,  but  after  canvassing  the 
proposition  somewhat  we  came  to  the  conclusion  that,  inasmuch 
as  the  states,  generally,  had  adopted  this  negotiable  instrument 
law,  we  thought  it  best  not  to  tamper  with  it  at  present  so 
that  is  practically  all  the  report  the  eominitte©  has  on  that  point 

Mr.  Jones — Mr.  President^  I  move  that  the  member  of  the 
committee  who  replorted  be  placed  on  fila     (Laughter.) 

The  President — ^We  will  depart  somewhat  from  the  order 
published  on  the  program  now,  owing  to  the  fact  that  Judge 
Rudkin  will  not  be  able  to  be  with  us  tomorrow,  and  the  next 
paper,  therefore,  will  be  his  paper  "The  Court's  Work,"  by 
Honorable  F.  H.  Rudkin,  of  the  supreme  court  (See  Ap- 
pendix.) 

The  President — The  Committee  on  Order  of  Business  felt 
themselves  very  fortunate  indeed  when  they  induced  Judge 
Rudkin  to  consent  to  come  before  us  and  read  a  paper.  We 
now  feel  that,  as  a  committee,  we  are  indeed  entitled  to  tbe 
congratulations  of  the  Association  in  having  been  able  to  pre- 
sent to  you  so  able  and  interesting  a  paper.  Is  there  any  dis- 
cussion ;  any  suggestion  to  the  supn'cme  court  that  any  member 
of  the  bar  wants  to  make  ? 

Judge  Root — Mr.  President,  I  would  like  to  concur. 

Mr.  Jones — Have  you  read  the  record? 

The  President — Xext  on  the  program  is  the  report  of  the 
Committee  on  the  Torrens  system. 

ilu.  Abbott — Mr.  Chairman,  I  do  not  know  that  there  is 
any  Committee  on  the  Torrens  system,  but  I  have  been  in- 
formed by  the  Secretary  of  this  Association  that  there  is  and 
that  I  am  chairman  of  tliat  committee.  I  remember,  at  the 
last  meeting  of  this  Association,  we  endeavored  to  have  tlie 
connnitteo  dis^x^nsed  with  and  discharged,  but  the  Association 
did  not  see  fit  to  do  that.    Howei\'er,  I  have  consulted  some  with 
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the  otheJT  members  of  the  committee,  as  it  was  organized,  and  I 
have  really  nothing  to  report  except  to  report  progress.  I  have 
been  informed  that  the  State  Bankers'  Association  has  recently 
app(roved  the  Torrens  system,  and  has  appointed  a  committee 
for  the  purpose  of  securing  its  adoption  by  the  l^slature  of 
this  stata  To  that  extent  I  think  we  might  hope  that  a  aenti- 
ment  might  be  created  which  would  bring  about  the  adoption 
of  this  statute,  I,  for  one,  believe  that  it  would  he  a  great  re- 
form and  one  which  would  bring  a  great  deal  of  good  to  the 
people  of  the  state,  not  merely  in  name,  but,  as  every  man 
who  has  anytliing  to  do  with  the  handling  of  real  estate  knows, 
it  is  a  very  expensive  thing  to  transfer  your  property  under 
the  present  system,  and  sometimes  a  very  dangerous  thing.  If 
wo  could  adopt  a  system  that  would  enable  us  to  handle  our 
real  property  much  as  we  would  handle  'O-ur  bank  stock,  it  would 
certainly  be  an  improvement  on  the  present  system.  However, 
I  do  not  intend  to  argue  the  merits  of  the  Torrens  system 
before  this  Association  today.  That  has  been  before  the  Asso- 
ciation for  some  time,  and  I  am  satisfied  every  man  has  his 
mind  made  up  as  to-  what  is  desirable.  I  think,  however,  it 
is  desirable  to  see  whether  or  not  the  sentiment,  which  now 
seems  to  be  growing  somewhat,  cannot  l)e  made  sufficiently  strong 
to  induce  the  legislature  to  enact  a  law.  Every  time  we  have 
appuroached  the  members  of  the  legislature  witli  a  view  to 
getting  them  to  listen  to  us,  even  for  the  purpose  of  presenting 
a  bill,  they  have  always  replied  that  there  was  no  sentiment  in 
favor  of  it  and  that  they  could  not  afford  to  take  up  their  time 
with  considering  a  matter  of  so  much  moment  and  a  bill  of  such 
large  extent  as  tliis  bill  would  be  without  there  was  some  senti- 
ment among  the  people  of  the  state  demanding  it,  Xow,  I 
hope  that  this  meeting  will  take  some  action  with  reference  to 
extending  and  creating  that  sentiment  throughout  the  state. 
Some  suggestion  lias  been  made  in  our  committee  of  a  plan 
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which  may  lead  to  that  end  and  I  will  offer  the  suggestion  and 
will  make  a  motion  which  will  bring  out  some  argument  of  the 
proposition,  and  see  whether  it  is  proper,  and  that  is  this: 

That  a  committee  of  at  least  two  members  of  the  bar  in  this 
Association,  in  each  county  of  this  state,  be  appointed  as  a 
special  committee  on  the  Torrens  system,  with  a  view  to  pro- 
moting sentiment  favorable  to  its  adoption,  and,  particularly, 
with  reference  to  the  members  of  the  legislature  that  may  be 
chosen  from  the  districts* 

I  do  not  know  how  large  a  committee  that  would  make  but, 
inasmuch  as  they  would  not  have  to  act  toother  but  would  act 
independently,  I  do  not  think  that  the  size  wjould  be  a  very 
material  matter  except  the  more  we  get  to  work  for  the  bill 
will  have  a  tendency  to  extend  the  sentiment  just  that  much 
farther,  and  I  therefore  make  a  motion  to  that  affect  without 
repeating  it.  Tlie  Secretary  can  formulate  the  motion  as  the 
members  understand  it 

The  motion  was  seconded. 

The  President — You  have  heard  the  motion,  gentlemen, 
which  is  to  the  effect  that  a  committee  of  two  from  each  county 
in  the  state  be  appointed  to  further  the  interests  of  the  adop 
tion  of  some  law  by  the  legislature  in  the  nature  of  the  Torrens 
system  and  create  or  promote  throughout  the  state  at  large  a 
demand  for  some  such  improvement  in  our  legislative  system 
in  the  transfer  of  real  estate  titla  In  this  motion  of  yours, 
Mr.  Abbott,  no  committee  was  suggested  to  be  appointed.  I 
think  it  would  be  better  for  you  to  suggest  the  names,  being 
acquainted  with  those  who  have  taken  interest  in  the  matter 
in  each  of  the  different  counties  of  the  state. 

Mr.  Abbott — I  will  willingly  offer  such  suggestions  as  I 
can. 

There  being  no  further  remarks  the  motion  was  put  and 
adopted. 
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The  President — Is  the  Committee  on  Juvenile  Courts  ready 
to  repiort? 

Judge  Frater — Mr.  President,  about  thirty  days  ago  I  re- 
ceived a  notice  from  thq  Secretary  of  this  Association  in- 
forming me  that  I  was  chairman  of  the  Committee  on  Juvenile 
Courts  and  expected  to  report  at  this  session,  and  at  that  time 
I  had  a  jury  trying  a  murder  case  and  since  that  time  I  have 
been  continuously,  until  day  before  yesterday,  engaged  every 
day,  and  in  one  case  fourteen  days  consecutively,  and,  not  hav- 
ing any  time,  I  informed  the  Secretary  that  it  would  be  im- 
possible to  make  any  report,  and  that  is  where  I  find  myself 
today.  I  have  not  had  time  or  chance  to  communicate  with 
the  other  members  of  the  committee.  If  I  had  been  aware 
of  the  fact  that  I  was  on  this  committee — I  probably  shiould 
have  been  but  I  did  not  look  over  the  list  of  committees  in  the 
last  report — a  copy  of  which  I  have — if  I  had  been  aware  of 
the  fact  sooner,  I  might  perhaps  have  had  ready  and  made 
a  report  If  I  had,  I  should  probably  have  oommunicated  with 
the  judges  where  the  juvenile  court  has  been  put  into  effect. 
I  believe  Judge  Kennan,  of  Spokane  county,  is  acting  as  juve- 
nile judge.  I  do  not  know  whether  anything  has  been  done  in 
Pierce  county  or  not  Sometime  after  the  law  went  into  effect, 
a  year  ago  or  miore,  I  was  informed  that  they  had  not  done 
anything  over  there,  and,  as  I  say,  I  am  not  advised  whether 
they  have  done  anything  yet  or  not. 

The  law,  I  think,  is  inadequate.  Now,  a  few  observations 
generally  along  the  line,  but,  generally  speaking,  having  had 
charge  of  the  work  of  the  juvenile  court  in  King  county  during 
the  past  year,  I  can  say  this,  that^  while  the  results  have  not 
been  what  I  would  like  them  to  have  been,  and  they  have  not 
been  what  they  might  have  been,  if  it  had  been  possible  or 
had  I  given  it  the  time  that  I  pteTSonally  should  have  had  to 
givef  it    I  have  not  had  the  time  to  give  it  that  the  importance 
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of  the  work  required,  but,  notwithstanding  that  fact,  I  am 
still  satisfied  that  it  is  a  good  law  and  the  results,  so  far  as 
I  have  been  able  to  put  it  into  effect,  have  been  satisfactory. 

The  law,  I  said,  is  inadequate.     There  is  further  legislati- :n 
needed,  and  along  that  line  I  will  probably  make  some  reoiu- 
mendations  to  Governor  Mead,  who  has  called  upon  me  to  offer 
him  some  suggestions  that  he  may  embody  them  in  his  mes- 
sage to  the  legislature.     One  of  those  things  is  the  passage  of 
an  adult  delinquency  law.     I  find,  in  the  management  of  these 
cases — and   this  raises  the  conclusion  that  the  law   is   inade- 
quate— ^that  the  causes  which  bring  about  the  delinquency  of 
the  child — many  children — are  due  to  their  environment,  due  to 
the  lack  of  parents,  guardians  and  others  who  have  their  control 
and  who,  while  they  should,  apparently  do  not  have  the  wel- 
fare of  these  minor  delinquents  at  heart,  and  one  of  the  tilings 
that  is  very  much  needed  is  an  adult  delinquency  law,  so  that 
the  res^i^nsibility  for  the  delinquency  of  the  child  could  l^ 
placed  upon  and  charged  to  the  proper  parties,  and  that  they 
might  be  held  responsible  and  that  the  court  might  be  able  to 
deal  with  those  who  contribute  to  the  delinquency  of  the  chiM- 
There  ai-e  many  other  suggestions,  gentlemen,     I  am  not  pre- 
pared at  this  time  and  it  would  be  useless  to  go  on  further  in 
that  line.     However,  I  will  say,  gentlemen,  that  I  believe  in 
the  juvenile  court  law.     I  believe  it  should  be  continued,  it 
should  be  elaboratoil,  and  it  should  be  amended,  and  fnrtlier 
legislation  along  the  same  line  should  be  enacted  at  the  next 
legislature,  and  I  trust  and  hope  and  it  shall  be  my  jTurpose,  ^^ 
far  as  possible,  to  bring  it  properly  to  the  attention  of  the  next 
legislature. 

Judge  Root— Mr.  President,  I  think  that  this  subject  is  a 
very  important  one  and  I  think  that  it  is  one  to  which  the  at- 
torneys and  the  judge.^  of  this  state  might  well  give  careful 
attention.     Judge  Frater  is  entitled  to  great  credit  for  Uie  man- 
Digitized  by  VjOOQIC 


Statk  Bab  Association  20 

ner  in  which  he  has  handled  this  work  in  the  city  of  Seattle^ 
although,  like  all  the  superior  court  judges  in  that  city,  he  is 
overwhelmed  with  other  work.  He  has  devoted  very  much 
time  to  it,  and  it  has  been  a  great  success  there,  and  I  wish, 
Mr.  President,  to  make  this  suggestion:  I  believe  it  would 
be  well  if  we  might  have  a  written  report  from  Judge  Frater 
of  his  experiences  in  the  administration  of  that  law,  together 
with  sudi  suggestions  as  occur  to  him  in  the  matter  of  legisr 
lation  and  amendments  to  legislation  which  we  now  have,  and 
I  therefore  move,  Mr.  President, 

That  Judge  Prater  be  invited  to  prepare  a  report  or  a  paper 
outlining  his  experienoee  and  such  recommendations  as  he 
thinks  well  to  be  made  to  the  legislature, 

in  order  that  the  report  may  oome  in  and  be  published  with 
our  proceedings  so  that  it  may  be  scattered  over  the  state  where 
the  attorneys  may  read  and  give  it  thought.  I  think  the  law, 
as  administered  in  King  county,  a  great  success,  for  which  great 
credit  is  due  Judge  Prater,  and  I  think,  if  it  were  taken  ujp  in 
other  counties  with  the  interest  which  Judge  Prater  manifests  in 
the  subject-matter,  that  it  would  be  a  success  in  all  the  other 
counties.  This  thing  of  looking  after  the  boys  at  the  right 
time  and  in  the  right  maimer  is  a  matter  that  ought  to  be  of 
importance  to  all  of  us,  a  matter  well  worthy  of  our  attention. 

The  motion  received  a  second. 

The  President — It  is  moved  and  seconded  that  Judge  Prater 
be  requested  to  embody  his  thoughts  on  this  subject  of  juvenile 
courts  in  a  ifVTitten  report  to  be  published,  as  I  understand  it, 
in  the  minutes  of  this  Association,  for  dissemination  among 
the  members  of  the  bar.     Are  there  any  remarks? 

Mk.  Munter — Our  county,  the  county  of  Spokane,  is  one 
of  the  counties  in  which  the  law  has  been  put  into  practical 
effect,  and  I  hftve  had  occasion  to  observe  its  effects,  ^vith  tho 
result  that  I  fully  concur  with  what  has  been  said  here  al)oiit 
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the  beneficial  effects  of  enforcement  where  the  law  is  enforced, 
and  there  can  be,  and  are,  I  believe,  no  two  opinions  in  the 
minds  of  the  members  of  this  bar  as  to  the  beneficial  worth  of 
the  law  itself.     There  is  but  one  suggestion  that  I  would  lite 
to  make  in  connection  with  it,  to  be  used  as  Judge  Frater 
may  seem  proper  in  the  report  which  we  will  expect  him  to 
make  under  this  motion.     It  is  a  suggestion  which  I  believe 
can  be  carried  out  to  advantage,  and  which  I  consider  is  de- 
feated by  the  law  as  it  exists.    One  of  the  objects  of  the  juvenile 
law  is  to  prevent  that  brand  of  infamy  or  irrespectability  which 
is  placed  usually  upon  a  criminal  from  being  placed  upon 
children  of  an  age  of  insufficient  discretion,    and,   therefore, 
these  courts  are  not  supposed  to  be  held  publicly.     Neverthe- 
less, our  newspaplers  publish  everything,  the  name  of  every  child 
who  is  arrested  under  that  law,  what  is  done  with  them,  and 
treat  them  just  as  they  do  any  other  criminal  case.     Xow  that, 
in  effect,  destroys  the  entire  purpose  and  object  of  the  law. 
It  makes  it  public  among  schoolmates,  by  whom  it  is  owitinu- 
ally  brought  up  to  his  embarrassment  and  provocation.    One 
case  I  remember  now  of  a  boy  who,  with  other  young  fdlows, 
was  caught  in  a  car  filled  with  watermelons,  and  one  whipped 
out  some  kind  of  an  instrument  or  other  and  was  cutting  out  a 
piece  of  watermelon.    He  was  arrested  for  it.    It  was  all  right 
to  arrest  him,  but  there  the  newspapers  come  in  and  they  get 
after  it  and  give  it  publicity,  and  the  boy  finds  it  impossible 
to  get  out  of  that  kind  of  a  scrape  because  it  is  thrown  up  to 
him.    Xow,  I  would  suggest — and  I  do  not  believe  we  would  be 
confronted  in  that  case  with  the  difficulty  of  curbing  the  press, 
or  an  unconstitutional  provision  curbing  the  freedom  of  the 
press,  and,  if  that, can  be  prohibited  by  law,  that  it  should  be 
done,  the  publication  of  the  names  of  these  yoimg  culprits. 

Mr.  Faussett — Mr.  President,  having  taught  school  for  a 
number  of  years,  I  am  greatly  interested  in  our  boys.    While 
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in  California  this  last  year  I  took  some  pains  to  look  into  the 
workings  of  the  juvenile  court  down  there.  Since  coming  back 
I  have  investigated  the  enforcement  of  the  juvenile  law  in  Se- 
attle, and  elswhere  in  this  state.  I  also  wrote  to  Salt  Lake,  and 
got  the  laws  that  are  in  force  in  Utah,  and  also  from  Judge 
Brown,  of  Colorado,  secured  a  copy  of  the  report  which  in- 
cluded the  laws  they  have  in  the  state  there.  Xow,  it  seems 
to  me,  from  the  knowledge  which  I  gained  while  down  in 
California  and  what  I  have  gained  by  reading  the  reports — I 
confess  I  have  not  had  much'  time  to  give  to  it — ^but  I  am  cer- 
tain that  there  is  one  thing  that  is  sorely  needed  in  this  state 
and  in  whidi  the  law  that  we  have  is  defective,  and  that  is 
proper  means  of  taking  care  of  those  children,  and  I  would 
suggest  at  this  time  that  Judge  Frater,  of  whose  work  I  have 
heard  so  much  here^  and  during  the  last  year,  would  give  us 
some  suggestions  along  that  line.  As  I  look  at  our  law  in  this 
state  and  read  the  laws  of  Colorado^  Utah  and  California,  it 
seems  to  me  that  it  is  wof ully  defective  in  the  means  of  taking 
care  of  our  juveniles  after  they  are  gotten  into  court 

Mr.  Hughes — I  would  like  to  ask  that  the  resolution  offered 
by  Judge  Root  be  read. 

The  President — The  stenograpiher  will  please  read  the  reso- 
lution- 

(Kesolution  read.) 

Mr.  Hughes — T  move  an  amendment  to  this  resolution  by 
inserting,  at  the  banning  of  it,  that  the  views  expressed  by 
Judge  Frater  be  approved,  and  then  the  motion. 

Judge  Koot — I  accept  the  amendment. 

Mr.  Hughes — And  also  that  he  recommend  that  they  enact 
it  so  that  it  be  not  a  crime  to  cut  a  watermelon. 

The  President — The  amended  resolution  as  adopted  reads: 

"That  the  views  expressed  by  Judge  Frater  be  approved  and 
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that  Judge  Frater  be  invited  to  prepare  a  report  or  a  paper  out- 
lining his  experiences  and  such  recommendations  as  he  thinks 
it  will  be  well  to  be  made  to  the  legislature,  in  order  that  the 
report  may  come  in  and  be  published  with  our  proceedings. 

The  resolution  was  adopted.  (For  the  report  of  Judg^e 
Frater,  see  AJpipendix.) 

The  Peesident — I  was  requested  to  ask  all  the  prosecuting 
attorneys  who  are  present^  and  who  are  about  to  hold  a  little 
convention  or  meeting  of  their  own,  to  meet  here  immediately 
after  the  adjournment  of  this  session.  We  come  now  to  the 
paper  by  Mr.  George  E.  Wright,  "Some  Questions  of  Keal 
Estate  Law."     (See  Appendix.) 

Tile  Peesident — Is  there  any  discussion  of  this  very  able 
and  interesting  paper? 

Mr.  Dobmitzeb — Mr.  President  and  gentlemen:     I  do  not 
contemplate  enlarging  upon  the  address  or  criticizing  it,   or 
propounding  new  questions  of  law,  but  after  listening  to  our 
Honorable  President's  opening  address,  listening  to  what  he 
had  to  say  in  regard  to  the  decisions  of  the  supreme  court,  and 
then  listening  to  Mr.  Wright's  address,  a  rather  novel  situa- 
tion presents  itself  to  me,  which  just  occurred  to  my  mind.  The 
question  suggested  by  Mr.  Wright  is,  indeed,  and  always  has 
been,  a  very  important  one;  that  is,  designating,  in  the  execut- 
ing of  a  deed  of  conveyance,  the  names  of  the  grantees,  that 
is,  the  wife  of  the  husband,  as  in  the  suggestion  made.    Xow, 
placing  the  two  propositions  together,  a  rather  novel  situation 
presents  itself  under  the  decision  of  our  United  States  supreme 
court  wherein  it  was  ruled  that  a  man  may  have  a  valid  wife 
in  one  state,  and  she  may  not  be  his  valid  wife  in  another 
state.     Hence,  for  instance,  as  the  proposition  was  suggested, 
assuming  for  the  pur|X)se  of  argument,  that  he  has  thirty-eiirht 
wives  in  different  states ;  they  may  be  all  valid  in  tlie  respective 
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states  in  which  they  are  resident  and  yet  not  the  legal  wife 
in  this  partieular  state  under  the  community  law.  They  may 
all  have  offspring  from  this  same  husband.  Hence,  when  he 
dies,  the  proposition  would  be  as  to  their  rights.  They  cer 
tainly  cannot  be  considered  as  illegitimata  They  must  cer- 
tainly all  come  in.  Under  the  rule  of  the  supreme  court  they 
must  have  some  right,  and  these  children  all  come  in.  Sup- 
pose an  affidavit  was  attached  to  all  conveyances  wherein  the 
man  swear  that  he  is  married,  that  so-and-so  is  his  only  wife, 
then  he  is  guilty  of  perjury  because  he  has  other  wives  and 
other  children  in  other  states,  and  his  offspring,  although  the 
wife  may  not  be  a  legal  wife  in  this  state,  still  it  could  not  be 
contended  for  a  moment  that  the  offspring  are  bastards.  They 
are  legitimate.  They  have  been  bom  in  lawful  wedlock  and 
they  must  come  in  here  and  defend  their  rights.  Hence,  I 
suggest  that  it  is  a  sort  of  novel  and  complicated  proposition, 
it  seems  to  me,  that,  under  the  ruling  of  the  supreme  court"  of 
the  United  States  and  under  the  condition  of  the  community 
law  in  this  state^  and,  it  must  be  confessed,  that  any  offspring, 
take  for  instance  the  Sullivan  estate,  any  husband  can  come 
in  here  and  claim  they  are  community  holders,  and  the  de- 
ceased may  be  guilty  of  perjury  positively  and  the  offspring 
in  the  other  states  cannot  be  deprived  of  their  community  in- 
terest. I  would  like  to  see  what  the  solution  of  that  proposi- 
tion would  be. 

Mb.  Condon — I  want  to  call  attention  to  a  state  of  facts 
that  arose  in  my  practice  once  that  illustrates  the  importance  of 
Mr.  Wright's  first  point.  The  question  arose  like  this:  Upon 
the  birth  of  a  child,  its  m'Other  died.  Shortly  after  the  mother's 
death  the  father  remarried, — ^within  a  few  months.  Subse- 
quently-r-there  having  been  no  administration  of  the  wife's 
estate — the  opportunity  came  to  convey,  and  he  went  to  an  at- 

—3 
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tomey  to  draw  up  the  deed  and  made  his  request  known.  He 
said,  "Certainly ;  will  your  wife  sign  ?"  "Certainly,"  and  he 
went  and  got  his  wife  to  sign — ^his  second  wife.  If  the  deed 
had  been  executed  to  this  grantor  in  the  manner  Mr.  Wright 
sugge&ts,  the  differenxse  in  the  names  of  those  two  wives  would 
have  presented  tliis  question  at  once.  However,  this  question 
did  not  arise  until  the  child,  a  boy,  came  to  be  twenty  years 
old.  When  the  child  was  twenty  years  of  age  he  brought  suit, 
through  his  guardian,  for  partition,  and  there  was  really  no 
excuse  to  make.  If  we  would  all  adopt  the  method  of  insert- 
ing in  the  deed  whether  tlie  pei-scn  is  married  or  not  at  the 
time  the  title  is  taken  we  would  avoid  all  sudh  diflBculty  as 
this. 

Mr.  Abbott — Mr.  President,  Mr.  Wright  has  suggested  that 
he  would  advise  us  never  to  take  a  deed  executed  by  an  executor 
under  a  non-interv'ention  will  unless  there  is  some  special  fTO- 
vision  in  tlie  will  authorizing  it  to  be  made.  Xow,  I  would  like 
to  know,  from  a  man  of  Mr.  Wright's  standing — I  think  it 
was  a  verj'  important  statement — I  would  like  his  further  state- 
ment as  to  what  we  would  do  under  sudi  circumstances.  Courts 
have  held  that  a  non-intervention  will  authorizes  an  executor 
to  act  absolutely  without  the  intervention  of  the  court  and  that 
the  court  cannot  instruct  or  advise  or  act  in  any  manner  what- 
S'  over  with  reference  to  the  administration  of  the  estate.  How 
are  wo  to  have  secure  title  to  property  coming  from  an  exe- 
cutor under  such  a  will  or  of  such  an  estate?  I  would  offer 
this  as  a  suggestion,  not  as  my  opinion,  but  if  the  intent  of  the 
testator  is  to  be  the  guide  as  to  what  the  executor  should  do,  is 
it  not  always  the  intent  of  the  testator  who  makes  a  non-inter- 
vention will  that  his  projierty  shall  be  managed  absolutely  by 
the  executor  as  if  he  himself  were  living  and  is  it  necessary, 
under  those  conditions  and  considering  that  intent  as  broadl. 
as  that,  for  a  si>ecific  iti'ovision  to  be  inserted  in  the  will  author- 
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izing  sales  by  him  ?    I  make  those  suggestions  merely.     I  hope 
that  some  discussion  can  be  brought  out  on  it. 

Judge  Black — Mr.  President,  real  estate  conveyancing  al- 
ways appeals  to  me,  and  I  think  these  discussions  illustrate, 
probably,  the  fact  that  there  is  no  system  of  conveyancing  that 
can  be  formulated  that  will  eliminate  the  use  of  a  good  deal  of 
brain  and  discretion  in  the  person  who  buys  property.     Take 
these  suggestions  as  to  having  after  the  name  of  the  grantee 
the  word  "bachelor,"  or  "spinster,"   as  the  case  may  be;  the 
mere  putting  of  that  in  is  no  proof  at  all,  and  ought  to  be  no 
proof  at  all  in  the  mind  of  a  reasonable  man,  that  that  is  the 
fact,  because  a  man  who  would  attempt  to  defraud  and  cheat — 
and  those  are  the  men  the  lawyers  have  to  look  after — would 
usually  say  he  is  a  bachelor;  but  just  the  same  nearly  every 
law^'er  I  kurow  of  in  my  practice  will  pass  a  deed  where  the 
deed  says  "bachelor,"  and  will  not  pass  it  if  it  is  not  there, 
even  though  they  know  the  party  is  a  bachelor.    The  mere  fact 
of  the  insertion  of  these  things  in  a  deed  does  not  make  it  any 
more  positive  or  binding  than  if  they  were  not  thera     And 
you  might  go  down  the  list  and  it  would  still  oome  back  to  this 
question  as  to  whether  the  statements  contained  in  the  docu- 
ment were  true  and,  if  they  were  not  the  truth,  they  would 
not  bind,  so  that  a  great  deal  depends,  after  all,  upon  the  in- 
vestigations of  attomej's  and  those  who  have  to  do  with  con- 
veyancing, and  the  statements  in  deeds,  although  so  commonly 
n>lied  upon,  are  never  sufficient.     It  is  a  well-known  fact  in 
this  new  country  that  a  large  number  of  men  have  come  h?re 
and  have  \vritten  "bachelor"  after  their  names  who  were  not 
bachelors.    The  suggestions  of  my  brother  Wright  are  very  good, 
but,  with  reference  to  that  one  suggestion  that  a  man  should 
designate  his  wife's  name,  suppose  a  man  should  have  a  wife 
whose   name  was  Mary   and   afterwards  he  married   another 
woman  with  the  same  name,  it  would  not  be  of  any  help  to  the 
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man  who  bought  the  property ;  it  might  not  be,  but,  after  all 
it  comes  down,  to  individual  investigation,  and  the  lawyer  who 
passes  a  title  merely  upon  the  recitations  in  a  deed  is  doin^  I 
think,  a  very  unsafe  thing.  It  needs  a  little  more  investiga- 
tion than  merely  noting  the  recitations  in  the  deed  because 
they  are  of  no  legal  f  oroe. 

Mr.  Bell — It  seems  to  me  that  a  recitation  in  a  dee!  is 
binding  because  of  the  fact  that  the  notary  public  says  he 
knows  the  person  described  in  the  deed  and  who  makes  the 
acknowledgement^  and  the  oiBcer  is  liable  if  a  mistake  is  made^ 
as  much  in  the  character  as  in  the  name.     He  says  that  he 
knows  the  man  and  he  knows  that  he  signed  it  and  acknowledged 
it.     But  it  seems  that,  in  this  discussion,  everybody  has  over- 
looked the  law  which  provides  that  if  the  opposite  spouse  does 
not  give  notice  of  reooi^d,  within  ninety  days  after  the  deed  is 
filed  of  record,  that  he  or  she  claims  an  interest  in  the  prop 
erty,  that  then  it  can  be  deeded  by  the  'pjerson  who  has  the  prop- 
erty in  his  or  her  name,  as  the  case  may  be,  and  give  a  good 
title.     Xow,  our  supreme  court  has  passed  on  that  very  law 
and  has  held  that  if  the  transaction  is  in  good  faith  it  is  bind- 
ing, even  though  the  husband  has  a  wife  or  the  wife  a  husband, 
that  the  title  is  still  good.    Kow,  if  you  put  "unmarried  man," 
^'bachelor,"  or  "single  man,"  in  the  deed  it  is  there  and  the 
notary  public  says  that  he  knows  the  person  and  knovrs  that 
he  is  single,  or  unmarried,  or  a  bachelor  or  spinster,  as  the 
case  may  be,  and  he  is  certainly  acting  in  good  faith,  and  it  is 
a  good  deed  and  it  has  no  e£Fect  to  put  the  name  of  the  wife 
in  the  deed  if  it  goes  to  the  husband  or  the  name  of  the  husband 
if  it  goes  to  the  wifa    We  have  a  way  to  protect  ourselves,  and 
the  only  question  that  might  arise  would  be  where  the  wilV 
might  die  within  the  ninety  days  after  the  making  of  the  deed 
and  before  giving  notice,  or  the  husband  in  case  the  wife  deedeil. 
and  that  would  scarcely  ever  occur. 
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Mr.  Parker — ^This  last  suggestion  calls  to  my  mind  a  little 

different  understanding  that  I  have  of  the  force  of  the  statute, 

which  was  an  attemlpt  to  give  us  a  safe  basis  upon  which  to 

rely  upon  the  giving  of  a  deed  by  the  record  owner  ignoring 

the  wifei,  or  ignoring  the  husband,  if  the  wife  was  the  record 

owner.    As  I  remember  it,  the  court  pretty  nearly  took  the  life 

out  of  the  statute.     When  I  first  read  the  statute  I  felt  that 

now  we  were  going  to  be  safe  and  all  we  had  to  do  was  to  have 

the  name  signed  in  the  same  letters  and  words  as  the  grantor 

received  it^  but  I  think  the  decisions  do  not  go  nearly  so  far  as 

my  brother  suggests,  and  we  still  must  be  put  upon  our  inquiry. 

As  was  suggested  by  Judge  Black,  it  is  absolutely  impossible, 

in  the  very  nature  of  human  affairs,  to  have  a  hard-and-fast 

rule  and  to  fix  these  things  so  that  you  can  look  at  your  record 

title  and  there  stop  and  say,  once  for  all,  it  is  good  or  it  is  bad. 

^Vhy,  Mr.  President,  you  would  take  your  chances  as  to  whether 

every  single  instrument  in  the  chain  of  title  is  a  forgery,  and, 

of  course^  you  ought  to  know  it  if  it  were.  You  would  take  your 

chances  on  a  thousand  other  things  that  we  might  mention, 

because  human  ingenuity  has  not  yet  devised  a  system  of  records 

?()  perfect  that  it  will  contain  everything  that  affects  the  title. 

It  contains  nothing  as  to  the  merits  absolutely. 

I  have  in  mind  two  things  that  it  seems  to  me  would  be  a 
great  help.  I  do  not  want  to  attack  the  community  property 
law.  I  love  it  and  regard  it  just  as  highly  as  the  old-time 
lawyer  regarded  the  widow's  dower  right,  but  I  would,  in  some 
way,  amend  the  statute  which  has  been  mentioned  here  relative 
to  taking  notice  of  the  owner,  record  owner,  and  the  presump- 
tion which  was  attempted  to  be  created  by  that  statute  that  the 
record  owner  was  the  whole  owner — I  would  amend  that  in  some 
way  so  as  to  make  it  absolutely  certain  that  the  record  owner, 
when  he  signed  the  deed,  conveyed  the  whole  title.  Now,  I  am 
afraid  it  may  be  suggested  that  that  would  be  going  a  little 
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too  far  against  the  ^vife's  rights,  but  I  think  that  the  necessi- 
ties that  exist  here  in  this  state,  real  eetate  being  so  much  a 
conunoclity  of  common  barter  and  trade,  ahnost  as  much  as 
j:)ersonal  property,  I  see  no  m^ore  reason  why  the  husband  should 
not  have  the  absolute  disposition  of  the  real  property,  especially 
if  the  legal  title  stands  in  his  own  name,  as  if  he  ^vere  going 
to  dispose  of  personal  property  of  equal  value.  If  that  is  not 
too  much  of  an  invasion  upon  the  wife's  rights,  why,  I  am 
personally  convinced  that  it  would  be  a  wise  move. 

I  have  in  mind  another  thing  that  is  small  and  it  may  never 
have  been  tliought  of  befcre.  The  recital  in  a  deed  as  to  whether 
or  not  the  grantor  is  married  or  single,  bachelor  or  spinster, 
of  course,  is  only  an  ex  parte  statement,  and,  in  a  certain  sense, 
it  does  amount  to  nothing ;  it  binds  nobody.  It  may  strengthen 
the  purdiaser  of  rights  in  good  faith  a  little  bit,  but  probably 
not  very  much,  yet  it  is  a  help  and  it  goes  a  little  ways  towards 
satisfying  our  minds  as  to  the  question  which  is,  necessarily, 
outside  the  record.  It  is  a  common  practice,  I  know,  at  least 
in  the  larger  counties  and  probably  it  is  in  the  smaller  ones — 
I  know  it  is  in  Seattle  and  Taeoma,  and  undoubtedly  in  others — 
that  when  we  want  to  have  some  fact  established  regarding  which 
we  are  uncertain  as  to  whether  a  man  was  married  or  single 
at  a  certiiin  time,  or  whether  certain  jjeople  were  the  only  heirs 
of  Jolm  Smith,  who  died  some  time  ago,  without  the  necessity 
of  probate  which,  by  reason  of  lapse  of  time  is  sometimes  im- 
practicable, we  get  an  affidavit  of  somebody  who  is  familiar 
with  the  fact.  Of  course,  there  is  no  warrant  in  law  for  the 
making  of  such  an  affidavit,  and  it  simply  has  some  moral 
force  and  we  would  regard  that  as  something.  Now,  I  would 
make  that  affidavit  of  a  little  more  force ;  that  is,  I  would  give 
it  the  sanction  ^f  law  so  that  a  prosecution  for  perjurj'  could 
be  based  upon  it.  Suppose  a  little  statute  were  passed  that 
an  affidavit  made  by  some  one  relative  to  some  fact  of  that  kinc' 
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should  be  competent  and  permissible  of  record  and  providing 
that  if  falsely  made  the  person  making  it  should  be  liable  to 
punishment  for  perjury,  still  it  would  give  that  a  little  more 
weight,  while  it  would  be  ex  parte  and  would  not  bind  any- 
body. I  appreciate  that  fact.  All  these  things  are  not  im- 
provements that  are  going  to  lead  to  a  perfect  end.  They  are 
merely  going  to  help  satisfy  us  on  the  thousand  and  one  facts 
w^hieh,  of  necessity,  must  be  outside  the  record.  I  examined 
a  title  some  little  time  ago  which  had  in  it  a  probate  proceeding 
of  a  deceased  former  owner,  and  also  another  of  his  wife,  and 
some  more  proceedings,  including  a  foreclosure^  etc.,  and  when 
I  got  through  with  it,  having  followed  nothing  but  the  record 
at  all,  to  my  mind,  as  surely  as  the  sun  shone^  that  man  had 
three  wives  and  two  of  them,  anyway,  did  not  seem  to  have 
parted  with  their  title  and  I  worried  over  it  for  weeks  and 
finally,  through  Brother  Hunt,  down  here  at  Seattle,  it  being 
the  remnants  of  a  large  eastern  estate,  the  difficulty  that  caused 
us  all  the  trouble  and  got  us  mixed  up  was  solved,  and  I  found 
that  actually  he  had  but  oine  wife,  but  she  signed  different 
names  at  different  places  in  independent  proceedings,  so  that 
is  a  sample  of  how  things  go.  It  was  suggested  that  he  had 
these  wives  when,  as  a  matter  of  fact,  he  had  not.  They  were 
facts  coming  up  which  seemed  to  impair  the  title,  when  as  a 
matter  of  fact^  they  did  not.  As  I  say,  that  is  only  an  instance 
of  the  thousand  and  one  things  we  have  just  got  to  take  notice 
of  and  satisfy  ourselves  concerning  w^hich  are  outside  of  the 
record,  and  these  little  things  we  would  suggest  are  only  helps 
and  they  are  a  long  ways  from  being  a  solution  of  the  question. 
Mr.  Jones — Mr.  President,  there  is  no  way  you  can  cure  all 
these  troubles,  but  all  these  suggestions  are  good,  and  my  brother, 
Judge  Mires,  sitting  beside  me^  has  made  a  suggestion  which 
he  is  too  modest  to  state  to  the  bar  and,  I,  not  being  modest, 
he  has  left  it  for  me  to  state,  and  that  is  that  the  railroad  com- 
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panies  have  adopted  a  system  whicb.  would  be  much  more  per- 
fect than  any  system  that  has  been  devised,  and  that  is  that 
we  print  along  the  side  of  the  deed  a  line  of  blanks,  "Name, 
married,  unmarried,  black  or  white,  color  of  eyes,  color  of  hair, 
shape  of  nose,  etc.,"  and  that  the  notary  public  be  compelled 
to  punch  the  deed.     (Laughter.) 

Mr.  Hughes — Mr.  Chairmman,  there  is  only  one  thought, 
in  connection  with  this  discussion,  that  occurs  to  me  that  might 
be  said  and  serve  some  useful  purpose  to  prevent  error  in  as- 
suming the  responsibility  of  determining  the  status  of  a  title, 
and  that  is  this,  in  connection  with  the  suggestion  made  by 
Judge  Parker.  If,  where  the  record  disclosed  some  hiatus, 
some  gap  which  it  becomes  necessary  to  supply  by  extraneous 
proof,  and  which  we  attempted  to  supply  for  the  purpose  of 
satisfying  ourselves  in  passing  upon  the  title,  the  law  permitted 
us  to  use  an  affidavit  to.  show,  for  example,  that  certain  persons 
were  all  the  heirs  of  a  deceased  person,  or  that  some  particular 
woman  was  the  wife  of  the  grantor  at  a  certain  time,  or  that 
he  was  actually  unmarried  at  that  time,  and  make  the  giving  o£ 
a  false  affidavit  perjury,  providing  that  the  affidavit  itself  be 
entitled  by  law  to  record  and  be  given  the  force  of  proof,  just 
the  same  as  a  certified  deed  in  a  chain  of  title,  it  would  greatly 
simplify  our  labors  and  overcome  the  difficulties  that  confront 
the  examiner  of  title  in  an  attempt  to  validate  an  uncertain 
title. 

Mb.  Huestox — My  friend  Mr.  Wright  must  have  known  that 
I  did  not  know  anything  about  that  question  that  he  referred 
to,  or  I  would  not  have  asked  him  for  a  free  opinion  on  the 
subject.  It  is  all  a  mystery  to  me,  and  I  hoped  that  it  might  be 
cleared  up,  and  I  am  unable  at  this  time  to  throw  any  light  on 
the  question^  I  also  wish  to  join  my  friend.  Judge  Parker,  in 
showing  astonishment  that  the  person  whom  he  looked  up  had 
but  one  wife  until  lie  found  out  that  he  was  an  Easterner.   Also, 
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I  find  difficulty  in  the  points  made  here  for  the  betterment  of 
the  present  system  of  conveyancing.  A  short  time  ago  I  bought 
some  property  of  a  citizen  of  our  town,  who  was  a  young  lady. 
I  drew  the  deed  myself,  because  I  wanted  to  be  pretty  sure  that 
I  was  getting  it  right  The  next  day  she  came  back  with  a  deed 
prepared  by  some  other  lawyer,  and  I  looked  around  a  little  bit 
to  see  what  the  matter  was  and  inquired  the  reason  and  she 
said :  'Well,  I  am  no  old  maid ;  I  don't  want  to  be  called  a 
spinster,"  and  so,  rather  than  sign  the  deed  that  I  had  care- 
fully prepared,  using  the  word  "spinster,"  she  had  procured 
another  lawyer  to  make  a  deed  in  which  she  was  described  as 
"singla"  (Laughter.)  The  very  latest  experience  I  had  was 
last  week.  I  was  going  to  say  I  thought  this  idea  of  saying 
who  the  husband  or  wife  of  the  grantee  is  was  a  good  one,  and 
I  do  think  that,  and  so,  pursuant  to  that  idea,  I  drew  a  deed 
last  week  in  which  I  stated  the  name  of  the  grantee^  who  hap- 
pened to  be  a  married  woman.  I  also  stated  "wife  of  so-and-so" 
who  was  her  husband.  The  husband  came  back  and  he  said  that 
was  all  very  well,  but  he  was  doing  that — ^he  didn^t  use  this 
language,  you  know — ^he  was  doing  it  under  cover,  and,  because 
he  didn't  want  it  known  that  he  was  interested  in  the  real  estate 
and  therefore  he  put  it  in  his  wife's  name.  I  want  to  make  this 
suggestion  simply  to  raise  the  question  whether  the  Torrens 
system  of  land  registration  would  not  remove  that  difficulty. 

Mb.  Parker — I  am  one  that  opposed  the  Torrens  system  two 
years  ago,  but  it  is  all  laid  aside  now,  by  this  paper. 

Mr.  Abbott — I  was  going  to  ask  this  question,  on  my  hobby ; 
"If  these  questions  raised  here  today  were  not  the  best  argu- 
ments for  the  Torrens  system?"  It  has  been  suggested  there 
is  no  human  way  around  the  difficulties.  I  honestly  believe  the 
way  around  them  is  to  adopt  the  Torrens  system. 

Mr.  Mxinter — A  few  years  ago,  in  passing  upon  a  title  for 
the  purpose  of  a  large  mortgage,  I  found  the  title  perfect  but, 
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fortunately,  the  matter  was  delayed  for  a  few  days  and,  just 
at  the  moment  that  the  matter  was  about  to  be  closed  up,  and 
the  mortgagors  were  about  to  siga  the  mortgage,  a  matter  cc- 
curred  to  me,  which  I  knew  before — ^but^  of  course,  our  huiuia 
brain  is  not  so  constituted  that  facts  within  our    knowlcike 
occur  to  us  at  the  right  time — ^which  showed  that  the  title  vas 
not  perfect.     Xow,  another  lawyer  of  equal  or  greater  abilitj 
could  have  discovered  the  same  title  but,  not  having  the  same 
kno<^vledge  tliat  I  had,  would  have  approved  it,  and  the  defect 
consisted  in  tliis :    The  property  had  been  conveyed  by  the  hus- 
band and  wife  to  their  son.     Thereafter  the  son  conveyed  the 
property  back  to  the  mother,  and  the  mother  and  father  were 
now  prepared  to  give  this  mortgage.    Well,  that  certainly  showed 
nothing  on  its  face,  but  it  happened  to  occur  to  me  just  then 
that  this  young  man  had  been  adjudicated  insane.    The  atetract 
showed  nothing  of  it^  and  especially  as  the  young  man  had  been 
adjudicated  such  in  another  county.    The  conveyance  was  made 
before  he  was  discharged,  but  while  he  was  out  on  parole,  and 
there  was  a  title  absolutely  defective.     Therefore,  as  has  bee© 
rrojierly  stated,  all  these  things  prove  that  the  only  thing  that 
will  place  a  title  on  a  better  basis  than  a  lawyer's  opinion  based 
uix)n  what  is  before  him,  based  upon  what  he  remembers  at 
the  time  and  upon  such  investigation  as  he  may  be  able  to  make 
on  outside  facts — which  is  certainly  a  very  poor  basis  for  real 
estate  title— that  the  only  thing  better  is  the  Torrens  system  or 
something  based  uix>n  that ;  that  is,  a  title  based  upon  a  guaranty 
by  the  government  of  its  title. 

The  President — Xext  on  the  program  is  the  report  of  the 
Committee  on  Legal  Education  and  Admission  to  the  Bar. 

Mr.  Coxix)n— Mr.  President,  I  wish  to  preface  my  report 
^^^th  the  statement  that  we  have  been  unable  to  get  togrther  be- 
cause one  member  of  the  committee  rcsidee  in  Walla  Walk 
another  in  Olympia,  another  in  Spokane  and  another  in  Seattle. 
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We  have  gotten  together,  however,  by  correspondence^  but  in 
that  vs^ay,  as  yon  all  know,  you  cannot  get  a  full  expression  of 
ideas,  aud  I  simply  make  this  statement  at  this  time  so  as  to 
not  hold  all  the  members  of  the  committee  responsible  for  all 
the  statements  contained  in  this  report.  I  do  that  in  anticipa- 
tion of  the  report  itself,  which  is  somewhat  radical. 

HEPOKT  OF  COMMITTEE  ON  LEGAL  EDUCATION 
AND  ADMISSION  TO  THE  BAK. 

To  the  Washington  State  Bar  Association: 

Tour  Committee  on  Legal  Education  and  Admission  to  the  Bar  begs 
leaye  to  report  as  follows: 

The  law  of  this  state  in  reference  to  the  admission  of  attorneys  at 
law  should  be  amended  in  reference  to  the  following  point: 

1.  Test  of  General  Education.  Evidence  of  preliminary  general  edu- 
cation should  be  required  either  (1)  graduation  from  a  college  or  four- 
year  high  school  of  recognized  standing;  (2)  filing  with  the  clerk  of  the- 
supreme  court  a  law  student's  certificate  of  general  education.  This  cer- 
tificate could  be  granted  by  the  University  of  Washington,  Washington 
State  College,  or  the  Normal  Schools  upon  satisfactory  proof,  by  ex- 
amination, that  the  applicant  has  an  equivalent  of  a  four-year  high 
school  education  such  as  is  given  in  the  best  high  schools  in  this  state. 
The  high  school  course  should  include  at  least  one  year  of  Latin. 

2.  Three  Years'  Study.  Three  years'  study  of  the  law,  one  year  of 
which  should  be  in  this  state,  should  be  required  instead  of  the  two 
years  as  at  present.    No  time  counted  until  18  years  of  age. 

3.  Place  of  Study.  (1)  At  a  law  school  in  this  state  or  elsewhere; 
(2)  if  In  law  office  in  this  state,  certificate  of  study  should  be  made 
by  the  attorney  under  whom  the  study  is  done. 

4.  Oood  Moral  Character.  Certificate  of  good  moral  character 
should  be  made  by  five  reputable  citizens  of  this  state  who  have  known 
the  applicant  for  a  period  of  one  year. 

5.  At  least  one  year  should  intervene  between  a  failure  at  the  bar 
examination  and  a  subsequent  trial,  and  the  applicant  should  produce 
a  certificate  of  study  during  the  intervening  year. 

6.  The  oath  of  office  should  require  that  he  will  commence  the  prac- 
tice of  the  law  within  three  months  from  the  date  of  admission  and 
to  make  the  same  his  permanent  and  usual  occupation. 

7.  Admission  of  Attorneys  from  Other  States.    Attorneys  licensed 
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in  other  states  shall  be  admitted  without  examination  upon  proof  of 
the  general  qualifications  required  of  other  applicants,  and  of  three 
years'  practice  before  the  bar  of  another  state.  All  others  should  take 
the  examination.  All  attorneys  who  have  practiced  law  before  being 
admitted  in  this  state  should  file  with  the  clerk  of  the  supreme  court 
under  oath  a  statement  of  all  courts  in  which  they  have  practiced  before 
coming  to  this  state,  and  a  certificate  or  certificates  from  said  court  or 
courts,  as  to  whether  any  disbarment  proceedings  have  ever  been  insti- 
tuted against  them,  and  if  any,  how  said  proceedings  terminated. 

Respectfully  submitted, 

John  T.  Condon. 

Fbedk.  W.  Dew  art. 

Per.  J.  T.  C. 

John  L.  SHiLBPSXEm. 

Per.  J.  T.  C. 

P.  M,  Troy. 

This  report  is  signed  by  all  the  members  of  the  committee 
except  Mr.  L.  Frank  Brown,  to  whom  it  is  agreeable,  but  who 
could  not  be  reached  although  he  was  the  only  member  that 
was  in  town.  And  I  want  to  say,  about  this  last  part  of  the 
report,  that  no  one  is  responsible  for  it  but  the  members  of 
that  committee  who  are  here.  It  has  only  been  submitted  to 
Mr.  Troy,  and  I  submitted  it  to  him  when  coming  down  on 
the  boat.  With  that  explanation  I  will  submit  the  report  to 
you  hoping  that,  if  there  is  any  information  desired  as  to  the 
general  laws  of  admission,  you  will  make  it  known  and  I  will 
be  glad  to  give  it  to  you,  as  I  have  it  here  in  compendium^  form, 
and  if  it  will  be  of  any  use  in  settling  this  matter,  I  will  gladly 
answer  any  questions. 

The  President — Are  there  any  remarks  on  the  report  of 
this  committee? 

Mr.  Shank — Mr.  Chairman,  there  is  one  particular  point  in 
that  report  that  commends  it  to  me ;  that  is,  that  there  should  be 
some  method  pursued  that  will  prevent  people  coming  in  and 
joining  the  bar  who  never  expect  to  practice  law.  We  are 
troubled  with  people  of  that  sort  in  Seattle  particularly.     Men 
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coxiie  there  and  are  admitted  to  the  bar  in  a  usually  slack 
inaamer  and  then  launch  out  into  real  estate  or  insurance  or 
soxne  commercial  pursuit  and  never  have  any  intent  to  practice 
laNV.     I  do  not  mean  to  say  that  the  r^ulations  should  be  so 
x-igid  as  to  preclude  anyone  who  has  an  honest  purpose  in  the 
matter,  and  is  qualified,  from  becoming  a  member  of  the  bar, 
b\it  one  who  seeks  it  and  gains  it  merely  for  the  purpose  of  be- 
ing a  member  of  the  bar,  without  any  intention  of  practicing 
the  profession,  should  not  be  permitted  to  come  in  with  the  ease 
that  he  is  now  permitted  to  gain  admission.     This  thought  has 
<x?curred  to  me  and  it  seems  to  me  it  is  something  that  deserves 
our  consideration,  and  if  there  is  any  practicable  way  of  reach- 
ing it — I  am  not  sure  that  the  suggestions  made  by  Professor 
Condon  are  practicable — ^but  if  there  is  any  way  of  reaching 
this  question,  it  ought  to  be  reached  and  p;ut  into  force. 

Me,  Clemkntson — There  is  another  question  that  occurs  to 
me  and  a  plan  that  I  think  it  would  be  advisable  to  adopt  in 
this  state,  and  that  is  to  have  a  register  for  attorneys  in  which 
to  register  at  the  county  seats.  There  is  no  reason  why  any 
man  could  not  come  down  there  to  Seattle  and  practice  law. 
When  I  first  went  there  to  practice  I,  of  course,  went  to  the 
court  and  tried  to  find  out  what  I  had  to  do  before  I  would 
be  admitted  to  practice  there,  and  the  response  I  received  was 
'^Tou  don't  have  to  do  anything  at  all ;  just  go  to  practicing," 
and  1  guess  that  is  the  ease  with  all  the  courts  in  this  state. 
Most  states  have  an  attorney's  register  where  a  man,  after  he 
has  been  admitted  and  goes  to  practice,  registers  as  an  attorney 
of  that  court,  and  it  would  seem  to  me  that  that  would  be  a 
very  good  idea  to  consider,  in  connection  with  the  paper  just 
read,  that  there  should  be  a  register  or  something  of  the  sort 
to  indicate  who  were  members  of  the  bar. 

Mr.  Eeeves — In  the  main,  I  agree  with  the  paper  which  has 
been  read.    There  is  one  feature  which  it  seems  to  me  ought  not 
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to  be  approved,  if  I  have  inteqjreted  it  correctly.  It  sets  forth 
that  there  should  be  a  general  educational  qualification  pre 
scribed  for  admission  to  the  bar,  which  is  correct  That  should 
undoubtedly  be  so.  It  is  the  manner  of  evidencing  that  qualifi- 
cation to  which  I  object.  As  I  understand  the  paper,  it  recom- 
mends that  the  general  educational  qualification  shall  be  evi- 
denced by  certificates  from  certain  schools.  It  seems  to  me  that 
the  supreme  test  of  fitness  to  practice  law  is  knowledge  of  the 
law  itself,  which,  of  course,  must  be  based  upon  general  educa- 
tional qualifications,  but  what  matters  it  if  the  young  man  de- 
sires to  practice  law  gains  his  general  educational  qualification 
in  the  quiet  seclusion  of  his  own  room  unaided  by  the  advan- 
tages of  the  schools  of  which  he  had  been  deprived,  perhaps, 
through  no  fault  of  his  ?  It  is  much  better  and  he  is  more  likely 
to  be  an  ornament  to  the  bar  if  he  has  all  the  advantages  of  a 
high  school  or  college  education,  but  if  he  is  deprived  of  those 
advantages  why  should  we  step  in  and  try  to  deprive  him  of  the 
oii|x^rtunity  of  being  a  useful  member  of  the  bar?  If  he  has 
the  industry,  if  he  has  tlie  ability,  if  he  has  the  perseverance  to 
gather  to  himself  the  general  qualifications  to  make  a  good,  use- 
ful member  of  the  bar,  why  not  welcome  him  into  the  ranks  of 
the  profession,  no  difference  how  he  comes  by  that  information 
and  knowledge? 

Mr.  Rockwell — There  are  a  great  many  men  who,  in  my 
opinion,  are  prefcctly  qualified  to  practice  law  and  have  all  the 
general  knowledge  that  is  necessary  to  do  that  and,  by  liard 
labor,  have  dug  out  this  knowledge  by  themselves  and  yet,  if 
they  went  before  a  l)oard  of  teachers  to  stand  an  examination  as 
to  general  educational  knowledge,  they  would  hardly  get  two 
minutes  into  such  an  examination  before  they  would  be  thrown 
out.  If  the  published  reix>rts  are  true  as  to  some  of  the  ques- 
tions that  are  asked  in  these  examinations,  I  think  it  would  be 
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impossible  for  any  member  of  this  Association  to  successfully 
pass  one  of  those  examinations. 

Mb.  Condon — That  is  a  severe  comment  on  the  members  of 
the  Association,  probably,  as  well  as  the  schools.  If  that  be  true, 
that  would  be  a  good  reason  why  the  test  should  not  be  applied 
in  that  manner.  The  report  is  based  largely  on  the  New  York 
law  and  the  Xew  York  law  says  you  can  produce  a  certificate 
from  the  regents  of  the  university.  I  think  this  plan  would  be 
wholly  fair — I  do  not  see  any  other  way  that  you  could  do  it. 
It  would  be  a  great  burden  to  require  a  citizen  to  go  before  a 
committee  at  Olympia  and  take  this  examination.  It  ought  to 
be  so  planned  that  it  would  be  scattered  around  and  available 
at  different  pfoints  in  the  state  so  that  he  would  not  have  to 
go  to  Olympia  twice  to  make  it. 

The  Secretary — ^Xew  York  has  what  is  called  the  regents' 
examination  for  admission  to  the  bar,  a  special  examination  for 
•that,  and  it  could  be  done  the  same  here.  The  board  should 
prepare  a  general  list  of  questions  and  send  them  out  to  these 
places  where  the  examinations  could  be  taken — ^uniform  ques- 
tions. It  would  not  be  a  teacher's  examination  but  it  would  be 
a  special  examination  for  qualifications. 

Mr.  R0CKWE1.L — Mr.  President,  I  look  at  this  matter  in 
this  way — I  may  be  wrong,  but  these  are  my  views:  A  man 
makes  application  for  admission  to  the  bar  and  certain  ques- 
tions are  handed  to  him.  Kow,  this  committee  that  is  going  to 
piass  on  the^ie  papers,  if  the  committee  is  composed  of  the  right 
kind  of  men,  they  can  judge  very  well,  from  the  manner  in 
which  that  man  writes  out  those  answers,  as  to  whether  he  has 
any  education  or  sufficient  education,  if  need  be,  to  practice  law. 
They  can  judge  by  the  manner  in  which  he  spells  words,  by  the 
language  that  he  uses  in  expressing  his  answers,  as  to  whether 
he  has  that  education.     Xow,  I  do  not  like  to  see  an  examina- 
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tion  for  admission  to  the  bar  mixed  up  with  school  esamina- 
tions.  I  think  after  a  man  has  gone  to  work,  as  a  gentleman 
over  in  the  middle  of  the  house  (Mr.  Reeves)  said,  and  dug  Ihis 
thing  out  on  his  own  responsibility  and  has  learned  the  law, 
we  have  very  little  more  to  require  of  him  than  that,  and  if  he 
has  not  the  ability  to  express  himself  as  fluently  and  well  as  the 
man  who  has  a  college  education,  he  ought  not  to  be  excluded 
from  the  bar  on  that  account. 

Mb.  Locke — ^Mr.  President^  I  think  I  can  give  my  friend  a 
couple  of  illustrations  to  prove  that  he  is  right.  I  happen  to 
know  a  gentleman  practicing  law  in  Ohio  who  was  a  brakeman. 
His  mother  was  a  widow  and  he  took  employment  as  a  brake- 
man  on  a  railroad,  and,  while  in  such  employment,  lost  his  arm 
by  accident.  During  the  time  he  was  treating  his  arm  he 
studied  law,  and  if  he  had  been  required  to  pass  an  examina- 
tion as  to  general  educational  qualifications  I  fear  he  would  have 
failed  and  the  country  would  have  lost  an  able  lawyer  tand  Ohio 
would  have  been  deprived  of  one  of  her  ablest  and  most  elo- 
quent legislators.    I  speak  of  Congressman  Kerr. 

We  have  two  old  wheel-horses  back  there^  Judge  Clemens  and 
Judge  Summers,  and,  while  their  early  education  had  been  most 
sadly  neglected,  they  could  try  cases  most  effectively  and  any 
man  who  tliought  he  could  use  grammar  better  than  they  would 
certainly  get  left,  but  as  for  spelling — ^well,  it  was  of  the  ^'simpli- 
fied"  sort.  On  one  occasion  Judge  Summers  asked  Judge 
Clemens,  "How  do  you  spell  economical,  e-q-u-i-  or  e-q-u-a-  ?" 
and  the  judge  studied  a  moment,  then  took  down  the  dictionary, 
sjx^nt  a  little  time  turning  its  pages  and  then  said:  "The 
damned  word  aint  in  the  dictionary."  If  they  had  been  com- 
pelled to  pass  the  examination  referred  to  by  my  friend  they 
would  have  failed  and  the  bar  would  have  lost  two  very  good 
la^\'yers. 

Digitized  by  VjOOQIC 


State  Bar  Association  49 

Mr.  Parker — I  am  very  much  opposed  to  a  severe  test  for 
admission  to  the  bar,  more  especially  along  the  line  of  general 
education.  I  mean  the  education  such  as  is  conventional  and 
comes  from  schools  and  colleges.  The  law  is  different  from 
every  other  profession  in  that  it  is  more  practical  than  all.  It 
reaches  down  into  things  deeper,  and  is  broader  than  any  other 
profession  known  to  man,  and  there  is  many  a  man  eminently 
qualified  to  enter  upon  the  study  of  law,  and  many  do  not  until 
they  are  along  in  life  to  some  extent — not  very  young  men — 
who  have  not  had  the  advantages  of  education,  as  we  term  it, 
in  the  ordinary  way.  Xow,  there  are  states  in  the  Union  where 
the  test  is  very  light  and  very  loosa  I  have  in  mind  Indiana. 
I  never  practiced  law  there  or  studied  law  there,  but  I  have 
he^rd  it  said  that  it  requires  very  little  indeed,  and  I  do  not 
suppose  it  has  detracted  from  the  quality  of  the  bar  in  that 
state  a  particle.  So,  when  we  view  the  profession  as  to  what  it  • 
is  and  as  to  the  part  it  plays  in  the  world  and  compare  it  with 
the  other  learned  professions,  which  are  more  technical  and 
narrower  in  their  scope,  I  do  not  think  there  is  any  necessity 
for  drawing  any  very  close  lines  about  us  and  keeping  out  of 
our  profession  men  who  have  not  certain  conventional  educa- 
tional qualifications. 

Mr.  (E.  J.)  Brown — Mr.  President,  in  regard  to  educational 
qualifications  for  admittance  to  the  learned  professions,  particu- 
larly the  profession  of  law,  I  believe  that  no  man  feels  the  sting 
of  the  lack  of  education  like  him  who  has  it  not  and  had  not 
the  chance  to  get  it,  but  the  learned  lawyer  who  has  a  college 
education  certainly  has  nothing  to  fear  from  the  man  without 
an  education.  It  is  suggested  in  this  paper  that  a  man  shall 
practice  three  years  in  another  state  before  he  shall  be  admitted 
here  upon  a  certificate  from  that  state.  I  believe  if  a  man  is 
qualified  to  practice  in  a  court  of  l^st  resort  in  another  state 
-4 
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and  his  good  moral  character  is  vouched  for,  that  he  is  en- 
titled to  practice  in  any  other  state  in  this  land.  I  do  not  want 
to  see  the  law,  which  is  an  elevated  profession,  dragged  down  to 
that  level  to  which  the  learned  professions  of  medicine  and 
dentistry  have  been.  I  want  to  see  the  law  as  to  the  practice 
of  law  kept  en  that  high  plane  that  gives  every  man  an  oppor- 
tunity to  work  out  his  own  salvation,  and  those  on  the  top 
story  will  always  have  plenty  of  elbow  room.  Kow,  it  has  been 
said  by  Brother  Shank  that  a  man,  when  admitted  to  the  prac- 
tice of  law,  should  be  kept  within  the  straight  and  narrow  lines 
of  the  profession,  so  to  speak.  It,  indeed,  would  be  a  bad  con- 
dition of  things  if  lawyers  were  not  allowed  to  act  as  agents  in 
the  real  estate  business  or  any  other  business  aside  from  that 
of  the  profession,  and  if  we,  as  lawj^ers,  are  going  to  be  allowed 
to  enter  the  real  estate  business,  I  see  no  reason  why  a  real 
estate  man,  if  qualified,  should  not  enter  the  legal  profession. 
I  cannot  see  what  harm  there  is  in  it.  In  fact,  there  are  some 
avocations  in  order  to  engage  in  which  in  this  state,  a  man  is 
well  nigh  forced  to  be  admitted  to  the  bar.  It  is  a  sort  of  pro- 
tection which  he  must  have.  I  did  not  hear  in  the  report  of 
the  committee  anything  suggestive  of  from  what  source  the 
qualification  comes.  I  may  have  an  idea  which  is  vague  and 
indefinite.  I  may  have  an  extreme  idea  as  to  what  constitutes 
qualification  before  a  young  man  shall  enter  the  legal  profes- 
sion. My  idea  of  what  shall  constitute  sufficient  knowledge  may, 
indeed,  be  very  objectionable  to  everyone  else,  and  there  is  no 
question  but  what  an  examiner,  if  he  diose,  could  ahvays  bear 
down  ujwn  the  applicant  until  he  is  forced  out.  Today,  in 
every  repiort  of  our  L.  R.  A.,  and  every  volume  of  the  Ameri- 
can State  Reports,  we  find  there  this  bone  of  contention,  of 
all  the  courts  of  this  land,  men  who  are  being  deprived  of  tlie 
right  to  practice  their  profession,  and  it  all  goes  to  this  matter 
of  examination.     It  simmers  itself  all  down  to  a  point  well 
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illustrated  by  what  a  yoimg  gentleman  from  Pennsylvania  said 
to  me,  when  he  went  to  take  a  bar  examination  at  Pittsburg, 
as  to  why  it  was  that  there  could  only  be  about  so  many  ad- 
mitted to  the  bar  each  year,  and  in  reply  to  the  inquiry  one  of 
the  attorneys  said  to  him,  "Why,  an  attorney  is  a  clerk  of  the 
court  and  there  is  just  about  so  much  business  to  be  divided 
among  the  clerks  and  we  do  not  want  any  more;"  so  unless  the 
law  is  aided,  unless  there  is  a  means  provided  so  that  a  man 
may  defend  his  cause  by  appeal  and  review,  a  man  may  be 
driven  from  his  chosen  profession  and  not  allowed  to  practice. 
If  there  is  any  change  in  the  law,  I  believe  that  those  subjects 
in  which  a  man  sho^uld  be  qualified  should  be  prescribed  and 
that  the  examination  of  the  examining  board  or  the  board  of 
regents,  or  whatever  it  may  be,  should  be  prescribed  by  that 
law  so  that  the  applicant  may  be  advised  as  to  what  he  is  to 
be  exaxnined  in,  and  an  appjeal,  even,  should  be  accorded  him  so 
that  the  courts  of  this  state  may  know  that  he  is  examined    . 
with  reference  to  that  which  is  demanded  and  prescribed  by 
law.    I  have  given  a  great  deal  of  time — ^have  been  forced  to — 
to  this  question.     In  no  field  of  the  law,  I  imgaine,  are  there 
so  many  different  and  so  many  vague  opinions.     Why,  recently 
I  read  a  decision  from  Ohio,  I  think  it  was,  wherein  the  court 
had  held  that  the  demonstration  of  what  you  might  call  vital 
science  or  faith  healing  was  practicing  medicine.     In  other 
words,  materia  medica  had  now  become  a  mental  science  instead 
•f  something  tangible.     If  our  examining  board  or  board  of 
regents  should  examine  a  man  upon  some  branch  of  learning 
that  has  no  bearing  whatever  upon  his  educational  qualification 
for  admittance  to  the  bar  what  would  be  the  limit,  •  and  who 
would  say  when  the  limit  was  reached?     I  believe  that  is  a 
subject  that  should  be  carefully  considered  before  changes  are 
made  in  order  that  a  bad  condition  shall  not  be  made  worse. 
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Mb.  Thoy — Mr.  President,  I  have  been  a  member,  for  the 
last  two  years,  of  the  bar  examining  committee  appointed  by 
the  supreme  court  and  I  think  that  some  of  these  suggestions 
presented  to  this  body  in  the  report  have  oome  from  that  com- 
mittee. Now,  it  has  been  our  experience,  in  conducting  exami- 
nations, that  the  men  who  have  a  general  education  do  better 
than  the  men  who  have  not,  so  to  speak,  any  education  at  all, 
when  they  have  studied  law  for  a  given  period ;  that  is  to  say, 
a  man  who  has  had  the  benefit  of  some  education — I  do  not 
mean  a  college  education  nor  a  technical  education — ^but  the 
man  who  has  improved  himself  generally  and  has  studied  law 
for  a  period  of  three  years,  in  our  opinion,  does  better,  very 
much  better,  than  the  man  who  has  studied  law  for  three  years 
-without  any  other  preparatioaa.  Xow,  Mr.  President  and  gentle- 
men of  the  Association,  you  heard  the  paper  of  one  of  the 
learned  judges  of  the  supreme  court  this  afternoon,  and  he  sug^ 
gested  how  much  easier  it  was  for  the  court  to  decide  a  case  and 
get  to  the  meat  of  any  ocmtroversy  if,  in  the  briefs,  each  error 
was  pointed  out  and  a  clear  statement  of  the  case  was  made. 
Not  long  ago  we  had  a  man  in  the  examinations  who  had  the 
required  credits,  so  far  as  the  legal  questions  that  were  sub- 
mitted to  him  are  conc<emed,  yet  I  feel  very  positive  he  would 
have  to  have  several  years'  training  before  he  could  arrange 
a  paper  logically,  before  he  could  write  a  brief  to  the  supreme 
court  that  would  be  worthy  of  consideration,  because  he  lacked 
a  general  education.  Of  course,  admission  to  the  bar  should 
not  be  made  a  close  corporation.  It  should  be  open  to  all  so 
that  all  could  apply  and  obtain  it  if  they  desired,  but  it  seems 
to  me  that  the  demand  that  a  certain  amount  of  education  be 
possessed  by  the  applicant  is  not  asking  an  .unreasonable  thing 
of  any  aspirant  for  admission  to  the  bar.  The  law  schools  gen- 
erally ask  it.  I  do  not  think  there  is  a  recognized  law  school 
in  the  country  but  what  requires  an  entrance  examination  or 
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some  showing  of  general  education.  Why  is  it  unreasonable, 
if  we  are  to  have  an  examination  at  all,  to  ask  for  some  quali- 
fication to  entitle  one  to  take  the  examination?  Now,  it  has 
been  suggested,  by  one  of  the  speakers,  that  he  does  not  believe 
in  rigid  examinations.  Some  of  the  suggestions  he  makes  are 
true.  He  suggested  that,  in  one  state,  he  understood  that  they 
had  no  requirement  at  all  in  regard  to  qualification.  My  idea 
is  this,  that  we  either  ought  to  have  no  examination  at  all  or 
the  examination  ought  to  mean  something.  If  the  state  author- 
izes an  examination  that  requires  qualific5ations,  it  holds  out  to 
the  people  of  the  state  that  the  person  who  has  been  admitted 
to  the  bar  has  been  examined  by  a  tribunal  appointed  by  the 
state  for  that  purpose  and  that  he  is  competent  to  handle  tech- 
nical business  about  which  tlie  ordinary  person  knows  nothing, 
and  that  is  what  we,  in  effect,  say  when  we  give  a  man  a  certifi- 
cate to  practice  law.  We  say  that  he  has  been  examined  by  us 
and  found  qualified.  Now,  when  we  recommended  this  man  of 
whom  I  spoke  for  admission  to  the  bar — as  we  felt  we  were 
obliged  to  do  under  the  law  as  we  understood  it — we  recom- 
mended a  man  who,  in  our  judgment,  could  not  write  an  intelli- 
gent brief  for  consideration  by  the  highest  tribunal  in  our  state, 
without  considerable  further  preparation.  He  would  have  to 
acquaint  himself  with  grammar,  he  would  have  to  learn  to  logic- 
ally arrange  his  brief  and  to  present  a  clear  statement  of  his 
case.  He  could  not  do  that.  We  have  admitted  a  number  of 
others  whcm  we  felt  were  unqualified  in  that  respect  to  practice 
law.  This  education,  I  think,  ought  not  to  be  technical.  It 
ought  not  to  be  the  teacher's  examination  that  has  been  sug- 
gested by  Brother  Condon.  It  ought  to  be  liberal,  and  it  ought 
to  be  one  broad  enough  to  disclose  whether  or  not  the  man  has 
sufficient  education  to  warrant  us  in  saying  that  he  is  qualified 
to  go  out  and  practice  law  and  is  competent  to  prepare  briefs 
for  the  supreme  court,  and  has  the  general  education  and  gen- 
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eral  information,  outside  of  the  law,  that  is  necessary  in  order 
tD  qualify  him  to  study  and  apply  law  intelligently  and  to  pre- 
pare himself  for  the  cases  he  has  to  try. 

Mr.  Rockwell — Don't  you  think.  Brother  Troy,  that  that 
committee,  in  passing  upon  this  man's  legal  qualifications^  are 
just  as  competent  to  pass  upon  the  question  as  to  whether  he 
has  or  has  not  general  education  enough  to  fit  him  to  practice 
as  any  high  school  body  or  any  university  body?  If  that  had 
been  left  to  that  committee  and  it  had  been  the  province  of 
that  committee  and  you  had  had  the  power  to  turn  down  the 
man  of  whom  you  just  spoke  and  to  say  that  he  didn't  have 
the  requisite  general  education,  wouldn't  you  have  done  it  ? 

Mr.  Troy — Certainly  we  would. 

Mr.  Rockwell — Then  if  you  have  the  power,  isn't  that 
suificient  without  sending  him  to  some  sdiool  board  for  examina- 
tion ? 

Mr.  Troy — That  might  be^  but  it  would  add  considerably  to 
the  duties  of  the  examining  committee.  I  apprehend  there  are 
others  that  might  be  more  competent  than.  I  to  furnish  sug^ 
gestions  and,  certainly,  1  will  say  for  myself,  that  I  had  not 
considered  a  way  that  that  might  be  done;  but,  as  I  understand 
the  rejiort  of  the  committee,  these  are  only  offered  as  sugges- 
tions as  to  the  way  it  might  be  done.  It  has  been  suggested 
to  me  by  the  chairman  of  the  committee,  Mr.  Condon,  since 
this  discussion  arose,  that  these  questions  could  b^  prepared 
by  the  bar  examining  committee.  I  understand  that  the  idea 
of  having  the  schools  do  it  was  suggested  largely  through  the 
idea  that  a  man  might  prepare  himself  without  the  necessity 
of  going  to  the  capital  of  the  state  to  find  out  whether  he  was 
qualified  to  take  a  legal  examination  or  not  Those  are  all 
matters  of  detail,  however,  that  could  be  arranged. 

Mr.  Faussett — Mr.  President,  it  would  be  fortunate  if  we 
could  have  the  opinions  of  all  who  are  present  op  any.sugges- 
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tion  made.  If  we  all  concurred  they  might  became  law ;  if  we 
expressed  our  honest  opinions,  the  oiontrary  might  be  true,  I 
am  in  the  position  described  by  President  Northnip,  of  the 
State  University,  when  he  said  that  no  one  appreciated  the  need 
of  a  thing  so  badly  as  he  who  was  in  need  of  it  at  that  tima 
I  am  sorely  in  need  of  this,  as  I  confess  I  often  do  feel  when  I 
stand  before  a  young  man  who  has  had  all  the  college  training 
that  young  years  and  fortunate  circumstances  may  give  him, 
but  I  stand  here  bitterly  opposed  to  any  iron-clad  test  or  legisr 
lation  that  will  require  a  certificate  from  a  given  institution  or 
institutions.  What  is  the  test  we  want  ?  It  is  this,  it  seems  to 
me:  Does  the  applicant  for  the  position  he  seeks  have  actual 
knowledge  and  ability?  I  want  to  point  to  one  of  the  most 
illustrious  lawyers  this  country  ever  had,  who  never  was  inside 
of  a  college — our  martyred  President  Lincoln.  Now,  let  us 
give  to  the  committee  who  examine  the  applicants  the  means  by 
which  they  may  determine  whether  they  are  really  qualified  or 
not-  Give  them  that  power.  You  are  talking  here  this  after- 
noon about  general  education.  What  do  you  mean  by  th^at? 
We  examine  teachers  for  our  schools  on  general  education. 
Are  you  going  to  examine  applicants  for  admission  to  the  bar 
on  pedagogy?  That  is  a  part  of  a  general  education.  Why, 
general  education  has  become  so  broad  in  the  last  twenty-five 
years  that  it  has  involved  the  taking  in  of  everything.  Or  are 
you  going  to  have  a  law  that  will  say  that  applicants  shall  be 
examined  on  certain  subjects  and,  if  you  please,  put  into  this 
code  what  shall  constitute  a  gener^al  education  ?  I  believe  that 
should  be  done,  but  what  I  want  to  get  at  is  this,  that,  by  some 
means  or  other,  the  boy  who  has  wtorked  all  day  and  has  studied 
in  his  room,  who  has  turned  his  small  earnings  to  some  one 
who  is  qualified  in  order  that,  at  midnight,  if  need  be,  he  might 
receive  special  instructions,  as  some  others  have  had  to  do  in 
order  to  grub  our  way  through,  if  that  boy  is  able  to  satisfactorily 
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establish  his  fitness  he  should  be  given,  an  equal  chance  when 
he  asks  for  admission  to  the  bar,  and  no  one  should  say  to  him 
that  because  he  has  not  got  a  certificate,  or  beaause  he  has  not 
studied  at  some  particular  institution  for  three  years  or  two 
years,  whatever  it  may  be,  he  shall  be  denied  the  right  to  take 
the  examination.  The  test  is,  does  he  possess  the  knowledge, 
does  he  possess  the  qualifications  to  take  the  examination  ?  And 
we  should  give  the  committee  thlat  examines  him  the  power  to 
determine  that  His  orthography,  his  penmanship,  his  grammar 
and  all  these  things  oome  out  in  his  jxapers  and  are  before  the 
committee.  After  all,  what  is  it  that  constitutes  general  edu- 
cation, gentlemen  ? 

The  Secretary — As  is  usual  in  these  discussions,  they  take 
in  quite  a  wide  range  and  sometimes  get  quite  a  ways  from  the 
subject  I  was  surprised  that  some  one  did  not  mention  the 
name  of  Abraham  Lincoln  sooner.  I  want  to  say,  just  along 
that  line,  that  if  it  had  been  required  of  Abraham  Lincoln  that 
he  have  a  general  education,  as  a  matter  of  fact,  he  would  have 
had  it,  and,  by  requiring  education,  as  the  committee  pointed 
out  here,  in  some  form  or  other,  does  not  prevent  anyone  acquir- 
ing an  education  privately.  I  think,  as  Mr.  Troy  says,  there 
should  be  some  qualification  or  there  should  be  none.  If  ^^ 
follow  the  logical  conclusion  of  some  of  the  arguments  that 
have  been  made,  we  should  wipe  out  all  the  qualifications  and 
say  that  everybody  should  be  entitled  to  practice  law.  Some- 
one has  said  that  Indiana  has  that  law.  In  some  form,  that  is 
true ;  yet,  as  a  matter  of  fact,  I  presume  it  is  more  difficult  to 
be  admitted  to  the  bar  in  Indiana  than  it  is  in  this  stata  Mr. 
Troy  has  been  a  member  of  our  examining  board  for  some  time. 
I  do  not  know  what  his  sentiments  were  at  the  time  he  first  be- 
came a  member  of  the  board.  I  know  what  they  are  now.  I 
have  been  on  that  board  for  some  time,  and  I  tell  you  if  all 
tliese  fellows  that  are  opposing  the  report  could  be  on  that  board 
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for  a  short  time  they  would  change  their  opdnions  a  little.    The 

broadness  of  the  law,  the  fact  of  its  dipping  into  every  subject, 

necessitates,  I  think,  that  there  should  be  some  degree  of  general 

education  demanded.     An  attorney  is  liable  to  be  called  into 

any  sort  of  a  case,  with  no  notice.     He  goes  out  and  defends 

a  teacher  in  an  action  where  she  is  dismissed  because  of  lack 

of   qualifications.     He  is  her  attorney  and  supposed  to  defend 

her  and  probably  he  dices  not  know  the  first  thing  about  the 

subject  uponi  which  she  is  supposed  to  be  disqualified.     It  may 

be    a  question  of  medical  malp|ractioe ;  it  may  be  a  jog  in  a 

survey;  it  may  be  a  question  on  a  note,  and  he  is  unable  to 

figure  the  interest.     The  idea  of  the  report  is,  not  to  shut  out 

anybody,  but  to  demand  that  he  more  nearly  represent  what  may 

be  required  of  him. 

Jttdge  Eoot — Mr.  President,  I  only  want  to  say  a  few  words 
in  regard  to  this  matter,  but  I  am  decidedly  in  favor  of  some 
kind  of  a  test  that  will  show  general  qualification  to  practice 
law.  Coke  said  that  the  sparks  of  all  the  sciences  are  taken  up 
in  the  ashes  of  the  law.  What  does  that  mean  ?  It  means  that 
the  law  has  to  do  with  every  form  icf  human  activity.  You 
cannot  sjieak  of  any  kind  of  business  that  the  lawj^er  does  not 
have  to  deal  with.  When  a  lawyer  comes  to  deal  with  the  work 
of  his  profession,  if  he  has  a  broad  education,  if  his  intellect 
has  been  trained,  he  is  a  safer  adviser  and  a  more  skillful  ;prac- 
titioner  than  if  he  be  without  such  education  and  training.  I  do 
not  believe  it  should  be  made  a  sine  qiui  non  that  he  have  a  cer- 
tificate from  any  particular  institution.  I  do  not  care  where 
a  man  gets  an  education,  whether  in  college,  university  or  high 
school  or  sitting  all  night  by  the  back-log,  but  I  do  say  that 
before  any  man  should  be  permitted  to  practice  law  and  be- 
come a  member  of  a  profession  which,  from  time  immemorial, 
has  been  characteristically  a  learned  profession,  he  should  be 
worthy  of  it      (Applause.)     And,   Mr.  President^   reference 
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has  been  made  to  the  fact  that  8ome  distinguished  lawyers  tAo 
have  graced  the  bar  in  the  United  States  have  not  been  men  ef 
great  learning.    Very  true ;  very  true ;  and  yet,  if  you  will  read 
the  wiords  of  those  same  men,  they  will  tell  you  it  is  the  regret 
of  their  lives  that  they  did  not  have  an  opportunity  to  get  a 
better  education.    Read  the  words  of  Lincoln.    Of  course,  they 
were  great  men,  but  if  they  had  possessed  a  sdiolastic  educatioD 
they  would  have  been  that  much  greater.     I  think  an  attornev 
ought  to  have  an  education  approximating  at  least  that  which 
the  high  school  gives.     He  should  have  the  equivalent  of  that. 
Every  attorney  is  required  to  draw  contracts.     Look  into  our 
reports;  what  do  we  find  ?    Case  after  case  growing  out  of  dis- 
putes as  to  the  misconstruction  of  contracts.     They  are  indefi- 
nite, uncertain ;  the  punctuation,  perhaps,  is  wrong,  that  is,  the 
language  or  punctuation  is  unhappily  chosen  to  express  the  idea 
of  the  parties,  and  it  comes  into  court  in  litigation  over  it.    If 
those  men  were  educated,  if  they  had  had  a  good  understanding 
of  the  English  language,  they  would  have  been  more  definite 
and  certain  and  thereby  have  avoided  much  litigation.     Then, 
when  it  oc^mes  to  the  preparation  of  briefs  for  the  supreme  caiut, 
the  man  who  has  a  good  education  will  present  the  statement  o{ 
his  case  in  good  form  and  state  concisely  what  is  involved,  and 
it  helps  his  client  that  much.     I  think  we  ou^t  to  have  an 
examination,  to  determine  whether  a  man  has  these  qualifica- 
tions.   What  branches  should  we  suggest  ?    He  ought  to  be  ex- 
amined in  ortbography,  in  the  English  language,  American  his- 
tory and,  perhaps,  English  history.     He  should  have  had  some 
discipline  in  mathematics,  some  knowledge  of  the  sciences.   Ex- 
aminations, with  l-eference  to  some  profeesions,   as  has  becai 
suggested,  are  perhaps  sometimes  unfair  and  unjust;  and,  if 
they  are,  there  ought  to  be  some  way  to  correct  the  evil  because 
it  is  oppressive  and  wrong.     I  do  not  think  that  any  man  who 
has  the  best  interests  of  the  profession  at  heart  can  object  to 
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having  some  means  of  ascertaining,  in  a  fair  and  impartial 
manner,  whether  a  man  is  qualified  or  not  In  New  York  the 
questions  are  prepared  by  the  University  of  New  York  and  are 
sent  out  to  the  different  places  where  examinations  are  to  be 
held.  They  are  kept  absolutely  secret  and  those  questitons  have 
reference  to  those  qualifications  which  will  be  called  in  ques- 
tion. At  this  time  I  do  not  wish  to  go  into  the  details  of 
method,  but,  on  principle,  I  do  believe  that  we  should  demand 
suitable  qualifications  and  insist  upon  them.  If  we  are  going 
to  do  so,  there  must  be  some  official  to  judge ;  there  must  be  some 
one  who  has  to  examine  and  say  whether  a  party  in  question  is 
qualified.  I  do  not  believe  in  making  any  iron-clad  rules,  I  do 
not  believe  in  demanding  a  college  education  or  anything  of 
that  character,  but  I  do  believe  that  before  a  man  comes  into 
this  profession  he  ought  to  have  his  intellect  trained  to  a  cer- 
tain extent.  He  should  be  proficient  in  orthography,  know  how 
to  use  the  English  language  with  certainty  and  correctness,  and 
be  familiar  with  the  history  of  his  country  and  the  records  of 
its  great  men  and  be  not  unacquainted  with  those  things  which 
go  to  make  up|  a  general  education.  Thej'  come  into  a  lawyer's 
life;  they  are  practical  things.  Of  course,  you  and  I  know 
many  men  who  have  gone  through  college  and  attained  a  su- 
perior education,  as  far  as  literary  matters  are  concerned,  who 
never  made  a  success  in  the  law  because  they  were  impractical ; 
but  a  man  should  .have  enough  general  information,  outside  of 
his  law  books,  to  make  his  knowledge  of  law  practical  when  he 
comes  to  apply  it  to  every-day  affairs.  So,  Mr.  President^  with- 
out committing  myself  to  the  particular  details  of  this  report, 
the  trend  of  it  that  a  substantial,  educational  qualification 
should  be  required,  meets  my  hearty  apiproval. 

Judge  Black — Mr.  President^  it  seems  to  me  that  we  are 
all  agreed — everybody  agrees  that  a  man  ought  to  kniow  some- 
thing.    The  only  question,  then,  is  whether  he  shall  submit  to 
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a  school  teacher's  examination,  by  a  lot  of  impractical  men, 
as  a  rule,  who  do  not  know  very  much  about  the  banking  busi- 
ness, and  real  estate  and  everything  that  a  lawyer  has  to  know, 
'Cr  whether  we  will  submit  that  to  the  board  that  examines  him 
as  to  his  knowledge  of  law.  Everybody  is  agreed  that  he  ought 
to  know  something  and  ought  to  have  an  education.  Now,  I 
think  a  practical  lawyer  who  is  fitted  to  examine  a  man  as  to 
his  qualifications  to  practice  law  is  best  fitted  to  examine  him 
as  to  that  general  education  which  a  lawj^er  ought  to  have.  The 
school  teacher's  examination  sometimes  eliminates  a  lot  of 
things,  and  so  do  th^  educational  tests.  I  remember  an  inci- 
dent, witli  reference  to  the  examination  of  a  teacher,  that  I 
think  ciomes  with  force  as  an  illustration  of  the  fact  that  some- 
times the  most  important  question  is  rarely  ever  asked.  A 
certain  schoolma'am  down  in  Iowa,  when  it  was  the  custom  to 
go  to  the  suplerintendent's  house  to  be  examined,  was  examined 
and  the  superintendent  thought  she  was  not  qualified  to  teach 
school,  but  as  she  was  so  very  much  in  earnest  in  her  puropse 
to  teach  the  young  idea  how  to  shoot,  and  had  already  engaged 
a  school,  he  was  very  much  puzzled  as  to  what  he  ought  to  do. 
He  had  with  him  a  gentleman  who  was  not  particularly  noted 
for  his  education,  and  he  went  to  him  and  consulted  him  and 
said :  ^^Now,  this  teacher  I  do  not  know  what  to  do  with.  She 
certainly  does  not  know  anything  about  the  ordinary  rules  of 
education,  but  she  is  anxious  to  teach  and  has^  in  fact,  engaged 
a  school,  and  I  do  not  know  what  to  do."  "Oh,"  says  the  other 
fellow,  "give  her  a  certificate  anyhow."  "Well,  now,"  he  says, 
"I  will  tell  you  what  I  will  do.  If  you  will  go  down  and 
examine  her  yourself  and  you  say  that  she  is  qualified,  I  will 
give  her  a  certificate.'"  The  fellow  went  down,  and  he  says, 
"How  do  you  do  ?"  "Very  well,  thank  you."  "What  is  your 
name?"  "My  name  is  Mary  Jones."  "All  right.  Are  you 
married  ?"    "Xo,  sir."    "Do  you  expect  to  be  soon  ?"    She  says, 
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*^Xone  of  your  business."  He  went  back  and  reported  that  all  of 
his  questions  were  answered  correctly.  She  had  that  qualification 
of  common  sense  which  cannot  be  taken  away  from  any  man  or 
woman  anywhere,  and  without  which  they  cannot  succeed,  and 
sometimes  we  fail  to  take  that  very  important  quality  into  con- 
sideration. She  had  enough  of  that  gxxl,  hard,  common  sensf 
to  know  what  reply  to  make  to  the  question  asked  her  as  to 
whether  she  was  going  to  be  married  soon.  That  teacher  taught 
most  successfully  in  that  part  of  the  country. 

^Ir.  Rockwelj. — The  story  just  told  by  Judge  Black  re 
minds  me  of  a  thing  that  occurred  in  Olympia  a  short  time  ago 
at  a  teachers'  examination.    One  of  the  questions  propounded  to 
a  young  lady  was,  ^^Xame  one  of  the  great  rights  of  every  Ameri- 
can citizen,"  and  she  answered  it,  "The  right  to  b-a-r-e  arms." 
Mr.    Gabberson — Mr.  President,   one  of  the  brothers   has 
voiced  what  I  would  have  said,  but  I  feel  a  trifle  modest  because 
I  am  not  a  member  of  this  Association,  but  want  to  be,  because 
it  looks  to  the  protection  of  the  profession  in  which  I  have  been 
concerned.    If  ow,  I  would  not  think  of  getting  a  school  teacher, 
male  or  female,  to  draw  a  petition  in  court  for  me,  nor  would 
I  hire  a  sewer  digger  to  build  me  a  watch.     I  think  I  would 
go  to  a  jeweler  that  I  was  sure  knew  the  business  and  I  would 
go  to  someone  that  knew  something  about  the  practice  of  law 
to  assist  me  in  drawing  the  petition.     As  has  been  said,  it  is 
one  of  the  mtost  elevated,  one  of  the  most  elevating  occupations 
and  vocations  in  this  life.    The  same  authority  that  was  quoted 
a  few  moments  ago  said  of  law  that  "It  is  seated  in  the  bosom 
of  God,  and  visits  the  remotest  parts  of  the  universe.     All 
things  in  heaven  and  earth,  even  the  least,  merit  and  receive  its 
tenderest  care  and  the  most  powerful  has  never  become  exempt 
hym  the  strong  arm  of  its  power."    Now,  something  that  bears 
that  kind  of  conception,  that  inspires  that  kind  of  spirit  in  the 
followers  of  that  avocation  and  profession  in  life,  deserves  somo- 
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what  of  protection.  I  do  not  believe  in  allowing  any  schf.<-i- 
ma'ara  or  pedagogue  to  sit  in  judgment  with  reference  to  the 
qualifications  of  anybody  to  practice  law.  Our  best  interests 
will  be  best  served  by  conducting  our  own  examinations.  Seme 
six  or  eight  months  ago  a  young  lady  who  was  practicing  law 
in  Xew  York  happiened  to  see  lying  on  my  table  some  of  our 
processes  and  noticed  the  "ss."  on  the  title  and  she  said:  *'Mr. 
Garberson,  what  does  that  mean  ?"  I  said,  "Said  sign."  She 
said,  "Does  that  really  mean  that?"  and  I  said,  "No,  it  does 
not,"  and  I  explained  to  her  what  it  meant  She  was  admitted 
to  the  practice  of  law  and  was  practicing  with  one  of  the  most 
eminent  attorneys  in  New  York.  She  said,  "After  I  get  home 
I  am  going  to  ask  the  old  guy  and  see  if  he  knows,"  and  I  will 
bet  he  didn't.  So  I  think  our  business  is  concerned  with  a  sov- 
ereignty, not  only  in  our  state  but  in  the  rest  of  the  states.  Our 
duty  is  to  see  that  proper  la^vs  are  properly  enforced  and  ad- 
ministered and  interpreted,  and  the  man  who  has  no  adapt^i- 
bility,  who  is  a  liter alist — and  sometimes  an  illiteralist — ^has 
no  business  with  the  mighty  leveller  of  pTofessional  law,  and  our 
e.iirts,  our  government,  state  and  national,  are  instituted  on 
that  broad  administration  and  exj^nded  view  of  it,  and  when 
thoy  have  that  interest  in  it^  it  is  in  the  interest  of  the  state  to 
appnut  a  committcx)  which  is  competent  to  conduct  these  ex- 
aminations and  to  draw  from  general  experience,  from  the  ap- 
})earance  of  the  applicant  and  from  the  writing,  from  the  spell- 
ing, from  the  oompfosition  and  from  the  general  expression,  both 
physical  and  mental,  what  the  make-up  of  the  man  is  and  what 
his  probable  conduct  will  be  as  an  attorney  and  whether  he  is 
fit  or  not,  to  be  admitted.  That  can  only  be  done  partially, 
because,  although  I  have  practiced  law  twenty-four  years,  I 
undertake  to  sav  that  I  have  not  learned  much  of  it  vet,  and 
the  life  of  a  lawyer  is  a  life  of  continual  learning,  and  it  can- 
n-it  be  otherwise  so  long  as  the  human  intellect  is  progressive. 
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Understand  me,  I  am  not  belittling  the  value  of  the  education 
of  the  schools.  I  do  not  mean  that  a  man  shall  not  have  polish, 
that  he  shall  not  have  considerable  education,  but  that  he  shall 
have  considerable  common,  horse  sense  and,  if  he  is  in  love  with 
the  law  and  devoted  to  the  profession,  he  will  learn  m/i>re  in 
ten  years  of  practice  than  any  teacher  can  teach  him  in  twenty- 
five.  A  brother  has  referred  to  Abraham  Lincoln.  It  was  his 
regret  that  he  had  not  the  advantages  of  scholastic  training. 
So  it  is  all  the  way  through  with  those  who  have  not  had  the 
opportunity  of  an  education. 

Mb.  Condon — Mr.  President,  I  ask  the  privilege  of  a  few 
minutes  in  which  to  close  the  debate  upon  this  report. 

The  President — We  have  now  reached  the  hour  of  six  o'clock 
and  perhapfe  it  would  be  as  well  to  continue  this  debate  until 
tomorrow's  session  in  order  to  give  Mr.  Condon  the  oppo-rtunity 
of  closing  the  debate,  as  it  is  his  report. 

The  Secretary — ^Mr.  President,  I  rise  to  make  a  motion  to 
adjourn. 

The  President — The  motion  to  adjourn  has  been  made,  but 
before  the  motion  is  put  T  Avish  to  announce  that  the  superior 
court  judges  will  meet  for  a  few  moments,  immediately  after 
adjournment,  in  the  room  at  my  right,  for  the  purpose  of  de- 
termining whether  they  will  meet  as  a  body  or  not.  This  even- 
ing the  Cascade  Club  tenders  a  reception  to  the  visiting  mem- 
bers. The  club  is  situated  on  the  fifth  floor  of  the  American 
National  Bank  building,  which  is  located  on  the  comer  of  Colby 
and  Hewitt  and  if  any  of  you  are  unfamiliar  with  the  streets 
of  the  city,  it  is  the  tallest  office  building  in  the  city.  The  club 
is  easily  reached  by  taking  the  elevator,  and  I  trust  all  the  visit- 
ing members  will  avail  themselves  of  the  hospitality  of  the  club. 
Judge  Eoot — Mr.  President,  before  adjournment  permit  me 
to  call  attention  to  another  matter.     Keference  has  been  made 
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in  the  paper  to  the  death  of  cne  of  the  most  distinguished  at- 
torneys* in  this  state,  an  honorable  member  of  the  Seattle  bar, 
and  quite  a  number  of  those  who  are  in  attendance  here  desire 
to  attetnd  his  funeral  tomorrow  forenoon.  I  did  not  know 
whether  it  would  be  thought  wise  to  adjourn  until  afternoon, 
and  perhap|5  there  will  not  be  so  many  go  as  to  interfere  with 
the  sessions,  but  whatever  might  be  done  in  that  particular, 
the  thought  had  occurred  to  me  that  it  might  not  be  out  of 
place  for  a  committee  to  be  selected  to  represent  this  Associa- 
tion as  a  mark  of  its  respect.  I  do  not  care  to-  make  any  motion 
but  just  tO'  throw  out  the  suggestion  of  such  committee  for  such 
action  as  might  seem  best. 

Mb.  Hueston — Mr.  President,  I  move  you  that  a  committee 
of  five  members  be  appointed  by  the  chair — probably  selecting 
those  who  would  naturally  be  there  in  the  morning— to  repre- 
sent this  Association  at  the  funeral  of  Judge  Emory  tomorrow 
forenoon . 

Duly  seconded  and  carried. 

The  chair  appointed  as  sudi  committee  Judges  Eoot,  Kudkin 
and  Morris  and  Messrs.  Shank  and  Hughes. 

Mr.  President — ^With  the  consent  of  the  house,  we  will  post- 
I)one  further  debate  until  tomorrow  afternoon,  when  it  will  be 
made  a  special  order,  and  the  report  of  the  Oo'mmittee  on  Obitu- 
aries will  be  carried  over  to  Saturday  morning. 

Adjournment  was  here  taken  until  tomorrow  morning  at  ten 
o'clock. 
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SECOND   DA^Y. 


MORNING  SESSION. 

The  President — The  meeting  will  please  come  to  order. 
The  first  thing  on  the  order  of  business  this  morning  is  ihe 
report  of  the  Committee  on  Uniformity  of  State  Laws. 

Judge  Hanford — ^Mr.  President,  the  repjort  is  in  the  hands 
of  the  Secretary  and,  as  he  has  a  good  voice,  we  will  let  him 
read  it.     Upon  suggestion,  the  report  was  temporarily  passed. 

The  President — The  report  of  the  Committee  on  Obituaries. 
The  obituaries  that  are  to  be  delivered  will  be  delivered  to- 
morrow morning,  and  we  will  pass  that.  The  report  of  the 
Committee  on  Jurisprudence  and  Law  Eeform. 

EEPORT  OF  COMMITTEE  ON  JURISPRUDENCE  AND 
LAW  REFORM. 

Mb.  Rockwell — Mr.  President,  it  has  been  stylish,  for  a 
number  of  years,  for  this  committee  to  make  a  report  Judge 
Graves  and  I  are  the  .only  members  of  the  committee  present 
and  we  have  had  several  very  interesting  sessions  on  a*  great 
many  questions.  We  had  supposed  that  the  time  of  this  Asso- 
ciation would  be  considerably  occupied  by  other  matters,  and 
we  have  decided  that  there  was  only  one  matter  we  desired  to 
report  to  this  Association,  and  that  we  oould  do  that  verbally, 
because  it  would  shorten  the  matter,  and  that  is,  we  recommend 
to  the  Association  the  passage  of  a  law  by  the  legislature  chang- 
ing the  manner  of  commencing  action,  to  go  back  to  the  old 
1881  Code  idea,  and,  in  place  of  commencing  an  action  by  the 
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service  of  siimnions,  to  commence  an  action  by  the  filing  of 
the  complaint  and,  thereafter,  the  service  of  summons,  either 
that  the  summons  shall  be  issued  by  the  clerk  or  by  the  party 
bringing  the  suit  and  serv^ed  in  the  present  manner. 

The  President — You  have  heard  the  report  of  the  commit- 
tee.    Are  there  any  remarks  or  any  discussion  ? 

Mr.  Bell — I  would  like  to  ask,  Mr.  President,  what  the  com- 
mittee expects  to  gain  by  that  change. 

Mr.  Hueston — We  would  like  to  have  a  sjieedi  from  Mr. 
Rockwell,  Mr.  President. 

Mr.  Holt — Or  Mr.  Graves. 

The  President — Judge  Graves. 

Mr.    Graves  —  Mr.   President,    there   is   this  much   to   be 
gained  as  a  matter  of  practice,  which  I  think  is  well  known  to 
every  practicing  attorney  in  this  state.     That  is,  one  who  would 
desire  to  commence  an  action  for  purposes  of  his  own  and  not 
for  the  pur]x>se  of  bringing  any  issue  before  a  court  for  trial, 
issues  out  cf  his  office  a  summons.     The  case  is  settled.     The 
defendant,   i^rhaj^s,   goes  in  and  answers.      The  complaint  is 
never  filed.     If  the  defendant  desires  to  get  rid  of  this  action 
which  he  is  brought  into  court  upon  he  must  go  in  and  move 
for  an  order  of  dismissal.     He  must  have  an  order  of  dismissal 
entered.    And  much  vexatious  litigation  13  instituted  because  of 
the  readiness  with  which  a  suit  can  be  commenced.     This  is 
resorted  to  for  the  urging  of  claims  without  any  merit,  whereas, 
if  a  complaint  is  filed  in  court  before  summons  is  issued,  it  be- 
comes a  matter  of  public  record  of  which  the  whole  world  has 
notice  and  to^  which  the  whole  world  can  resort.     As  a  result, 
such  suits  are  not  instituted  and  you  are  not  driven  into  such 
vexatious  trouble  as  that  to  which  a  defendant  is  frequently 
compelled  to  resort  to  get  rid  of  these  actions.    Those  were  the 
principal  reasons  which  induced  me  to  join  in  this  report. 
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Mb.  Bell — Mr.  President,  I  certainly  do  not  agree  with  the 
report  of  the  committee.  Our  experience  here  has  been  alto- 
gether the  opposite.  I  have  found  here,  in  my  practice,  and  a 
number  of  other  members  of  the  bar  of  this  county  have  found, 
that  it  is  verj'  advantageous  to  be  able  to  commence  a  suit,  have 
it  prepared  and  summons  served  and  then  secure  a  compromise 
without  any  papers  being  filed  in  court  whatever,  which  is  far 
less  expensive  to  litigants  and  more  satisfactory  to  all  concerned, 
and  I  think  the  intention  of  the  legislature  when  this  law  was 
passed  was  for  the  very  purpose  of  enabling  a  suit  to  be  begun 
in  matters  that  could  not  be  settled  without  some  form  of  liti- 
gation, and  that,  in  this  way,  the  plaintiff  should  be  given  an 
opportunity  to  serve  a  summons  outside  of  court,  and  an  answer 
need  not  be  filed  there  until  the  case  is  at  issue,  and  I  think  the 
general  practice  here  is  not  to  file  the  answer  until  the  case  is 
at  issue,  and  then,  if  it  can  be  settled  before  the  case  is  finally 
at  issue,  it  is  disposed  of  without  the  officers  of  the  court  being 
at  any  expense  or  any  record  being  made  of  the  matter.  •  Our 
practice  has  been  very  satisfactory  here  under  the  present  sys- 
tem and  I,  for  one,  think  it  would  mot  be  any  change  for  the 
better  to  now  go  back  to  the  old  system. 

Mr.  Reeves — It  strikes  me  that,  while  the  report  of  the 
committee  is  a  step  in  the  right  direction,  it  goes  a  trifle  too  far. 
That  there  should  be  a  requirement  that  the  complaint  be  filed 
at  a  time  before  the  defendant  is  required  to  answer,  I  believe 
is  the  proper  thing,  but  that  it  should  necessarily  be  filed  before 
the  action  is  commenced  I  do  not  believe  is  correct.  For  in- 
stance, my  friend  Judge  Graves  desires  to  start  a  suit  over  in 
my  county.  Now,  under  the  law  as  it  now  stands,  he  may  pre- 
pare his  complaint  and  his  summons  and  have  them  served.  He 
does  not,  necessarily,  need  to  send  over  to  the  clerk  of  the  court 
of  my  coimty  to  have  it  filed  before  it  is  served.  Under  the 
change  that  he  proposes  I  believe  he  would  be  required  to  do 
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that  The  beneficial  results  which  are  evidently  sought  to  be 
gained  by  the  report  of  the  committee  would  follow  if  there  was 
a  requirement  that  at  any  time  prior  to  the  time  in  which  the 
defendant  is  required  to  answer,  the  summons  and  oomplaint 
must  be  filed  with  the  clerk  of  the  superior  court  in  the  oounty 
where  the  action  is  brought.  In  that  manner  the*  defendant 
would  then  have  an  opportunity  to  see  whether  or  not  there 
had  been  proper  service  made  or  as  to  whether  or  not  the  return 
shows  a  proper  service.  It  might  be  that  the  defendant  would 
desire  to  move  against  it  for  some  reason  of  which  he  would  not 
be  advised  until  there  was  a  service,  and  return  showing  the 
service  filed  and  that  part  of  it  is  good.  Kow  then,  if  you 
would  go  a  little  farther  in  that  connectioni,  and  make  the  failure 
to  file  within  twenty  days  to  operate  as  a  dismissal  of  the  auction 
witliout  any  further  steps  being  taken,  I  believe  that  would  be 
a  good  thing  but  I  do  not  think  the  speedy  commencement  or 
spieedy  termination  of  actions  ought  to  be  hampered  in  any  way 
by  legislation. 

Mr.  Hueston — Mr.  President,  I  would  rather  hear  some- 
body else  talk,  but  I  am  unable  to  see  any  advantage  in  the 
modification  suggested  by  the  committee.  My  friend,  Mr.  Holt 
here,  has  suggested,  if  I  may  be  permitted  to  use  his  language, 
that  he  thinks  the  advantages  of  the  present  system  outweigli 
the  advantages  of  the  proposed  system,  but  I  really  do  not  see 
the  advant^ee  of  the  proposed  system.  My  experience  and 
observation  is  that  if  there  is  a  suit  started  for  the  purpose  of 
blackmail,  or  any  unworthy  cause,  that  is  the  very  complaint 
that  is  immediately  filed,  and  frequently  I  have  observed  that  it 
never  goes  any  fartlier.  In  other  words,  if  there  is  a  blackmail 
suit,  or  any  improper  suit  started,  it  frequently  stops  with  the 
filing  of  it — ^the  publication  of  it.  We  all  know  that  there  is 
no  money  trying  cases  in  court.  Money,  in  the  profession  to- 
day, is  made  by  settling  cases,  and  the  present  system  cert^iinly 

Digitized  by  VjOOQIC 


State  Bar  Association  69 

does  facilitate  the  settling. of  cases.  I  do  not  believe  that  one 
case  out  of  three  gets  actually  on  to  the  calendar.  I  believe 
that  more  than  half  the  cases  are  settled  without  ever  being 
filed  at  all,  and  the  settling  of  cases  is  facilitated,  I  think,  bv 
the  fact  that  no  plublicity  is  made.  In  other  words,  a  claim 
is  presented;  no  attention  is  given  to  it;  and  the  next  step  in 
the  proceeding  is  the  service  of  papers.  It  is  then  clearly  to 
be  seen  that,  unless  something  is  done,  there  is  going  to  be 
trouble  in  the  courts.  It  almost  always  results  in  negotiatic'ns 
for  settlement,  and  settlements  are  made  that  are  never  made 
public,  when,  if  the  party  had  filed  the  complaint  in  the  first 
instance,  it  would  have  set  the  opiposite  party,  in  fact,  both 
parties^  on  edge  so  as  to  preclude  any  negotiations,  even,  and  I 
fail  to  see  any  real  good  cause  why  the  present  system  is  not 
excellent  in  that  particular,  and  I  do  not  see  the  reason  why  the 
other  system  has  any  advantages.  I  would  like  to  have  them 
pointed  out. 

Mr.  Rockwell — ^Mr.  President,  the  gentlemen  who  have 
spoken  on  this  question  have  only  been  dealing  with  meritorious 
actions.  In  all  the  larger  cities  it  has  come  to  the  knowledge 
of  a  large  number  of  the  bar  that  this  manner  of  commencing 
actions  by  the  service  of  summons  has  been  taken  advantage 
of  by  a  certain  class  of  lawyers  for  the  purpose  of  blackmail 
pure  and  simple,  both  in  actions  involving  the  character  of 
some  man  or  some  woman,  and  in  actions  involving  only  a  verj- 
small  amount  of  money.  For  instance,  some  man  gets  a  little 
two-doUar-and-a-half  or  five-dollar  claim  against  somebody  and 
he  immediately  starts  suit  by  the  service  of  his  summons.  He 
sends  a  young  clerk  out  and  he  serves  the  summons,  and  it  has 
cost  him  nothing,  absolutely,  any  more  than  the  paper  it  is 
written  on  and  the  time  it  has  taken  to  write  it.  Well,  it  may 
be — absolutely,  it  may  be  a  case  or  a  claim  that  is  outlawed 
many  years,  but  if  no  attention  is  paid  to  it,  judgment  is  taken 
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against  this  party.     If  he  does  not  take  any  account  of  it,  whj. 
he  goes  and  serves  either  his  answer  or  a  demurrer,  and  the 
gentleman  says  — ^Mr.  Bell — ^that  that  has  not  to  be  filed.   Well 
that  is  true;  that  has  not  to  be  filed  at  that  time^  but,  if  the 
lawyer  goes  away  or  something  of  that  kind  occurs,  advantage 
may  be  taken  by  this  unprincipled  lawyer — and  we  have  some 
of  them,  there  is  no  use  trying  to  disguise  that  fact.     In  other 
cases,  some  man  brings  some  little  action  against  a  railroa-l 
company  or  a  street  railway  company  or  telephone  company  nr 
some  corporation,  with  no  idea  of  having  the  case  get  into  court, 
and  he  don't  want  it  to  get  into  courts  and  never  intended  that 
it  should  get  into  court,  when  he  made  out  the  summons  and 
had  it  served.     His  only  idea  was  to  bleed  these  peo-ple  and 
that,  through  it,  he  might  secure  some  little  money  by  compro- 
mise.   That  matter  has  been  brought  to  the  attention  of  the  bar 
in  the  larger  cities.     I  can  see  why  that  is  not  so  much  the 
practice  in  small  towns  or  in  counties  where  they  have  no  large 
cities ;  but  in  the  larger  cites  it  has  grown  into  a  matter  of  abso- 
lute and  entire  blackmail,  and  if  it  were  a  fact  that  a  man  had 
to  file  his  complaint,  commence  his  suit  in  that  way,  there 
would  not  be  half  the  suits  brought  that  are  brought  now,  not 
half  of  them,  and  it  would  be  just  as  easy  to  get  a  settlement. 
Xobody  objects,  if  he  has  got  a  defense  to  a  suit,  to  meet  the 
lawyer  on  the  other  side  after  he  has  filed  his  complaint,  t^lk 
over  terms  of  settlement,  and  make  his  settlement,  and  there 
would  not  be  anything  more  than  the  filing  fee,  in  the  matter 
of  costs,  but,  on  the  other  hand,  if  the  defendant  has  got  to  p> 
in  and  defend  and  pay  his  two  dollars  for  appearance  and  then 
file  his  motion  for  dismissal,  he  takes  a  judgment  for  costs  that 
is  not  worth  the  paper  it  is  written  on,  and  it  is  for  that  reuBcm 
that  this  committee  has  made  this  report. 

The  President — I  am  inclined  to  think  that  some  gentle- 
man from  Pierce  county  ought  to  take  sides  in  this  matter.  I 
think  Mr.  Holt  or  Mr.  Hueston  or  Judge  Parker.       i 
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Me.  Holt — ^KTothing  to  say. 

Me.  Geaves — To  point  out  some  of  the  advantages:  In  my 
own  practice  I  have  been  perplexed  by  this  condition.  A  sum- 
mons and  complaint  is  served.  Before  the  return  day  it  is 
settled.  What  do  I  do  with  the  case?  The  summons  has  not 
been  filed.  How  do  I  know  that  I  am  rid  of  it  after  I  have 
settled  it  ?  The  summons  and  complaint  may  get  into  the  hands 
of  some  other  attorneys,  as  in  cases  I  have  known  of,  and  it  is 
filed  after  settlement  has  been  made.  I  take  a  stipulation  from 
counsel  that  the  case  is  settled  and  it  is  dismissed  and  it  never 
will  be  filed.  I  put  that  stipulation  among  my  ofiiee  files  and  it 
is  my  only  security,  and  even  then,  if  summons  and  complaint 
is  filed,  I  must  go  and  open  up  default.  If  the  complaint  is 
filed,  there  is  a  case  of  record  and  I  must  go  and  get  it  dismissed 
of  reoo-rd,  and  when  I  do  that  I  have  to  go  and  pay  the  costs 
of  it.  Those  are  the  reasons,  in  my  practice,  that  have  driven 
me  to  assent  to  this  report.  I  believe  it  would  be  a  better  prac- 
tice and  safer  practice  to  make  all  oases  a  matter  of  record  as  a 
matter  of  law,  and  if  the  plaintiff  does  not  deeire  to  follow  the 
case  and  he  can  settle  it  in  any  other  way,  then  the  litigants 
en  the  other  side  would  not  be  burdened  by  litigating,  and  if 
it  is  a  case  that  is  intended  to  be  litigated  in  good  faith,  then 
we  think  the  complaint  ought  to  be  filed  in  court  and  summons 
issued,  either  out  of  the  oiBce,  as  it  is  now,  or  by  the  clerk. 

Mb.  Holt — ^Mr.  President,  so  far  as  the  suggestion  of  Mr. 
Rockwell  is  concerned  that^  in  personal  injury  and  cases  of  that 
character,  the  complaint  ought  to  be  filed,  I  will  say  that  our 
experience  in  Pierce  county  is  that  generally  the  complaint  is 
filed  immediately  on  commencement  of  the  action,  and  usually 
a  notice  of  lien  on  the  judgment,  but  I  will  also  say  to  Mr. 
Graves,  that^  so  far  as  I  have  learned  in  discussing  the  matter 
with  other  lawyers,  the  practice  in  settling  cases  in  the  manner 
suggested  by  him  is  to  take  from  the  opposing  counsel  a  sur- 
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render  of  the  original  summons  and  complaint  and  then  that 
dispoees  of  the  matter  absolutely,  but  I .  am  opposed  to  any 
change  in  the  present  system.  When  it  first  came  in  vogue  in 
1893  I  had  never  even  heard  of  any  such  a  system  personally, 
and  I  anticipated  much  trouble  arising  from  it,  but  I  have  never 
heard  of  any  one  suffering  any  serious  disadvantage  from  it, 
never  heard  of  any  frauds  being  perpetrated,  at  least,  in  our 
county  or  in  the  state  on  account  of  it* 

Mr.  Graves — ^We  would  expect  nothing  of  the  kind  in  Pierce 
county. 

Mr.  Holt — Nb^  but  it  seems  to  me  this  is  an  excellent  sysr 
tern,  and  I  would  hate  to  be  compelled  to  change  and  go  back 
to  the  other  system. 

The  Secretary — ^Mr.  President,  under  this  head,  though 
not  touched  upon  in  the  reiport  of  the  committee,  there  has  been 
no  little  suggestion  among  the  la^vj-ers  as  to  the  unsatisfactory 
condition  of  our  laws  relating  to  corporations.  For  instance, 
the  consolidation  of  corporations,  the  statute  specially  permits 
to  combining  of  interests,  as  I  understand,  there  is  no  method 
provided  as  to  how  corporations  may  actually  consolidate;  the 
way  provided  for  an  increase  of  the  ca;pital  stock  is  exceedingly 
cumbersome ;  and  some  way  ought  to  be  provided  so  that  one 
may  ascertain  when  a  corporation  has  really  ceased  to  do  busi- 
ness and  is  no  longer  in  existence.  I  therefore  move  that  a 
committee  of  five  be  appointed  to  consider  our  ccrporation  laws 
and  to  suggest  to  the  legislature  any  amendments  it  may  deem 
necessary. 

Motion  seconded.   Carried. 

Tub  President — Are  there  any  other  remarks  on  the  report 
of  the  committee  ?  ^Ye  will  now  listen  to  the  report  of  the  Com- 
mittee on  Uniformity  of  State  Laws,  which  has  been  rescued 
from  the  hands  of  the  reporter.     The  Secretary   suggests   it 
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would  be  well  to  have  ihe  report  of  this  last  committee  ac- 
cepted ;  placed  on  file,  at  any  rate. 

Mb.  Graves — ^Mr.  President,  in  order  to  dispose  of  it,  I  will 
move  the  adoption  of  the  report  made  by  Mr.  Eockwell. 

Motion  seconded  by  the  Secretary. 

Mb.  Hueston — I  move  an  amendment^  that  the  report  be 
received  and  placed  on  file. 

Motion  seconded  by  Mr.  Bell.     Amendment  carried. 

The  Secretary — -Now,  I  move  it  be  adopted.  It  has  been 
placed  on  file. 

Mr.  Gordon — And  I  raise  a  point  of  order.  It  has  been  dis- 
posed of. 

The  President — The  President  sustains  the  point  of  order. 

Mr.  Hueston — I  will  move  a  reconsideration,  if  anyone 
wants  it.  I  wouldn't  want  this  matter  to  go  without  being  con- 
sidered on  its  merits.  I  didn't  intend  to  smother  it  Just  to 
give  the  gentlemen  a  chance  to  vote  on  it,  if  ihey  want  it,  I 
will  move  its  reconsideration. 

Mr.  Graves — From  numerous  expressions  made  here,  I  take 
rather  kindly  to  Brother  Ilueston's  motion.  It  lets  us  down 
very  easily. 

The  President — The  motion  has  not  been  seconded.  We 
will  now  listen  to  the  report  of  the  Committee  on  Uniformity  of 
State  Laws. 

REPORT  OP  THE  COMMITTEE  ON  UNIFORM  STATE 

LAWS. 

To  the  WaaJUngton  Bar  Association: 

The  Ck>minltt6e  on  Uniform  State  Laws  respectfuUy  reports  that 
since  the  last  meeting  of  this  Association,  the  fifteenth  annual  confer- 
ence of  the  CJommissloners  on  Uniform  State  Laws  was  held  at  Nar- 
rag^anaett  Pier,  Rhode  Island,  on  August  18-23,  1905,  and  was  the  first 
one  of  said  conferences  in  which  the  state  of  Washington  participated. 
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Under  the  act  providing  for  the  appointment  of  commissioners  on  uni- 
form state  laws,  passed  at  the  last  session  of  the  legislature,  the  Gov- 
ernor appointed  as  such  commissioners  Messrs.  Charles  E.  Shepard  and 
Alfred  Battle,  of  Seattle,  and  Ira  P.  Englehart,  of  North  Yakima.  Mr. 
Shepard  attended  the  conference,  which  was  participated  in  by  a  large 
number  of  delegates  representing  a  larger  number  of  states  than  has 
been  the  case  for  several  years  past.  The  sessions  of  the  conference 
were  almost  entirely  spent  on  two  proposed  bills,  to-wit:  those  on 
Sales  and  on  Warehouse  Receipts.  Each  was  very  full^  and  carefully 
considered  and  debated  in  detail,  and  a  number  of  amendments  to  each 
bill  were  adopted,  generally  by  a  unanimous  vote.  At  the  conclusion  of 
the  conference  each  of  these  bills  was  recommitted  to  the  proper  com- 
mittee for  farther  consideration,  with  instructions  to  report  the  same, 
incorporating  the  adopted  amendments,  at  the  coming  session,  which 
will  be  held  just  before  the  meeting  of  the  American  Bar  Association 
at  St.  Paul  late  in  Au§:ust.  The  conference  has  had  the  benefit  In  the 
preparation  of  these  bills  of  the  assistance  of  Prof.  Williston,  of  Harvard 
Law  School,  on  that  of  Sales,  and  of  both  Prof.  Williston^  and  Barry 
Mohun,  Esq.,  of  the  Washington,  D.  C,  bar  (the  author  of  a  book  on 
the  Law  of  Warehouse  Receipts)  upon  the  bill  on  that  subject.  It  Is 
probable  that  at  the  coming  session  both  of  these  bills  will  be  finally 
recommended  to  the  states  for  passage. 

The  next  important  subject  which  the  conference  proposes  to  take  up 
is  that  of  partnership;  and  Prof.  James  B.  Ames,  dean  of  the  Harvard 
Law  School,  has  been  employed  to  draft  a  bill  on  that  subject  and  is 
to  report  it  at  the  coming  conference.  In  his  remarks  on  that  subject 
a^t  the  last  conference  he  pointed  out  the  different  theories  as  to  the 
nature  of  partnerships  held  by  merchants  and  by  lawyers.  Merchants 
have  always  looked  upon  the  partnership  as  a  distinct  personality,  just 
as  a  corporation  is;  while  lawyers,  who  have  always  treated  the  corpor- 
ation as  a  legal  entity  distinct  from  its  individual  members,  on  the 
other  hand  have  steadily  insisted  that  the  partnership  is  simply  a  group 
of  common  owners,  common  obligors  and  common  obligees,  and  has  no 
existence  independent  of  that  of  its  members.  The  conference  adopted 
the  mercantile  view  and  instructed  Prof.  Ames  to  draft  a  bill  accord- 
ingly. As  that  theory  has  been  favored  in  this  state  to  a  certain  extent 
by  the  provisions  of  our  prpbate  law  for  administration  upon  a  partner- 
ship after  its  dissolution  by  death  distinct  from  the  administration  of 
the  estate  of  the  deceased  member,  there  should  be  no  great  difficulty 
in  getting  the  acquiescence  of  this  state  to  such  a  bill. 

Th  subject  of  marriage  and  divorce,  especially  with  reference  to  the 
uniformity  of  the  laws  of  the  different  states,  has  occupied  public  atton- 
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tion  very  largely  during  the  past  year.  The  sentiment  in  favor  of  some 
decided  effort  to  improve  our  divorce  laws  took  form  through  the  action 
of  the  state  of  Pennsylvania.  In  the  session  of  1905  the  legislature 
authorized  the  Governor  to  invite  the  Governors  of  the  other  states  to 
send  delegates  to  a  congress  to  assemble  in  Washington  to  consider  the 
existing  divorce  laws  with  a  view  to  securing  uniformity  throughout  the 
states.  That  congress  was  held  at  Washington  City  from  the  nineteenth 
to  the  twenty-second  of  February,  1906.  The  Governor  of  this  state  ap- 
pointed as  delegates  the  above-named  commissioners  on  uniform  state 
laws,  and  in  addition  thereto  Dr.  Cummlngs,  of  Seattle.  The  only  one 
of  the  delegates  from  this  state  was  Dr.  Cummings.  The  result  of  the 
very  thorough  discussion  which  the  subject  had  through  several  days' 
session  is  embodied  in  the  following  resolutions,  which  were  adopted 
with  practical  unanimity: 

Resolutions  adopted  by  the  National  Congress  on  Uniform  Divorce 
Laws,  at  its  sessions  at  Washington,  D.  C,  February  19-22,  1906: 

I.  As  TO  Federal  Legislation. 

1.  It  is  the  sense  of  the  Congress  that  no  Federal  divorce  law  is 
feasible,  and  that  all  efforts  to  secure  the  passage  of  a  constitutional 
amendment — a  necessary  prerequisite — would  be  futile. 

II.  As  TO  State  Legislation. 

1.  All  suits  for  divorce  should  be  brought  and  prosecuted  only  in 
the  state  where  the  plaintiff  or  the  defendant  had  a  l>ona  /Itfe  residence. 

2.  When  the  courts  are  given  cognizance  of  suits  where  the  plaintiff 
was  domiciled  in  a  foreign  jurisdiction  at  the  time  the  cause  of  com- 
plaint arose,  it  should  be  insisted  that  relief  will  not  be  given  unless 
the  cause  of  divorce  was  included  among  those  recognized  in  such  for- 
eign domicile. 

When  the  courts  are  given  cognizance  of  suits  where  the  defendant 
was  domiciled  in  a  foreign  jurisdiction  at  the  time  the  cause  of  com- 
plaint arose,  it  should  be  insisted  that  relief  by  absolute  divorce  will 
not  be  given  unless  the  cause  of  divorce  was  included  among  those 
recognized  In  such  foreign  domicile. 

3.  Where  jurisdiction  for  absolute  divorce  depends  upon  the  resi- 
dence of  the  plaintiff,  not  less  than  two  years'  residence  should  be  re- 
quired on  the  part  of  the  plaintiff  who  has  changed  his  or  her  state 
domicile  since  the  cause  of  divorce  arose. 

Where  jurisdiction  for  absolute  divorce  depends  upon  the  residence 
of  the  defendant,  not  less  than  two  years'  residence  should  be  required 
on  the  part  of  the  defendant  who  has  changed  his  or  her  state  domicile 
since  the  cause  of  divorce  arose. 
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4.  An  innocent  and  injured  party,  husband  or  wife,  seeking  a  di- 
vorce, should  not  be  compelled  to  ask  for  a  dissolution  of  the  bonds  of 
matrimony,  but  should  be  allowed,  at  his  or  her  option,  at  any  time^  to 
apply  for  divorce  from  bed  and  board.  Therefore,  divorces  a  mensa 
should  be  retained  where  already  existing,  and  provided  for  in  states 
where  no  such  rights  exist. 

5.  The  causes  for  divorce  existing  by  legislative  enactment  may  be 
classed  into  groups  that  would  be  approved  by  the  common  consent  of 
all  the  communities  represented  in  this  Congress,  or  at  least  substan- 
tially so.  These  causes  should  be  restricted  to  oftenses  by  one  party  to 
the  marriage  contract  against  the  other  of  so  serious  a  character  as  to 
defeat  the  objects  of  the  marital  relation;  and  they  should  never  be  left 
to  the  discretion  of  a  court,  but  in  all  cases  should  be  clearly  and  spe- 
cifically enumerated  in,  the  statute.  Uniformity  in  this  branch  of  the 
law  is  much  to  be  desired;  but  the  evils  arising  from  diverse  causes  in 
the  different  states  will  be  very  greatly  abated  if  migratory  divorces  are 
prohibited. 

6.  While  the  following  causes  for  annulment  of  the  marriage  con- 
tract, for  divorce  from  the  bonds  of  matrimony,  and  for  legal  separation 
or  divorce  a  menaa  seem  to  be  in  accordance  with  the  legislation  of  a 
large  number  of  American  states,  this  Congress,  desiring  to  see  the  num- 
ber of  causes  reduced  rather  than  increased,  recommends  that  no  addi- 
tional causes  should  be  recognized  in  any  state;  and  in  those  states 
where  causes  are  restricted,  no  change  is  called  for: 

A, — Causes  fob  Annulment  of  the  Mabbiage  Contbact. 

1.  Impotency. 

2.  Consanguinity  and  affinity,  properly  limited. 

3.  Existing  marriage. 

4.  Fraud,  force  or  coercion. 

5.  Insanity,  unknown  to  the  other  party. 

B. — Causes  fob  Divorce — a.  v.  w. 

1.  Adultery. 

2.  Bigamy. 

3.  Conviction  of  crime  in  certain  classes  of  cases. 

4.  Intolerable  cruelty. 

5.  Wilful  desertion  for  two  years. 

6.  Habitual  drunkenness. 

C. — Causes  for  Legal  Sepabation,  or  Divorce,  a.  m. 

1.  Adultery. 

2.  Intolerable  cruelty. 

3.  Wilful  desertion  for  two  years. 

4.  Hopeless  Insanity  of  husband. 

5.  Habitual  drunkenness. 
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7.  If  conviction  for  crime  should  be  made  a  cause  for  divorce,  it 
sliould  be  required  that  such  conviction  has  been  followed  by  a  continu- 
>ias  imprisonment  for  at  least  two  years,  or  in  case  of  indeterminate 
sentence,  one  year;  and  that  such  conviction  has  been  the  result  of  trial 
ixx  some  one  of  the  states  of  the  Union,  or  in  a  Federal  courts  or  In  some 
^ne  of  the  countries  or  courts  subject  to  the  Jurisdiction  of  the  United 
States,  or  in  some  foreign  country  granting  a  trial  by  Jury,  followed  by 
3LZ1  equally  long  term  of  imprisonment. 

8.  A  decree  should  not  be  granted  a.  v.  m.  for  insanity  arising  after 
marriage. 

9.  In  those  states  where  desertion  Is  a  cause  for  divorce,  it  should 
never  be  recognized  as  a  cause  unless  it  is  wilful  and  is  persisted  in  for 
a  period  of  at  least  two  years. 

10.  A  divorce  should  not  be  granted  unless  the  defendant  has  been 
given  full  and  fair  opportunity  by  notice  brought  home  to  him  to  have 
his  day  in  court,  when  his  residence  is  known  or  can  be  ascertained. 

11.  Any  one  named  as  co-respondent  should  in  all  cases  be  given  an 
opportunity  to  Intervene. 

12.  Hearings  and  trials  should  always  be  before  the  court,  and  not 
before  any  delegated  representative  of  it;  and  in  all  uncontested  divorce 
cases,  and  in  any  other  divorce  case  where  the  court  may  deem  it  neces- 
sary or  proper,  a  disinterested  attorney  should  be  assigned  by  the  court, 
actively  to  defend  the  case. 

13.  A  decree  should  not  be  granted  unless  the  cause  is  shown  by 
affirmative  proof,  aside  from  any  admissions  on  the  part  of  the  respond- 
ent. 

14.  A  decree  dissolving  the  marriage  tie  so  completely  as  to  permit 
the  remarriage  of  either  party  should  not  become  operative  until  the 
lapse  of  a  reasonable  time  after  hearing  or  trial  upon  the  merits  of  the 
cause.  The  Wisconsin,  Illinois  and  California  rule  of  one  year  is  recom- 
mended. 

15.  In  no  case  should  the  children  bom  during  coverture  be  bastard- 
ized, excepting  where  they  are  the  oftspring  of  bigamous  marriages  or 
the  impossibility  of  access  by  the  husband  has  been  proved. 

16.  Each  state  should  adopt  a  statute  embodying  the  principle  con- 
tained in  the  Massachusetts  Act,  which  Is  as  follows:  "If  an  inhabitant 
of  this  commonwealth  goes  into  another  state  or  country  to  obtain  a 
divorce  for  a  cause  which  occurred  here  while  the  parties  resided  here, 
or  for  a  cause  which  would  not  authorize  a  divorce  by  the  laws  of  this 
commonwealth,  a  divorce  so  obtained  shall  be  of  no  force  or  effect  in  this 
commonwealth." 


Digitized  by  VjOOQIC 


78  Pkockedings 

17.    Fraud  or  collusion  in  obtaining  or  attempting  to  obtain  divorces 
should  be  made  statutory  crimes  by  the  criminal  code. 

It  is  proper  here  to  add  a  few  words  on  the  recent  decision  of  the 
United  States  supreme  court  in  Haddock  v.  Haddock,    The  court  by  a 
bare  majority  denied  the  benefit  of  the  "full  faith  and  credit"  clause  of 
the  Constitution  to  a  Connecticut  decree  of  divorce,  where  the  matri- 
monial domicile  was  In  New  York.    There  was  a  marralge  ceremony  In 
New  York,  and  the  parties  separated  immediately  afterwards.    The  hus- 
band then  moved  to  Connecticut  and  acquired  a  domicile  there,  while 
the  wife  remained  in  New  York«  and  the  husband  obtained  a  divorce  in 
Connecticut  on  service  by  publication  only  and  without  appearance  of 
the  wife.    The  New  York  courts  refused  to  recognize  the  decree,  and  the 
supreme  court  sustained  them.    The  opinion  does  not  overrule,  but  ex- 
pressly approves  the  opinion  of  the  same  court  in  Atherton  v.  Atherton. 
181  U.  S.  155,  and  yet  it  seems  impossible  to  reconcile  them.     In  the 
Atherton  case,  Kentucky  was  the  matrimonial  domicile,  the  husband  by 
misconduct  dcove  the  wife  away,  and  she  returned  to  her  former  home 
in  New  York,  and  then  the  husband  obtained  a  Kentucky  divorce  with- 
out personal  service  on  the  wife.    Under  the  Haddock  decision  the  hus- 
band now  has  one  wife  (the  first)  in  New  York,  and  another  (the  sec- 
ond) in  Connecticut;  the  children  of  the  second  are  bastards  in  every 
state  but  Connecticut,  and  the  husband  may  be  prosecuted  for  bigamy 
if  he  goes  into  New  York.    Both  of  these  cases  involve  the  fundamental 
question  of  domiciliary  jurisdiction — where  can  a  suit  be  brought  which 
w^Ill  be  binding  on  both  spouses,  and  the  decree  In  which  must  be  recog- 
nized everywhere?    Apparently,  under  Haddock  v,  Haddocky  the  cases 
are  very  few  where  such  a  suit  can  be  brought  unless  both  parties  live 
in  the  same  state — and  then  no  controversy  as  to  the  binding  force  of  the 
decree  there  and  everywhere  else  ever  arises.     And  yet  nearly  every 
state  in  the  Union  does  provide  for  substituted  service  in  divorce  suits 
against  non-resident  defendants.    The  opinion  In  Haddock  v.  Haddock 
^as  evoked  severe  criticism  from  the  bar  generally  and  from  the  lead- 
ing law  periodicals.    There  is  a  particularly  instructive  analysis  of  It  by 
Prof.  Beale  of  the  Harvard  Law  School  in  the  Harvard  Law  Review  for 
June — Vol.  19,  p.  586.    The  whole  subject  of  the  interstate  validity  of 
divorce  seems  to  be  unsettled  by  this  decision.    All  the  greater,  then,  is 
the  need  of  obtaining  uniformity  through  the  concurrent  efforts  of  the 
bar  and  the  state  legislatures. 

C.  H.  Hanfobd,  Chairman. 

Judge  Hanford — Just  a  few  words  supplementing  the  re- 
port.    It  will  be  noticed  that  the  committee  have  not  indulged 
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in  any  reoo-mmendations  to  this  Association.  The  report  is  pre- 
pared to  give  the  Association  information  of  what  has  been  done 
by  national  conference.  The  nature  of  the  subject  is  such  that 
nothing  can  be  done  to  accomplish  the  object  of  having  the  laws 
uniform  in  the  different  states  except  through  the  agency  of  a 
national  representative  body  that  will  command  attention  and 
exert  influences  in  all  the  states  where  each  sey^arate  state  has 
to  legislate  on  thel  subject.  The  committee  is  indebteded  to 
Mr.  Charles  E.  Shepard  for  preparing  the  information  that 
is  submitted  in  the  report.  We  deem  it  merely  a  matter  of 
information  and  not  of  recommendation. 

Mr.  McLean — I  move  that  the  report  be  adopted. 

Motion  seconded  by  Mr.  Munter. 

The  President — ^Are  there  any  remarks  ? 

Judge  Wiiitson — If  the  adoption  of  the  report  has  any  t>end- 
ency  to  oommit  the  Association  to  this  *^Will-o'-the-Wisp'*'  of  uni- 
formity of  state  laws,  I  should  not  be  in  favor  of  the  adoption  6i 
the  report.  I  take  it,  from  what  Judge  Hanford  has  said,  that 
it  would  not  commit  the  Association,  because  they  expressly 
confined  themselves  to  a  very  full  and  accurate  statement  of 
what  has  been  done  looking  to  the  end  which  a  great  many  peo- 
ple seem  to  think  is  very  desirable.  Xow,  assuming  that  uni- 
formity of  state  laws  is  a  desirable  thing — and  the  desirability 
of  it  is  greatly  overestimated — I  think  we  will  never  live  to 
se0  the  day  when  we  will  accomplish  what  the  advocates  of 
this  matter  claim  for  it,  or  hope  to  accomplish.  You  know 
how  difficult  it  is  to  secure  legislation.  This  Bar  Association 
niay  pl^pare  any  sort  of  a  bill  and  recommend  its  passage  and 
go  to  the  legislature  and  secure  it.  I  remember  a  Good  Roads 
Convention  that  was  held  in  this  state  some  years  ago,  and  a 
committee  was  appointed  to  draft  some  laws  relating  to  roads. 
Judge  Hanford  was  on  that  committee,  and  I  had  the  honor 
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of  being  a  member  of  it     There  were  several  other  member^ 
five  in  all,  I  think.     We  parcelled  out  the  worL     We  preparer 
what  we  considered,  and  I  consider  yet,  a  most  excell^il  syr 
tern  looking  to  the  building  of  good  roads  in  this  state.     Tsa: 
proposed  legislation  was  sent  to  Olympia.     It  was  disregard?: 
Even  the  bill  requiring  wide  tires  on  wagons  was  not  adaj^K 
by  the  legislature,  as  I  remember  it.     Xow,  the  difficult  thbf 
is  this :    There  are  different  conditions,  there  are  different  b- 
terests,  there  are  different  traditions  in  the  different  states  "f 
the  Union,  and  it  is  perfectly  futile,  in  my  judgment,  to  under- 
take to  bring  all  these  diverse  interests  together  in  one  agree- 
ment upon  any  particular  matter  of  l^slation.    Divorce  is  th-i 
great  hobby  of  the  uniformity  people,   and   the  laws  are  >> 
radically  different  in  the  different  states,  and  the  administra- 
tion of  them  is  so  different,  that  it  will  be  impossible  to  evfr 
arrive  at  any  sort  of  uniformity.     It  can  only  be  reached  by  z 
nationalized  government.     These  matters  put  in  the  hands  of 
Congress,  of  course,  would  be  the  proper  method.     So  far  as  1 
am  concerned  I  should  think  that  would  be  a  good  thing,  bur 
that,  of  course,  is  contrary  to  our  traditions  and  contrary  lo 
our  system  of  government  entirely.     Ifow,  we  will  never  ac- 
complish this.     It  is  a  good  thing  to  talk  about,  perhaps  it  is  a 
good  thing  to  hold  conventions  about,  but  my  opinion  is  that 
the  quicker  we  stop  it  the  better  it  will  be  for  this  AssociatioD. 
and  we  may  save  ourselves  a  lot  of  trouble.     I  believe  that  th^' 
report  does  not  recommend  this  legislation  or  the  pursuit  of  this 
subject.    For  that  reason  I  am  supporting  the  motion. 

Mr.  Grosscup — I  do  not  agree  with  Judge  Whitson  that 
uniformity  of  laws  is  an  impossibility  to  accomplish.  I  think 
that  something  over  thirty  states  have  adopted  the  negotiable 
instrument  act  which  has  introduced  uniformity  on  that  subject 
in  all  tlie  thirty  states;  and  personally,  I  think  that  should  be 
followed  by  uniformity  on.  the  subject  of  warehouse  receipts 

Digitized  by  VjOOQIC 


Statb  Bar  Association  81 

md  other  matters  that  go  directly  to  ooramercial  transactions. 
[    have  never  given  the  subject  of  divorce  any  study  myself, 
uid   do  not  know  anything  about  it,  but  I  think  it  would  be 
fery  desirable  to  have  uniform  laws  in  so  far  as  they  relate  to 
(commercial  matters,  and  perhaps  it  is  going  too  far,  at  the  pres- 
ent time,  to  say  so  far  as  they  relate  to  real  estate.     I  think 
we  have  not  arrived,  yet,  at  the  period  when  that  could  be  taken 
up*,  but  we  have  gotten  far  enough  along  to  have  uniform  laws 
in  commercial  matters,  and  my  idea  would  be  that  this  Asso- 
ciation should  recommend  to  the  legislature  the  oontinuance  of 
a   delegate  in  this  interstate  association  for  the  proposing  of 
laws,   and  we  should  also  give  the  stamp  of  our  approval,  at 
least,  to  the  direction  in  which  that  delegate  should  work  and, 
with  that  view,  if  it  is  in  order,  I  move  an  amendment  to  this 
motion,  that  the  report  be  received  and  that  the  legislature  be 
recommended  to  continue  a  delegate  in  this  association  for  the 
uniformity  of  laws  and  that  he  be  instructed  to  work,  particu- 
larly, to  bring  about  a  law  on  the  subject  of  uniform  laws  so 
far  as  they  relate  to  commercial  matters.     I  agree  with  Judge 
\Vhitson  that  we  cannot  go  too  far  and  too  fast,  but  I  think  we 
can  go  that  far.    We  can  follow  the  negotiable  instrument  law, 
one  steft  and  it  will  be  a  step  in  the  right  direction,  so  that  a 
lawyer  may  know,  with  some  degree  of  certainty,  what  the  law 
in  another  state  is. 
The  amendment  to  the  motion  received  a  second. 
The  President — The  motion  is  an  amendment  to  the  -original 
motion  that  the  report  of  the  committee  be  adopted.    Are  there 
any  further  remarks  ? 

Mb.  Parker — Mr.  President,  I  have  a  good  deal  of  sympathy 
with  Judge  Whitson's  suggestions,  but  I  am  also  very  much 
impressed  with  Brother  Grosscup's  suggestion.  Now,  just  be- 
cause the  ideal  is  far  off  is,  to  my  mind,  no  reason  for  with- 

-6 
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holding  all  efforts  in  that  direction.  In  the  evolution  of  tbinr* 
we  have  come  to  that  stage  when  \ve  have  practically  agree: 
upon  a  law  touching  negotiable  instruments,  and  as  time  g«*^ 
on,  there  will  be  other  subjects  evolved  where  we  all  arrive  >l 
common  ground.  It  does  not  seem  to  me,  as  Brother  Whits-Jj 
suggests,  that,  on  the  question  of  divorce,  we  are  a  long  way- 
from  that;  but  in  that,  I  would  not  withheld  a  hand  on  \hr 
account,  and  probably  in  a  year  or  two  we  will  want  to  reonu- 
mend  something  to  the  legislature. 

Judge  Hanfobd — Mr.  President,  Judge  Whitson  has  men- 
tion the  difficulty  of  securing  enactments,  that-,  is,  affirmative 
action  by  the  legislature.  I  think  one  of  the  evils  that  we  havv 
to  contend  against  is  too  much  legislation,  and  if  we  contimit 
to  co-operate  with  the  national  association  looking  to  the  uni- 
formity of  state  laws  we  ^vill  be  able  to  hold  what  ground  wo 
have  gained.  If  we  have  not  power  and  influence  enough  tu 
influence  affirmative  legislation  we  can,  at  least,  work  negativelv 
to  keep  the  legislature  from  changing  these  uniform  laws  tha* 
have  been  enacted.  Having  once  arrived  at  common  ground, 
it  is  sometliing  to  have  an  influence  at  work  to  prevent  tin 
eternal  tinkering  and  changing  w^hich  causes  a  great  deal  nf 
confusion  and  trouble  to  people  in  business. 

There  being  no  further  remarks,  the  question  upon  the  amwiJ- 
mont  is  put  to  the  house  and  carried. 

The  original  motion  as  amended  also  carried. 

The  President — ^We  will  now  listen  to  a  piaper  by  Mr.  Henrv 
McLean  upon  The  Evolution  of  Legislative  Methods. 

Mr.  McLeax — Mr.  President,  and  gentlemen  of  the  Bar  As 
sociation :  When  this  subject  was  first  assigned  me  I  took  some 
pains  to  investigate  and  collect  some  material,  both  from  his- 
torical and  scientific  sources,  but  it  grew  to  such  magnitude  thar 
I  found  it  practically  impossible  to  deal  with  the  subject  in  a 
paper  like  this,  and  I  commenced  plnming  most  serverely,  and  I 
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finally  found  it  necessary  to  confine  my  remarks  to  one  principle 
and  to  one  application  of  that  principle,  and  my  paper  would 
bo  more  properly  entitled  "The  Evolution  of  State  L^slative 
[Methods,"  and  if  the  Secretary  feels  inclined  to  publish  this 
or  does  publish  it,  I  would  like  to  have  him  give  it  that  subject 
instead  of  the  more  general  one  of  "The  Evolution  of  Legisla- 
tive Methods."     (See  Appendix.) 

Tjie  President — Discussion  of  this  very  interesting  paper 
is  now  in  order. 

Judge  Black — Mr.  President,  I  have  been  struck  with  this 
paper,  and  it  voices  a  sentiment  that  I  do  not  approve  of.  Legis- 
lation should  come  from  the  walks  of  the  humble  and  of  all  of 
the  people.  Men  look  at  questions  honestly  differing,  largelj^ 
from  their  point  of  view,  from  the  kind  of  glasses  we  wear. 
If  we  wear  green  glasses  we  see  green  colors.  This  idea  of 
having  some  superior  beings  legislate  for  us  I  think  is  wrong. 
The  man  that  toils  in  the  ditches  and  rubs  shoulder  to  shoulder 
with  his  fellow  workingman  in  the  mill ;  the  man  that  tills  the 
the  ground  and  knows  the  wants  and  thoughts  of  that  people,  1 
think  are  fit  for  l^slation  everywhere.  It  strikes  at  the  very 
foundation  root  of  our  government  It  was  said,  when  this 
great  government  of  ours  was  formed,  when  it  was  a  mere  experi- 
ment, that  here  were  a  lot  of  ren^ades  from  all  over  the  world, 
men  turned  to  this  country  because  of  crimes  that  they  had 
committed,  men  who  were  sent  to  this  country  because  they  were 
not  thought  to  be  good  citizens  of  others ;  that  this  people  could 
never  govern  themselves  and  never  legislate  for  themselves  and 
never  build  up  a  great  government.  This  has  been  an  experi- 
ment that  stands  in  the  face  of  the  world  as  proof  of  the  fact 
that  men — the  ordinary,  every-day  men,  are  fit  for  legislative 
duties  and  fit  for  government.  This  grand  country  of  ours,  the 
grandest  in  the  history  of  all  the  world,  it  seems  to  me,  stands 
forth  as  proof  of  this  fact  that  there  are  no  men  so  constituted 
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naturally  that  they  have  the  supreme  right  and  have  the  su- 
preme power  and  have  supreme  wisdom  and  ought  to  legislate. 
I  tell  you  that  the  principle  of  all  legislation  is  commoa-sense; 
commo-n-sense^  the  ordinary  common-sense  of  every-day  people, 
the  ordinary,  every-day  man  that  we  lawyers  and  judges  some- 
times look  upon  as  not  having  the  wisdom  that  we  have  at- 
tained— out  of  it  all,  liberty  and  justice  are  evolved  from  the 
common  ranks,  and  I  believe  in  that  representative  body  that 
takes  the  ordinary  man  and  puts  him  in  the  hall  of  the  legis- 
lature to  give  his  common  view  of  life  along  with  the  other  men, 
the  great  men,  who,  if  they  have  that  superior  wisdom,  will 
have  that  superior  power  with  their  fellows,  and  out  of  it  all 
good  will  come.  That  underlying  feature  that  we  must  have 
some  men  set  apart,  like  the  supreme  court,  to  frame  our  laws 
for  us,  I  think  savors  of  that  principle  that  has  built  up  mon- 
archies, the  divine  right,  the  great  power  that  leaves  it  to  the 
nobility  of  the  world  to  frame  laws  for  us.  As  an  American^ 
l)roud  of  my  country',  proud  of  its  growth,  I  do  not  approve 
of  that  idea  that  there  are  some  men  so  great  and  so  wise  that 
these  powers  of  making  laws  for  us  shooild  be  delegated  to 
them  and  that  the  ordinary,  every-day  man  is  unfit  for  self- 
govornment. 

The  Pkesident — Are  there  any  further  remarks? 

Mr.  Ashton — Mr.  Chairman,  in  justice  to  the  writer  of  this 
paper,  it  seems  to  me  that  the  remarks  of  the  last  gentleman 
are  somewhat  out  of  order.  I  do  not  believe  that  when  a  mem- 
lx}r  of  the  bar  is  called  upon,  a  busy  lawyer,  to  devote  his  time 
and  his  lalx)r  to  the  presentation  of  a  paper  to  an  association 
of  this  character,  tliat  he,  or  his  paper,  should  be  particularly 
or  thoroughly  ])laced  on  trial.  Papers  of  this  kind,  as  I  imder- 
stand  it,  are  read  for  the  general  benefit  of  the  Association.  If 
they  have  their  res|x^ct,  well  and  good;  if  they  have  not,  why, 
certainly  no  harm  has  come  to  the  Association,  so  I  think  it  is 

Digitized  by  VjOOQIC 


State  Baa  Association  85 

rather  severe  upon  the  writer  of  the  paper  to  have  it  criticised 
in  this  manner,  and  I  siiniply  rise  up  in  defense  of  one  who 
cannot  very  well  speak  in  his  own.  behalf,  he  having  been  the 
author  and  reader  of  the  paper.  I  think  the  criticism  is  rather 
out  of  place  and  excessive. 

Mb.  Hueston — ^Mr..  President,  a  thought  occurs  to  me  in  this 
connection.  I  have  given  considemtion  to  the  condition  that 
confronts  us  with  reference  to  our  state  legislation,  and  a  condi- 
tion does  confront  us  whether  we  like  it  or  not ;  and  the  trouble 
is,  and  the  remedy  perhaps  may  be,  that,  under  the  present 
system,  the  people  do  not  have  any  show  at  the  adoption  of  the 
laws  that  are  to  govern  them.  That  is  the  purport  of  the  paper, 
and  that  is  the  fact  I  think.  In  other  words,  these  people  who 
are  competent  to  govemi  themselves  do  not  have  a  chance,  under 
the  present  system,  and  if  my  good  friend  Judge  Black  had 
attempted  to  get  some  legislation  that  was  pust  and  meritoricois 
I  think  he  would  see  the  point  Xow  then,  I  am  not  arguing 
the  question  at  all,  but  this  has  struck  me,  that  there  are  two 
ways,  now,  by  which  the  evils — or  the  conditions,  I  will  say, 
not  evils — ^the  conditions  that  confront  us  may  be  materially 
improved  at  the  present  time  and,  with  the  risk,  perhaps,  of 
exciting  a  little  discussion,  which  is  my  purpose  at  this  time, 
I  want  to  say  that  the  first  point  that  I  make  is  that,  by  the 
adoption  of  the  system  of  primary  election,  whereby  we  get 
real  representatives,  we  could  materially  improve  the  condition. 
If  anytbody  thinks  differently,  of  course,  I  would  just  like  to 
hear  him  say  so.  Second,  by  enlarging  the  idea  of  referring 
momentous  questions  to  the  vote  of  the  people  of  the  state  under 
some  system  of  referendum — using  that  term,  of  course,  in  tlio 
good  meaning  instead  of  the  bad  meaning,  you  know — ^we  could 
also  materially  improve  the  legislative  department  of  our  state. 
In  other  words,  we  have  never  known  of  the  people  of  a  whole 
state  to  go  wrong  on  a  constitutional   amendment.     I  never 
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have.  Every  time  that  I  have  ever  observed  the  people  of  a 
whole  state  vote  oa  either  a  -whole  constitution  or  on  any  singk 
amendment  I  have  never  known  an  instance  where  they  did  not 
improve  the  condition,  and  they  can  put  that  simple  expedient 
into  operation  in  this  or  any  other  state  and  submit  the  im- 
portant qjuestions  to  a  vote  of  the  people^  and  thereby  improve 
the  the  condition  of  the  laws  of  the  state,  and  very  materially  im- 
prove the  condition  of  the  citizenship  of  the  state^  by  the  reBxilt- 
ing  enlightenment  that  would  come  from  urging  a  campaign 
of  that  character.  Therefore,  while  I  do  not  care  to  actually 
move  that  this  bar  go  into  those  questions  at  all,  I  submit  that 
there  are  two  ways  by  which  the  legislative  condition  in  the 
state  could  be  materially  improved. 

The  President — Is  there  any  further  discussion  ? 
Judge  Black — Mr.  Presiden.t,  I  just  want  to  say  one  -word. 
My  brother  thinks  that  papers  ought  not  to  be  criticised.    Prob- 
fi^bly,  by  reason  of  my  inexperience,  I  did  not  understand  the 
thing.    I  supposed  that  when  a  body  of  lawyers  got  together  and 
a  paper  was  read,  that  persons  who  disagreed  with  it  might 
express  themselves,  but,  if  that  is  wrong,  I  want  to  apologize. 
I  find,  as  a  rule,  that  lawyers  are  pretty  good  to  stand  criticism. 
The  President — Is  there  any  furUier  discussion  ? 
Mr.  Reeves— Mr.  President,  I  was  in  hopes  that  other  and 
older  members  of  the  bar  might  further  discuss  this  paper.     It 
IS  said  that  '^Fools  rush  in  where  angels  dare  not  tread,^'  and,  if 
that  IS  the  case,  why,  I  am  willing  to  piay  the  role  of  fooL    I 
concur  heartily  in  what  Judge  Black  said  and,  in  doing  so.  I 
am  sure  that  I  make  no  criticism  of  the  gentleman  who  wr.>te 
e  i>aper.     He  is  to  be  commended  for  his  fearlessness,  for 
fo^    ^.""^^l^^^  ^^^^  and  the  emphatic  way  that  he  put  them 

searcr    h^  h      ^^""^  ^^  "^^^  ^  *^  learning,  industiy  and  re- 
wnich  are  sho^vn  in  the  preparation  of  the  paper;  but, 
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if  it  comes  to  a  place  where  we  must  agree  that  the  American 
jieople  and  the  people  of  the  state  of  Washington,  do  not  know 
^vh.at  they  want  and  are  incapable  of  getting  that,  then  I  want 
to  be  recorded  as  a  dissenter.    It  may  be  possible  that  the  peo- 
ple, at  the  present  moment,  do  not  know  exactly  how  to  get  that 
^v"llich  they  desire,  but  it  is  not  true  that  they  do  not  know  that 
which  they  do  desire.     If  you  will  go  with  me  into  the  country 
to    the  agriculturist  where  he  is  harvesting  his  golden  grain, 
if   you  will  follow  me  to  the  horticulturist  where  he  is  now 
picking  the  peach  from  the  tree  and  the  grape  from  the  vine, 
or  if  you  will  go  into  the  factories  where  they  are  converting  . 
Nature's  products  into  those  things  to  be  put  into  industrial 
pursuits,  you  will  find,  with  one  cry,  when  you  ask  them  what 
they   desire  in  the  way  of  legislation,  they  will  tell  you  that 
they  desire  that  legislation  which  gives  every  man,  woman  and 
child  in  this  country  equal  opportunities  and  equal  burdens 
in  the  government.     They  want  equal  taxation  and  they  want 
equal  opportunity.     If  they  cannot  get  that,  then  the  exalted 
minds  to  wiiich  reference  has  been  made  in  this  paper  should 
point  out  to  these  with  the  inferior  endowments  the  manner  in 
which  those  good  things  may  be  secured.    I  am  willing — ^being 
from  Missouri — to  be  shown,  but  I  am  not  willing  that  some- 
body, as  to  whom  I  have  no-  voice  in  his  selection,  shall  legis- 
late for  me  or  make  laws  for  me.     It  may  be  that  a  tribunal 
suggested  by  the  paper  would  evolve  a  set  of  laws  that  would  be 
far  superior  to  those  we  have  on  the  statute  books  at  the  present 
time,  but  I  submit  that  a  great  many  of  the  laws  that  we  have 
at  the  present  time  were  evolved,  not  by  the  pepole,  but  by  some 
such  tribunal  as  has  been  suggested  in  the  paper.    Now  then,  it 
may  be  that  a  body  of  men,  selected  in  tibe  manner  that  the 
supreme  court  of  this  state  is  selected,  could  better  legislate  than 
the  man  from  the  plow.    I  am  willing,  however,  to  trust  legisla- 
tion to  the  people.     I  state,  on  the  authority  of  the  great  and 
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immortal  Abraham  Lincoln,  that  the  government  is  for  the  peo- 
ple and  must  be  by  the  people.  Now  then,  if  it  is  by  the  people 
and  comes  from  the  people,  it  doee  not  come  from  a  body  of 
men  that  are  far  removed  from  the  people.  I  undertake  to  sav 
that  even  a  lawyer,  who  mixes  in  daily  life  with  people  from 
all  walks  of  life,  if  he  mixes  only  in  the  matters  that  are  brought 
before  him  by  reason  of  his  professional  duties,  hais  not  got  the 
proper  conception  of  the  ideas  and  impulses  and  desires  of  the 
people.  He  must  get  closer  to  them ;  he  must  get  down ;  he 
must  look  at  things  as  they  look  at  them ;  he  must  feel  them  as 
they  feel  them ;  and  when  he  sees  and  feels  as  they  do  he  will 
then  know  and  realize  that  a  spirit  of  fairness,  a  spirit  of  patriot- 
ism is  manifest  at  every  move,  and  it  is  directed  by  a  greater 
degree  of  intelligence  than  is  commonly  credited.  I  think  the 
people  can  be  safely  entrusted  to  make  their  own  laws. 

Me.  McLean — Mr.  President^  I  would  like  to  set  these  gentle- 
men right  on  this  mper.  I  have  got  no  defense  to  make  for  it. 
I  think  possibly  I  am  more  radical  along  the  lines  they  talk 
than  they  are  themselves.  The  paper  expressly  endorses  the 
initiative  and  referendum  and  perhaps  many  of  them  would 
not  go  to  that  extent.  My  researches  on  those  particulars  of  the 
government  in  Switzerland  and  other  places  have  led  me  to 
the  conclusion  that  the  initiative  and  referendum  is  the  most 
conservative  system  of  legislation  that  can  be  adopted  and  I  be- 
lieve the  history  of  those  places  where  it  has  had  free  scope 
for  any  length  of  time  will  demonstrate  it.  This  has  been  dem- 
onstrated in  our  state  in  the  constitutional  amendment  It 
has  created  some  remark.  The  people  are  afraid  of  it,  but  when 
they  take  time  to  investigate  it  they  will  find  that  the  best  in- 
terests of  society  are  conserved  by  it  by  giving  the  people  a 
free  and  fair  chance  to  govern  themselves.  The  point  in  the 
paper  is  not  that  we  are  to  restrict  the  people  but  it  is  to  give 
the  people  a  chance  to  simplify,  systematize  and  unify  a  system 
of  government. 
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Mr.  Holt — ^Mr.  President,  that  was  the  idea  I  gathered  from 
the  paper  of  Mr.  McLean,  and  speaking  from  my  kniowledge 
on  the  subject,  and  from  some  experience  of  my  own  in  thq 
piastj  I  desire  to  point  out  one  instance  in  which  his  idea  is  put 
into  very  successful  operation.  Of  course,  his  suggestion  that 
a  body  be  appointed  to  l^slate,  like  the  supreme  court  of  the 
United  States^  is  idealistic  in  character — a  mere  suggestion,  but 
in  the  old  state  where  I  lived — ^Mississippi — it  was  possible,  but 
it  is  impossible  in  this  state,  and  that  is  where  I  place  the 
source  of  a  great  many  evils,  other  than  to  our  legislation — 
it  was  possible  to  adopt  a  code  as  a  whole.  In  the  early  history 
of  the  state  a  very  able  man,  Poindexter  by  name,  prepared  a 
code.  From  that  time  on,  at  succeeding  sessions  of  the  legisla- 
ture in  1857,  1871  and  in  1880,  a  code  committee  was  ap- 
pointed composed  of  one  or  two-  of  the  ablest  lawyers  of  the 
states  They  prepared  a  code  which  was  a  revision  and  a  re- 
enactment  of  the  laws  as  they  stood  and  that  revision  was  sub- 
mitted to  the  legislative  committee  of  the  next  session  of  the 
legislature  and  from  that  committee  it  was  submitted  to  the 
representatives  of  the  people,  the  legislature,  and  was  adopted 
as  a  code  as  a  whole,  and  we  have,  I  think,  the  most  absolutely 
perfect  code  that  can  be  imagined.  There  is  less  confusion. 
The  practice  of  law  is  simpler.  Technicalities  are  compara- 
tively nothing.  A  man  can  almost  fall  into  the  supreme  court 
and  yet  the  two  systems,  the  common  law  and  equity,  are  sep- 
arate. Yet,  by  reason  of  the  fact  that  the  code  has  always  been 
in  the  hands — its  preparation,  its  form,  its  general  structure, 
has  been  submitted  to  some  one  or  two  individuals  of  proper 
learning  and  capacity,  it  has  remained  practically  the  same  code, 
unimpaired,  and  we  have,  I  think,  the  finest  system  of  practice 
and  laws  in  the  country.  That  is  the  same  idea,  in  anotlier 
from,  suggested  by  Mr.  McLean.  I  think  the  general  idea 
underlying  his  paper  is  absolutely  correct. 
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Mr.  McLean — Mr.  President,  I  would  just  like  to  give  one 
other  illustration.  Lord  Macaulay  prepared  a  penal  code  for 
India,  It  is  the  only  piece  of  English  legislation  that  they  have 
been  able  to  adopt  in  India  that  is  at  all  satisfactory  to  that 
country,  and  it  is  a  single-handed  piece  of  work  prepared  by 
Lord  Macaulay  upon  the  basis  of  the  English  jurisprudence. 
It  is  a  great  success,  and  the  only  success  that  they  have  been 
able  to  carry  out  in  India  in  jurisprudence. 

Adjournment  was  here  taken  until  2 :30  o'clock  p.  m. 


AFTERNOON  SESSION. 

The  President — The  meeting  will  now  come  to  order.  Is 
there  any  further  discussion  on  the  paper  that  was  in  process 
of  discussion  at  the  time  of  the  adjournment  at  noon  ?  Is  the 
report  of  the  Legislative  Committee  now  ready  ? 

The  report  is  read  by  the  Secretary. 

REPORT  OF  COMMITTEE  ON  LEGISLATION. 
To  the  President  and  Members  of  the  State  Bar  Association: 

Your  committee  to  whom  was  referred  the  resolution  recommending 
an  increase  in  the  salaries  of  the  supreme  and  superior  Judges,  besg 
leave  to  report  as  follows: 

We  recommend  that  the  next  legislative  assembly  be  asked  to  fix  the 
salaries  of  judicial  officers  as  follows: 

To  judges  of  the  supreme  court,  $6,000  per  annum. 

To  judges  of  the  superior  court  residing  in  counties  the  county  seat 
of  which  exceeds  50,000  in  population,  $5,000  per  annum. 

To  other  judges  of  the  superior  court,  $3,500  per  annum. 

And  we  do  further  recommend  that  a  committee  be  appointed  to  con- 
sist of  the  President  of  this  Association  and  two.  others  to  be  appointed 
by  him  to  endeavor  to  make  this  recommendation  effectual  by  legislative 
enactment. 

Believing  that  the  various  provisions  of  our  code  relating  to  legal 
conduct  and  procedure  are  satisfactory,  we  beg  to  submit  this  as  the 
report  of  your  committee.    Respectfully  submitted, 

Lbqislative  OoicMrrcEE, 
By  B.  S.  Grosscnp,  Chairman. 
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The  Secbetary — Mr.  President,  inasmuch  as  this  resolu- 
tion was  referred  to  the  Committee  on  Legislation  and  the  Com- 
mittee on  Judiciary  jointly,  if  there  is  no  objection  I  will  read 
the  r^ular  report  of  the  Committee  on  Judiciary  as  it  deals 
with  the  same  subject: 

KEPORT  OF  COMMITTEE  ON  JUDICIARY. 

To  the  Wcshington  State  Bar  Association: 

We,  your  Committee  on  the  Judiciary,  beg  leave  to  submit  the  fol- 
lowing report: 

Owing  to  the  increase  of  work  which  now  devolves  upon  the  supreme 
court  of  this  state  and  upon  the  superior  Judges  in  counties  containing 
cities  of  the  first  class,  we  believe  the  time  has  arrived  when  there 
should  be  an  increase  In  salaries.  The  Increase  in  commercial  impor- 
tance of  this  state  has  naturally  brought  with  it  not  only  a  large  increase 
in  litigation,  but  promises  to  continue  at  the  same  rate  of  increase  if 
not  greater  than  is  shown  by  the  records  of  the  courts  during  the  last 
few  years.    We  therefore  recommend  the  following: 

First,  That  the  salaries  of  the  judges  of  the  supreme  court  be  in- 
creased to  $7,000  per  annum. 

Second,  That  the  salaries  of  the  superior  Judges  in  all  counties  con- 
taining cities  of  the  first  class  be  increased  to  $5,000  per  annum. 

Third,  That  the  President  of  this  Association  appoint  a  committee 
of  five  who  shall  draft  an  act  to  be  presented  at  the  next  session  of  the 
legislature,  and  to  use  all  honorable  means  to  secure  its  early  passage 
and  approval. 

The  President — You  have  heard  the  report  of  the  com- 
mittees, gentlemen.     What  will  be  done  with  them? 

Mb.  Doveix — I  move  the  adoption  of  the  report  of  the  Oom- 
mittee  on  Legislation. 

Motion  seconded. 

The  President — 'Are  you  ready  for  the  question  ? 

Mb.  Bell — ^Mr.  Chairman,  I  would  like  to  ask  why  the  su- 
perior judges  residing  in  cities  of  fifty  thousand  or  more,  are 
entitled  to  a  larger  salary  than  some  judge  outside  who  may 
do  twice  as  much  work  ?  I  would  like  to  have  some  gentleman 
answer  that  question. 
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The  Secbetaby — ^It  is  presumed  the  nickel-in-the-slot  ma- 
chine is  not  running  in  the  smaller  towns. 

Me.  Dotbll — ^Mr.  Chairman,  I  have  had  some  part  in  tie 
framing  of  that  report,  and  I  suggest  that  it  might  be  ppc»per 
that  I  state  what  we  had  in  mind  when  we  framed  the  report 
as  we  have.  We  have  beenj  convinced  that  the  present  salary 
paid  the  judges  in  the  cities  is  totally  inadequate  to  provi^ic 
them  the  necessary  means  to  live  on,  and  we  believe  that  tb*- 
expense  of  living  in  the  smaller  cities  is  much  less  than  it  is  in 
the  three  cities  of  Seattle,  Spokane  and  Tacoma,  and  just  basing 
it  upon  the  cost  of  living  in  the  respective  cities,  we  have  thought 
that  it  would  be  proper  that  the  salaries  of  the  judges  who 
happen  to  reside  in  those  citiesf  be  fixed  at  five  thousand  dollars, 
and  then  thirty-five  hundred  would  be  about  the  sum  whieli 
would  afford  about  the  same  means  to  those  who  live  in  the 
smaller  cities.  Xow,  that  was  the  idea  of  the  committee.  We 
would  be  very  glad  to  hear  any  discussion  and,  if  the  sense  •  f 
the  Association  is  different,  would  be  glad  if  the  sense  of  the 
Association,  instead  of  the  sense  of  the  committee,  were  report^ 
to  the  legislature. 

Judge  Black — ^Mr.  President,  I  do  not  think  Mr.  Bell  need 
worry.  We  expect  to  have  fifty  thousand  people  here  in  Everett 
before  long. 

The  President — Mr.  Bell  was  looking  after  some  of  the 
smaller  towns.  I  don't  think  anyone  would  imagine  that  he 
referred  to  Everett. 

Mr.  Parker — Mr.  President,  I  am  con^derably  in  sympathy 
with  the  general  trend  of  the  report,  but  I  have  a  few  objections 
to  it  One  is  the  objection  suggested  by  my  brother  here  (Mr. 
Bell).  I  do  not,  seriously,  see  any  reason  for  giving  a  man 
more  in  a  large  place  than  in  a  small.  Each  judicial  district 
is  formed  upfon  the  theorv  that  it  provides  the  proper  amount 
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of  work  and  it  certainly  requires  the  same  amount  of  ability. 
As  to  the  question  of  living,  I  am  not  able  to  see  that  the  dif- 
ference is  material  between  one  place  and  another,  especially 
in  a  district  where  a  judge  has  to  travel  around,  but  that  is  not 
the  most  serious  objection  I  have  to  it  I  would  not  object 
to  the  superior  and  supreme  judges  getting  as  large  a  salary  as 
is  here  suggested,  but  I  view  it  from  a  practical  standpoint, 
and  I  think  this  is  overreaching*  It  is  going  to  that  extent 
where  we  cannot  entertain  any  hope  of  the  legislature  ever 
paying  any  attention  to  us.  Xow,  I  think  five  and  six  thousand 
is  considerably  beyond  the  average  that  is  paid  throughout  the 
Union  for  that  kind  of  work,  and,  while  I  would  not  have  any 
objection,  and  would  concur  that  it  is  none  too  much,  I  believe 
if  we  were  to  recommend  to  the  legislature  a  scale  of  about  four  • 
and  five  and  making  it  uniform  throughout  the  state,  we  would 
have  more  reason  to  hope  for  success.  I  believe  four  thousand 
for  su,pierior  judges  and  five  thousand  for  supreme  judges,  while 
possibly  not  enough,  is  a  great  deal  better  than  we  have  now 
and  we  could,  I  think,  much  more  likely  expect  concurrence  in 
such  ideas  by  the  legislatura  I  simply  suggest  that.  I  even 
have  not  a  motion  to  make  in  comieetion  with  it 

The  Pbesident — Are  tliere  any  other  remarks  on  the  report 
of  the  committee  ? 

The  Secretary — Mr.  President,  two  years  ago  we  prepared 
a  bill  providing  for  an  increase  in  the  salaries  of  the  supreme 
judges  and  had  it  before  the  legislature.  At  that  time  I  prepared 
a  schedule  of  the  salaries  paid  by  the  different  states  to  their 
judges  of  the  courts  of  last  resort  While  I  haven't  that  list 
here,  yet  I  have  the  data  for  part  of  it.  I  should  be  glad  to 
give  it  if  it  would  be  of  any  interest 

The  President — I  think  it  would  be  interesting,  and  sup- 
pose you  read  it 
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Mr.  Graves — Mr.  Secretary,  I  would  like  to  inquire  if,  ii 
your  investigation  of  the  statutes,  you  found  that  in  any  stat? 
of  the  Union  there  was  any  distinction  made  in  the  salary  of  tfe 
judges  of  courts  corresponding  to  our  superior  courts  in  this 
state,  whether  they  lived  ini  large  cities  or  in  rural  districts  i 

The  Secretary — I  did.  I  found  many  of  them  that  way. 
For  instance,  in  the  city  of  New  York  the  supreme  judges-- 
corresponding  practically  with  the  superior  judges  of  this  state 
— ^get  seventeen  tliousand  five  hundred  dollars  a  year,  while  1 
think  these  farther  up  the  state  get  seven  thousand  dollars  a 
year;  probably  some  of  them  as  low  as  five;  I  am  not  certain 
as  to  that,  but  I  know  there  is  more  than  ten  thousand  dollar? 
difference.  In  Illinois  I  found  it  was  the  same  way.  The 
Cook  county  judges  get  very  much  larger  salaries  than  the  other 
judges. 

Some  of  the  states  have  the  salaries  fixed  by  the  constitution, 
in  fact,  most  all  of  them  either  in  the  minimum  or  definitely. 
Oregon's  constitution,  for  instance,  fixes  the  salaries  of  her  su- 
preme judges  at  $2,000,  but  the  legislature  indirectly  increase? 
that  by  allowing  nearly  that  much  more  for  expenses.  I  found 
one  state,  I  have  forgotten  now  just  what  one  it  was,  where  the 
constitution  fixed  the  salary,  and  the  legislature  almost  douUe^l 
it  to  compensate  the  judges  for  -preparing  the  syllabi  to  their 
opinions.  Xew  York  allows  $3,700  to  each  judge  for  expenses. 
So  the  figures  I  shall  give  may  not  be  the  full  oompeaisaiion: 
Cal.,  $6,000;  Colo.,  $6,000  and  $4,000  for  trial  judges;  Omui.. 
$6,500  and  $6,000  for  trial  judges;  Del.,  $4,000  and  trial 
judges  same;  Idaho,  $4,000  and  trial  judges  $3,000 ;  111.,  $7,000 
and  trial  judges  $3,500;  Ind,,  $6,000  and  trial  judges  from 
$2,500  to  $5,000 ;  Iowa,  $6,000  and  trial  judges  $3,500 ;  Kan.. 
$3,000  and  trial  $2,500;  Ky.,  $5,000,  trial,  $3,000  to  $5,000; 
La.,  $5,000,  trial,  $2,000  to  $4,000;  Me.,  $5,000,  trial,  $5,000; 
Md,,  $4,500,  trial,  $3,600;  Mass.,  $8,000,  trial  $6,500;  Mich., 
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•^T,O00;  Minn.,  $5,000,  trial,  $3,500;  Miss.,  $4,000;  Mo.,  $4,- 

5  GO,  intermediate  court,  $5,500,  and  trial,  $2,000  to  $5,500, 

according  to  population;  Mont,  $4,000,  trial,  $3,500;  Nev.,  $4,- 

500,  trial,  $4,000 ;  K  J.,  $9,000 ;  circuit  judges,  $7,500 ;  N.  Y., 

$10,000,  with  $3,700  for  expenses,  trial,  $7,200,  except  in  the 

first  district — New  York  city — ^where  it  is  $17,500,  trial  judges 

liave  also  $1,000  for  expenses;  North  Dakota,   $5,000  with 

$1,200  additional  for  expenses;  Ohio,  $6,500,  trial,  $3,000  to 

$6,000;  Oregon,  $3,500,  trial,  $3,000  to  $6,000;  Peon.,  $10,- 

OOO,  intermediate  appellate,  $9,000,  trial  $5,000  to  $8,000; 

K.  I.,  $5,000,  trial,  same;  Tex.,  $4,000,  intermediate  appellate, 

$3,500,  trial  $2,500;  Utah,  $5,000,  trial,  $4,000;  Va.,  $4,000, 

trial,  $2,000  to  $4,000;  W.  Va.,  $4,500,  trial,  $3,300;  Wis., 

$6,000,  trial,  $4,000. 

There  is  another  thing  I  noticed  in  my  investigation:  few 
of  the  states  have  so  short  a  tenure  for  their  judges  as  our  state. 
The  terms  will  range  from  life,  as  it  is  in  Massachusetts,  Penn- 
sylvania 21  years,  iN'ew  York  14  years,  to  as  low  as  four  years, 
Imt  the  majority  of  them  is  about  ten  years. 

Judge  Joinee — In  IsTew  York,  you  spoke  about  seventeen 
thousand  five  hundred.  Those  are  the  city  judges.  I  think 
the  supreme  judges  throughout  the  state  get  the  same  compensa- 
tion. 

The  Seceetaky — The  supreme  judges  in  the  First  district, 
which  takes  in  iN'ew  York  city,  get  seventeen  thousand  five  hun- 
dred dollars  a  year.     The  state  is  divided  into  four  districts. 

Mb.  Bridges — Mr.  President,  as  being  from  one  of  the  out- 
side and  rural  districts,  I  wish  to  oppose  the  report.  Accord- 
ing to  the  fees  collected  by  the  clerk  of  our  county,  it  is  fourth 
in  the  state  in  the  amount  of  litigation,  and  yet  the  county  seat 
is  a  town  of  about  a  thousand  people.  Xow,  I  do  not  under- 
stand why  a  judge  transacting  the  business  of  that  county  should 
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not  receive  the  same  salary  as  the  judges  who  transact  simiU: 
business  in  larger  counties.  In  still  other  districts  one  judse 
has  three  or  four  counties,  as^  for  instance,  Judge  Rice,  ani 
his  duties  are  very  arduous.  I  do  not  believe  there  should  l^ 
any  distinction  in  the  amount  of  compensation. 

Mr.   Gordon — Mr.  President,  the  only  fear  that   I    wouli 
have  at  all  in  pdacing  all  the  superior  judges  on  a   basis  "f 
equality  as  regards  salary  would  be  that  it  would  involve  to- 
large  an  expenditure  and,  undoubtedly,  would  kill  the  entire 
measure.     I  do  not  know  how  many  superior  judges  there  are 
in  the  state  outside  of  the  three  cities  that  have  been  m^i- 
tioned.    I  should  suppose,  however,  that  there  are  fully  thirty. 
As  to  the  difference  between  thirty-five  hundred  and  five  thou- 
sand— fifteen  hundred — it  would  be  about  forty-five  thousand 
dollars  a  year  to  be  added  to  that  proposed  by  the  committee, 
and  it  seems  to  me  it  would  be  too  much  to  expect  of  a  parsi- 
monious legislature.     I  believe,  therefore,  as  a  practical  propo- 
sition, we  ought  to  adopt  something  in  line  with  the  committee's 
report  or  abandon  the  idea.     I  also  conceive,  Mr.   PresideDt, 
that  there  is  much  room  for  the  difference  suggested  by  die 
committee.     I  am  not  prepared  to  combat  any  of  the  state- 
ments that  have  been  made  as  to  the  work  in  some  of  these 
outside  districts,  but  I  am  in  a  position  to  say  that  in  manv 
of  the  outside  districts  there  is  not  one-third  of  the  work  that 
is  exacted  of  the  judges  in  King,  for  instance,  and  Spokane 
counties.     I  belie\'e,  on  the  other  hand,  that  it  has  been  the 
jK>liey  of  the  legislature — a  policy  that  should  commend  itself 
to  the  bar — to,  as  nearly  as  possible,  give  these  different  coun- 
ties a  judge — ^give  each  county  a  judge  of  its  own.     It  is  a 
matter  of  convenience  to  the  bar,  a  policy  that  would  have  U^ 
be  abandoned  if  the  expense  of  the  judge's  salary  is  to  be  as 
onerous  as  that  proposed  by  my  friend.    There  are  undoubtedly 
districts  cutside  of  these  three  principal  counties,   where  tlie 
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^rv^ork  of  the  judges  today  is  as  great  as  that  of  any  of  the  judges 
Ixx    the  three  named,  but  they  are  exceptions,  in  my  judgment, 
Xtr,  President,  and  I  believe,  on  the  whole^  it  will  be  found 
that  in  the  far  greater  number  of  districts  today  the  work  is 
vory  much  less  than  that  of  the  judges  of  those  counties.     No 
man  who  has  lived  in  the  outside  counties  and  also  lived  in 
axiy  one  of  these  three  cities  can  have  any  possible  doubt  about 
tlie  difference  in  expense.     There  could  be  no  question  about 
tliat  part  of  it;  a  difference  that  certainly  must  be  nearly  one 
thousand  dollars  per  year.     I  take  it  that  a  judge  of  the  su- 
perior court  of  King  county,  for  instance,  in  order  to  maintain 
himself  with  an  equal  degree  that  a  judge  out  in  one  of  the 
smaller  counties  is  enabled  to  maintain  himself,  must  incur 
an  added  expense  of  easily  one  thousand  dollars  per  year,  so 
there  is,  not  only  as  regards  the  volume  of  business  or  measure 
of  responsibility,  but  the  actual  expBnse  involved,  much  room 
for  the  discrimination  of  the  committee.     Now,  as  regards  the 
general  proposition  of  salarie©  being  too  high,  and  the  prac- 
ticability of  the  proposition,  I  do  not  think  so.     I  believe,  not 
only  as  a  matter  of  justice  to  the  judges^  these  salaries  should 
be  fixed  at  least  in  the  figure  suggested  by  the  committee,  but  I 
believe  each  member  of  the  bar  has  a  personal  interest  in  it.     I 
believe  when  you  get  your  court,  as  now,  at  a  salary,  the  su- 
preme judges,  at  four  thousand  dollars  a  year,  you  cheapen  the 
practice  of  law.     Any  attorney  who  has  had  occasion  at  all  to 
visit  outside  states  has  been  confronted  with  the  sneer  that  has 
gone  around  when  a  lawyer,  for  instance,  in  New  York,  asks, 
"What  do  you.  pay  your  judges  out  there  ?"    It  cheapens  the  bar 
and,  to  a  certain  extent,  it  affects  your  compensation  and  my 
compensation  and  the  compensation  of  all  of  us,  so  I  feel  we 
have  a  selfish  interest  in  the  matter,  outside  of  the  broader  quee- 
tion  of  compensation  to  these  men  who  undertake  these  onerous 
—7 
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duties.     Getting  back  again  to  the  practical  side  of  it,  a  star 
must  be  mada     It  had  occurred  to  me  that  this  was  an  exeeec- 
ingly  opportune  time  to  go  to  the  legislature  with  an  insistes*. 
demand  for  this  raisa     There  will  be  no  senatorial    fight  t 
engross  the  attemtion  of  the  members  this  coming  session ;  tir 
state  is  fairly  prosperous.     There  is  no  reason  why  the  questi -l 
cannot  have  a  fair  hearing  and  determination  upon  its  merii- 
and  I  believe,  Mr.  President,  if  we  confine  ourselves  to  wL? 
is  practicable  we  may  be  able  to  accomplish  some   benefieisJ 
result.     Undoubtedly  it  is  not  entirely  fair  io  some  judges  l-n- 
it  will  help.     An  additional  thousand  dollars  is  better  than  liie 
three  thousand  they  are  getting  now,  but  I  ask  you  to  consider 
whether,  if  you  put  on  the  additional  burden  of  three  thousand 
dollars,  you  are  not  doing  a  hurt  to  the  gentlemen  you  desire 
to  help.     If  the  matter  was  one  that  rested  with  us  entirely  for 
determination,  I  believe  there  would  be  very  little  reason  for 
difference  of  opinion,  but  I  believe  the  overshadowing,  over- 
reaching purpose  here  should  be  to  make  a  start  to  acconipIi>h 
something  that  ought  to  have  been  accomplished  long  before,  and 
undoubtedly  some  change  can  be  made  in  the  proposition  whti 
it  gets  to  the  legislature,  but  I  believe  if  you  should  pit  tii? 
resolution  through  on  tlie  basis  of  five  thousand  dollars.  uvh>- 
criminately,  for  the  judges  of  the  sujjierior  court,  and  six  thou- 
sand for  the  others,  you  will  immediately  start  an.  agitation  in 
the  state  that  will  mean  the  death  of  your  measure  long  l)ef'»re 
it  is  bom. 

IMr.  Reeves — Mr.  President  it  would  undoubtedly  be  a  rerr 
difficult  matter  to  so  adjust  the  judges'  salaries  that  exact,  just uh? 
be  done  on  all  scores  and  injustice  done  on  none.  In  the  smaller 
counties,  where  the  county  has  a  judge  unto  itself,  the  schedule 
proposed,  in  all  probability,  would  be  about  right  In  districts 
composed  of  several  counties,  where  the  judge  works  irom 
morning  until  night,  and  sometimes  from  night  imtil  morning. 
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convening  as  early  as  half  past  eight  o'clock  and  running  until 

half  past  eleven  or  twelve,  day  after  day,  and  compelled  to  do 

til  at  in  order  to  get  through  with  the  business,  I  see  no  reason 

^vhy  a  judge  in  such  a  district  as  that  ought  not  to  have  the 

same  salary  as  one  in  a  city  of  fifty  thousand.     Of  course,  we 

ai^  in  a  class  where  we  expect  to  reach  it  pretty  soon  ourselves, 

so  it  don't  hurt  us  very  much,  but  it  seems  to  me  that  those 

n:iatters  should  be  taken  into  consideration.     If,  however,  the 

proper  arrangement  of  a  schedule  of  salaries  would  be  prevented 

bv  taking  one  or  two  such  districts  into  consideration,  then  I 

agree  that  it  is  better  that  those  districts  suffer  in  silence  rather 

than  prevent  the  meting  out  of  good  to  other  districts  or  other 

counties.     I  believe  a  very  happy  solution  would  be  to  instruct 

the  propose<l  committee  on  this  kind  of  legislation  to  have  the 

further  duty  imposed  upon  it  of  readjusting  these  districts  and, 

wherever  possible,  secure  unto  each  one  of  the  counties  a  judge 

of  its  own.     I  am  not  sure  whether  tliere  is  anything  before 

the  house  at  the  present  moment.     If  it  has  been  moved  that 

this  resolution  be  adopted,  then  I  want  to  move  that  for  an 

amend  en  t.     I  am  in  the  dark. 

TuE  President — The  matter  at  issue  is  the  adoption  of  the 
report  cf  the  Committee  on  Legislation. 

Mi:.  Reeves — I  move  to  amend  the  rej:K^rt  by  instructing  the 
committee  proposed  by  the  resolution  to  work  for  a  proper  re- 
adjustment of  the  districts  throughout  the  state,  and  wherever 
it  seems  advisable,  to  secure,  if  possible,  a  judge  for  each  one 
of  the  counties. 

The  President — The  Chair  would  be  inclined  to  think  that 
that  was  not  germain  to  the  orignal  motion.  It  is  an  entirely 
different  subject  and  could  be  covered  more  adequately  by  a 
separate  resolution  offered  for  that  purpose. 

Mr.  Parker — I  have  been  requested,  and  I  am  inclined  to 
do  it  myself,  to  make  a  motion  to  amend  the  report,  that  we 
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recommend  that  the  legislature  fix  the  salaraies  of  all  superi«-»r 
judges  in  the  state  at  four  thousand  dollars  and  of  all  supreine 
judges  at  five  thousand  dollars.     I  make  that  motion. 

Mr.  President — You  make  that  as  an  amendment  to  tte 
committee's  report? 

Mr.  Parker — Yes,  sir. 

The  motion  received  a  second. 

Mr.  Parker — I  make  this  as  a  practical  solution  of  the  diffi- 
culty. I  do  not  believe  the  legislature  will  go  as  far  as  the 
committee  suggests,  and  I  believe  it  is  putting  it  in  such  shape 
that  we  will  accomplish  more.  I  view  it  as  a  practical  proposi- 
tion, that  is  all. 

Mr.  Grosscup — ^Mr.  Chairman,  I  wish  to  oppose  the  pro- 
posed amendment.    We  are  a  young  state,  but  rapidly  growing 
in  business  and  population,  with  more  litigation,  probably,  than 
any  other  state  of  the  population  in  the  whole  Union,  and  more 
important   litigation,    in  proportion   to  population,    than  any 
other  state.     Not  only  that,  but  the  very  youngness  of  the  state 
makes  the  questions  that  come  before  the  supreme  court  im- 
portant for  decision  and,  for  that  reason,  I  think  our  supreme 
judges  should  be  paid  at  least  a  living  salary.    Now,  we  all  know 
that  any  man  that  is  fit  to  serve  on  the  supreme  court  bench 
will  make,  in  prosperous  times,  twice  the  amount  in  private 
practice  that  he  receives  as  salary,  and  anyone  makes  a  sacrifice 
by  going  on  the  supreme  court  bench,  but  he  is  willing  to  mike 
that  sacrifice  provided  he  can  live  on  the  salary  that  is  alla^^cJ. 
If  he  is  not  given  a  salary^  suffioent  for  him  to  live,  some  of  our 
best  lawyers  would  be  barred  from  the  supreme  court  beaieh  be- 
cause they  are  unable  to  take  the  place.     Devoted  to  the  law, 
they  are  willing  to  serve  the  state  provided  they  are  given,  by 
the  state,  a  living.     Now,  why  should  we,  when  we  propose  a 
change,  cut  the  proposition  down  below  what  all  of  us  believe 
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-to  be  a  fair  salary?     WeVici^oing  to  ihta  Iegi;gJAture 
tJiat  this  change  be  mada    ^^J^^Qtjpfut  up  ta  fliaif bWV^lfKat 
OTir  convictions  are  on  that  sm^ft^^f^nSe  A&^^^^g^'Ot'^  but 
^ve  are  a  great  deal  more  likely  to  get'  tve  tnousand  db1}flW  if 
-s^e  go  there  with  a  six  thousand  dollar  proposition,  than  if'i^  .*, 
gt>  with  five.    The  fact  of  it  is  that  a  little  matter  of  seven  thoi^; " 
sand  dallors  to  this  state  to  get  better  men  upon  the  suptreme 
bench  is  a  mighty  good  investment,  and  the  legislature  could 
"better  afford  to  lop  oflF  a  few  other  things,  if  it  becomes  neces- 
sary, and  I  think  we  should  urge,  with  all  our  energy,  that  the 
supreme  court  judges  be  paid  a  living  salary  and  that  living 
salary  certainly  should  not  be  less  than  six  thousand  dollars.    It 
ought  to  be  more,  but  probably  it  would  be  radical  to  propose 
more  at  this  time. 

Xow,  as  to  superior  court  judges:  My  recollection  is  that 
half  of  this  salary  is  plaid  by  the  state  at  large  and  half  by  the 
district  in  which  the  judge  serves.  Jifow  then.,  these  larger  coun- 
ties, with  their  larger  wealth  and  taxable  property,  are  able  to 
pay  their  judges  more  than  the  smaller  counties  and,  as  has 
been  suggested,  the  judge  requires  more  to  live.  Lawyers  com- 
mand lai^r  fees  so  that  they  work  together.  The  better  class 
of  lawyers  in  these  larger  counties  receive  a  larger  compensa- 
tion. The  aim  should  be  to  bring  to  the  bench  good  lawyers. 
Good  lawyers  make  a  good  bar.  Good  lawyers  make  good  law, 
and  good  law  makes  a  prosperous  and  peaceful  state,  and  this 
is  an  important  matter.  It  is  important  that  we  should  bring 
to  the  bench  men  of  ability,  and  when  we  bring  to  the  bench 
men  of  ability  they  will  perform  their  duties  so  that  there  will 
not  be  so  much  litigation  as  if  men  of  less  ability  are  called 
to  the  bench,  and,  in  that  way,  there  will  not  be  such  pressure 
for  an  increased  number  of  judges.  Three  good  lawyers  in  one 
of  these  large  counties,  or  four,  would  do  more  business  than 
a  dozen  poor  ones  and  we  should  pay  a  salary  that  will  enable 
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the  people  to'Teich  out  and  bring  to  the  superior  oourt  bench  the 
best  yojung,  lawyers  in  the  community,  and  when  those  young 
lawy^r&/faaVe  been  educated  on  the  superior  court  bendi  and 
ha^/^hown  their  ability,  they  ought  to  be  promoted  to  the  su- 
gifeme  bench,  and  then  we  will  have  a  judiciary  we  will  all  be 
proud  of, 

Mb.  Kane — ^Mr.  Pr^ident,  for  the  information  of  the  Bar 
Association  the  method  of  payment  of  the  supreme  court  judges 
and  county  oourt  judges  of  the  state  of  "New  York  is  as  follows: 
County  oourt  judges  are  paid  six  thousand  dollars  a  year  and 
permitted  to  praceice.  The  supreme  court  judges  in  the  out- 
lying districts  are  paid  twelve  thousand  five  hundred  dollars  a 
year.  In  other  districts  they  are  paid  fourteen  thousand.  In 
New  York  city  they  are  paid  seventeen  thousand  five  hundred. 
The  reason  why  we  pay  more  in  New  York  city  is  because  they 
have  larger  duties  to  perform ;  that  is,  the  terms  of  their  court 
are  longer,  while  in  outlying  districts,  in  the  second  judicial 
department,  they  would  only  take  up  six  months  of  their  time 
in  trying  court  cases,  from  one  county  to  another,  while  in 
New  York  thej^  would  take  up  probably  nine  continuous  months. 
Now,  in  the  city  of  New  York,  police  judges,  I  believe,  are 
now  paid  ten  thousand  dollars  a  year.  Magistrates  and  the 
simple  justices,  I  think,  are  paid  the  same.  Bearing  that  nile 
in  mind,  the  supreme  court  judges  give  up  practically  all  their 
[practice.  They  are  denied  the  right  to  practice  and  therefore 
they  must  be  properly  compensated  for  their  work.  Now.  I 
think  tliat  the  same  theorj'  should  be  advanced  in  the  state  of 
Washington,  I  think  that  the  superior  court  judges  in  the  large 
cities,  where  they  are  compelled  to  devote  ten  months  of  the 
year  to  tlie  duties  of  trying  cases,  they  should  receive  a  better 
remuneration,  really,  than  is  recommended  by  this  committee. 
I  should  say,  if  they  said  in  King  county  that  the  judges  should 
receive  eight  thousand  dollars  a  year,  T,  as  a  taxpayer,  would 
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vote  and  heartily  support  that  contention,  because  I  know  what 
comes  of  it.     In  the  outlying  districts,  where  the  work  of  the 
judges  is  not  so  heavy,  that  is  to  say,  where  they  hold  court 
for  three,  four,  five  or  six  months  during  the  year,  the  com- 
pensation should  be — ^while  not  as  large,  should  be  as  much  as 
five  thousand  a  year  and  that  would  enable  them  to  properly 
live,  as  they  are  cut  off  from  practically  any  income  from  their 
individual  practice.    I  do  not  think  you  could  tempt  me  with  a 
judgeship  at  three  thousand  dollars  a  year,  but  I  think  if  you 
said  it  was  seven  or  eight  I  might  make  an  attempt  to  get  in 
with  the  boys  and  get  nominated,  but  I  think  when  they  pay 
them  eight  thousand  in  the  counties  of  King,  Pierce  and  Spo- 
kane, that  that  would  be  a  fair  compensation,  and  the  public  at 
large  should  be  taught — the  people,  the  laymen,  should  be  taught 
and  told,  that  if  they  properly  compensate  the  judges  of  the  su- 
perior court  and  of  the  supreme  court  the  result  will  be  that 
they  will  get  a  good  class  of  men  to  perform  their  duties  and 
they  will  be  properly  recompensed. 

Mr.  Reeves — I  desire  to  move  an  amendment  to  the  amend- 
ment that^  in  districts  composed  of  two  or  more  counties,  the 
salary  of  the  judge  be  five  thousand  dollars. 

The  President — It  is  always  confusing  to  adopt  the  rule 
of  parliamentary  law  which  permits  amendment  to  pile  \yp  on 
amendment.  We  have  one  amendment  now.  I  am  not  very  well 
posted  on  parliamentary  law,  but  I  think  the  better  rule  is  to 
allow  one  amendment  to  be  voted  on  at  a  time,  unless  the  house 
prescribes  some  other  way.  It  is  immaterial.  What  has  been 
the  rule  ?  I  will  ask  Judge  Wliitson,  the  last  Presidejnt,  what 
has  been  the  rule  of  this  Association  with  reference  to  amend- 
ment on  amendment? 

Judge  Whitson — ^I  think,  as  far  as  I  am  able  to*  say,  that  an 
amendment  to  an  amendment  will  be  allowed,  but  not  further. 
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The  President — The  amendment  will  be  allowed.  The 
amendment  to  the  amendment  is  that  all  judges  having  two  or 
more  counties  embraced  within  their  districts  be  paid  five  thou- 
sand dollars  a  year. 

Mr.  Gra^ves — Then  in  cities  of  fifty  thousand  they  woidd 
only  get  four  thousand.  The  point  is  that  that  is  not  an  amend- 
ment to  the  amendment  but  it  is  an  amendment  to  the  original 
motion. 

The  President — You  make  that  point  of  order  ? 

Mr.  Graves — ^Yes^  sir. 

The  President — The  Chair  is  inclined  to  sustain  that  point 
of  order,  that  the  amendment  is  an  amendment  to  the  original 
report  and  not  an  amendment  to  the  amendment 

Mr.  Parker — It  is  not  seconded,  is  it? 

The  President — It  has  not  yet  been  seconded. 

Mr.  McLean — Mr.  President,  it  seems  to  me  that  the  bar 
has,  in  a  measure,  overlooked  the  fact  that  we  have  a  peculiar  pro- 
vision by  which  our  judges  are  interchangeable,  and  the  judges 
from  the  rural  districts  going  into  the  cities  and  doing  busi- 
ness, a  practical  proposition  will  arise  when  you  come  before 
the  legislature  adjusting  these  salaries.  It  will  be  a  very  diffi- 
cult matter  to  convince  a  legislator  from  a  rural  district  that 
his  judge  should  go  into  the  city  of  Seattle  and  hold  court  there 
and  receive  a  smaller  salary  than  the  man  that  sits  beside  him, 
and  I  think  that  matter,  as  a  practical  proposition,  ought  to  be 
taken  into  consideration.  Another  thing,  it  seems  to  me,  that 
this  matter  ought  to  be  pressed  most  vigorously  at  this  time. 
On  this  proposition  to  raise  the  salary  of  the  supreme  court 
judges,  I  do  not  think  the  figure  is  high  enough.  The  period  of 
prosperity  through  which  we  have  passed  and  in  whidi  we  are  a 
tliis  time  has  convinced  the  people,  in  every  walk  of  life,  that  the 
expense  of  living  has  at  least  doubled  and  there  is  no  telling 
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>;vliere  it  is  going.     We  will  probably  pass  a  good  many  years 
before  we  ever  find  a  time  when  the  people,  as  a  body  at  large, 
aire   as  willing  to  take  hold  of  a  thing  of  his  kind  as  they  are 
XLOTW,   and  "now  is  the  accepted  time,"  and  everybody  in  this 
oountry  has  begun  to  believe  that  there  are  going  to  be  three 
gireat  states  in  this  Union — l^ew  York,  Pennsylvania  and  Wash- 
ington, and  we  ought  to  prees  the  fact  home  that  our  state  is 
going  to  be  one  of  the  first  and  we  ought  to  press  it  right  along 
this  line.     I  think  we  ought  to  press  the  proposition  to  make 
the   salary  of  judges  ten  thousand  dollars  and  we  will  come 
nearer  getting  what  we  want. 

Mb.  Stiles — I  sympathize  with  Judge  Grosscup  and  Judge 
Parker  both,  therefore  I  am  going  to  move  as  an  amendment 
to  ihe  amendment  that  the  proposed  salary  of  supreme  judges 
be  six  thousand  dollars  instead  of  five. 

Mb.  Dovell — That  was  the  original  report. 
The  Pbesident — The  original  report.  Judge  Stiles,  is  that 
the  judges  of  the  supreme  court  shall  receive  six  thousand. 
Judge  Parker  moves  to  amend  that  to  the  effect  that  they  shall 
receive  five  thousand. 

Me.  Stiles — His  amendment  was  that  the  report  be  amended 
so  that  the  salary  of  supreme  judges  be  six  thousand  and  su- 
perior judges  four.  That  amends  the  whole  proposition,  as  I 
understand  it — five  and  four.  I  wish  to  amend  his  motion  by 
making  it  six  and  four. 

The  amendment  was  accepted. 

Mb.  Stii.es — In  behalf  of  this  proposition^ — we  are  only  talk- 
ing about  it  and  consulting — ^we  must  consider  the  still  further 
fact  in  favor  of  the  supreme  judge  that  he  is  taken  out  of  his 
home  neighborhood  where  he  has  lived  for  a  number  of  years 
and  aocTimulated  a  praotica  He  is  now  taken  away  from  that 
neighborhood  for  six  years.     The  probability  is  that  he  will  be 


106  Pbocbbdinos 

re-elected,  making  it  double,  and  by  that  time  he  is  eiitireCj 
estranged  from  the  community  in  which  he  lived.  In  fact^  ts 
the  history  of  the  judges  of  the  supreme  eo-urt  of  this  state  showsw 
I  think  there  are  but  two  members  of  that  supreme  court  vfec 
served  a  term  and  then  left  the  court,  who  have  gone  back  to 
their  original  places  of  residenca  They  have  simply  given  h 
up.  They  felt  that  they  could  not  go  back  and  reinstate  tbeE- 
selves  as  they  were  before.  That  is  one  consideration.  Another 
is  that  a  man  who  serves  six  or  twelve  years  is  then  advaxiced 
in  life. 

Xow,  so  far  as  superior  court  judges  are  concerned,  I  am  verr 
much  in  favor  of  this  proposition  of  uniformity.     As  the  last 
gentleman  who  spoke  said,  the  suj^rior  judges  are  taken  about 
from  place  to  place,  and  it  is  a  good  thing.     I  find  it  a  very 
good  thing  whan  a  strange  judge  oom^  into  the  county  in  which 
I  live  and  tries  a  case  in  which  I  am  interested.     I  am  always 
better  satisfied  to  try  any  case  before  a  strange  judge  than  be- 
fore our  own,  not  but  that  I  have  confidence  in  our  own  judg<t^, 
but  if  there  is  any  question  of  local  prejudice  or  an^-thing  of  thar 
sort,  I  feel,  when  a  strange  judge  comes  into  tlie  county,  that 
til  at  is  all  gone.    Now,  the  man  is  paid  for  his  entire  time.    Thai 
is  the  theory  of  it.     He  is  paid  for  his  time  and  for  his  labor. 
He  is  at  the  service  of  the  state  at  all  times.     Ten  months  of 
the  year,  whether  he  lives  in  a  large  county  or  a  small  one,  he 
is  subject  to  draft.     If  he  is  not  keipt  busy  enough  in  his  own 
county  he  is  likely  to  be  called  to  another,  and  I  find  there  is 
practically  work  for  all  of  them  all  the  time.     The  executive 
officers  of  the  state,  of  course,  receive  different  salaries  in  differ- 
ent coimties,  but,  so  far  as  the  judiciary  is  concerned,  thus  far 
they  have  had  a  uniform  salary  and  I  am  satisfied  that  the  senti- 
ment of  the  people  of  the  state  would  be  strongly  in  favor  of 
having  them  continue  to  be  uniform.     There  is  a  local  pride  in 
it.     As  the  gentleman  has  said,  the  people  in  Stevens  coimtv 
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feel  that  their  judge  is  entitled  to  the  same  pay  foor  the  work  at 
home  and  abroad  as  the  man  who  lives  in  King  oonnty,  and  I 
think,  as  far  as  the  legislature  is  oonoerned,  we  would  get  there 
in  better  shape  with  a  uniform  'proposition  than  with  one  that 
makes  discrimination. 

Mr.  Dovell — Mr.  President,  when  a  judge  is  called  in  to  sit 
in  a  county  where  he  does  not  reside,  his  expenses  are  paid,  so 
he  loses  nothing  by  going  to  a  new  county.  Let  me  make  a 
further  suggestion  that  the  salaries  of  all  other  officers  are 
graduated  by  our  statutes  to  accord  with  the  size  of  the  counties, 
and  I  see  no  reason  why  the  salary  of  judges  may  not  be  made 
the  same  way.  I  think  the  report  of  the  committee  should  be 
the  sense  of  the  meeting. 

Mr.  President— We  will  now  proceed  to  take  a  rising  vote 
upon  the  amendment.  The  amendment  is  that  all  supreme 
judges  receive  six  thousand  dollars  per  annum  and  all  superior 
judges  receive  four  thousand  dollars  per  annum.  All  of  those 
in  favor  of  this  amendment  will  manifest  it  by  rising.  Nine- 
teen, the  Chair  makes  it. 

All  those  opposed  to  the  adoption  of  this  amendment^  please 
rise.    The  Chair  makes  it  eighteen. 

The  motion  now  is  upon  the  adoption  of  the  report  of  the 
committee  as  amended. 

Mr-  Grosscup — I  move  now  a  seperation  of  the  question  and 
consideration  of  the  supreme  court  and  superior  court  separ- 
ately, voting  first  as  to  what  the  recommendation  shall  be  as  to 
supreme  judges  and  then  as  to  the  superior  judges. 

Motion  seconded  and  carried. 

Mr.  President — The  question  now  reverts  to  the  adoption 
of  the  amended  report  as  to  the  salary  of  supreme  judges,  their 
salary  to  be  six  thousand  dollars  per  annum. 

Motion  carried  unanimously. 
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The  question  now  is  upon  the  adoption  of  the  amended  repcr: 
as  to  the  salary  of  superior  court  judges  througout  the  stu:e 
being  four  thousand  dollars  per  annum. 

Motion  carried. 

The  motion  now  is  upon  the  adoption  of  the  report  as  a  wh<»ie, 
the  salary  of  supreme  judges  being  fixed  at  six  thousand  aL-i 
the  superior  judges  at  four  thousand. 

Motion  carried. 

Mr.  Pbesident — ^Mr.  Oondon  being  now  present,  we  wil' 
take  up  the  conclusion  of  the  debate  on  the  report  of  the  O  m- 
mittee  on  Legal  Education  and  Admission  to  the  Bar.  Mr. 
Condon,  as  mover  of  that  report,  desired  to  close  the  debate. 
Are  there  any  other  remarks  than  Mr.  Condon's? 

Mr.  Condon-^— Mr.  President^  there  seeming  to  be  no  further 
discussion — ^we  pretty  nearly  exhausted  the  subject  and  our- 
selves yesterday  upon  it — it  occurs  to  me  that  the  debate  resolved 
itself  yesterday  to  about  this  form.     The  proposition  is  to  re- 
quire the  applicant,  before  taking  the  examination  in  law,  to 
produce  either  a  certificate  of  graduation  from  a  coll^:e  of  lil»- 
ftral  arts  or  from  a  four-year  high  school  or,  failing  those,  then 
to  take  an  examination  or  then  to  produce  a  law  student's  certi- 
ficate of  general  education.     The  committee  suggested  that  the 
applicant  piroduce  that  certificate  of  general  eductaion  by  ex- 
amination with  either  the  University  of  Washington,  the  Wash- 
ington State  College,  or  the  several  Normal  Schools.     Nov,  I 
wish  to  amend  the  report,  after  consulting  with  the  committ^ 
present,  because  that  was  the  phase  of  the  report  that  drew  forth 
the  most  opposition,  and  pirobably  a  good  deal  of  it  was  meriteil. 
I  wish  to  amend  the  report  by  striking  out  that  portion  of  the 
report  which  says  this  examination  might  be  held  at  these  sev- 
era!  institutions,  and  leave  the  examination  for  general  educa- 
tion with  the  general  bar  committee,  the  usual  bar  committed 
appointed  by  the  supreme  court,  and  now  I  wish  to  address  mv- 
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self  to  this  question  in  the  amended  form.  I  think  that  the 
main  objection  is  now  eliminated  by  this  amendment,  and  the 
only  question  then  left,  it  occurs  to  me,  as  far  as  the  discussion 
went  yesterday,  is  as- to  whether  we  should  require  an  educa- 
tional test.  We  had  a  good  deal  said  here  yesterday  about  a 
man  needing  nothing  but  good,  horse  sense  to  practice  law.  That 
is  true,  in  one  sense.  It  is  true  if  we  undersand  what  we  mean 
by  good,  horse  sense,  but  this  is  true,  and  it  is  just  as  true  a3 
anything  that  exists  under  heaven,  that  if  we  are  to  maintain 
our  ix)sition  before  the  community  as  members  of  a  learned  pro- 
fession we  must  know  something.  We  must  know  enough  to  do 
what  we  are  to  do.  What  are  we  to  do  ?  In  other  words,  the 
discussion  yesterday  resolved  itself  into  a  discussion  of  what 
law  is  and  what  education  is.  ]S^ow,  we  do  not  mean  by  edu- 
cation, book  learning.  I  do  mean  by  education  simply  a  suffi- 
cient amount  of  development  so  that  you  can  grasp  the  human 
relations  that  we  regulate  by  the  law,  and  by  the  law  I  mean 
nothing  more  or  less  than  those  same  relations.  Now,  what  do 
we  need  ?  It  takes  knowledge  of  those  human  relations.  This 
human  relationship  that  you  are  going  to  r^ulate  by  the  law 
requires  nothing  but  a  pure  knowledge  of  economics.  Take  the 
question  we  have  in  these  strikes  and  lock-outs.  The  question 
there  is  "How  shall  we  regulate  the  employment?"  The  em- 
ployer shuts  out  the  employee;  the  employee  leaves  the  service 
of  the  employer  and  attempts  to  prevent  other  men  from  enter- 
that  service.  How  can  we  regulate  that  relation,  as  a  matter 
of  law,  unless  we  know  what  that  relation  is  ?  A  man,  in  order 
to  be  a  lawyer  with  reference  to  that,  must  know  something 
about  the  economical  relations.  If  he  does  not,  he  could  no 
more  make  a  correct  regulation  of  that  than  he  could  make  a 
demonstration  of  some  question  in  chemistry  or  physics  about 
which  he  knows  nothing,  and  if  a  court  attempts  to  make  a  regu- 
lation of  tbat  by  some  rule  that  is  contrary  to  human  economics 
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that  regulation  would  no  more  stand  than  water  will   run  -^f 
hill.    I  think  I  am  unjustly  impioeing  upon  your  time  to  arg*, 
any  further.     It  must  be  apparent  to  ©very  man,   it   must  '^ 
apparent  to  you  men  that  some  general  educational  test  is  nec-rf- 
sary.     Xow,  whether  the  test  of  a  four-year  high  sdiool,  or  4 
school  the  equivalent  of  a  four-year  high  sdiool — ^the  report  il"- 
not  say  that  he  must  have  the  exact  technical  knowledge  that  1  e 
gets  in  a  four-year  high  school,  but  some  educational  test  ouii!:: 
to  be.    A  man  ought  to  be  so  far  advanced  with  his  general  f-^/i- 
cation  that  in  his  practice  he  can  take  time  to  develop  hini?k"lf. 
Abraham  Lincoln  was  suggested  to  us  as  a  man  who  had  matl'? 
a  success  in  law  wdthout  what  those  gentlemen  yesterday  sai'i 
was  an  education.     I  deny  the  truth  of  that  because,  although 
Abraham  Lincoln  did  not  have  a  lot  of  the  ordinary  book  learn- 
ing we  have  today,  he  was  a  well  educated  man.     He  wa5  a 
man  who,  when  he  found  it  necessary'  to  know  the  English 
gi-ammar,  took  up  English  grammar  and  learned  it,  and  if,  in 
the  prosecution  of  the  business  either  as  attorney  or  as  President 
of  the  nation,  it  had  become  necessary  for  him  to  have  had  j 
college  education,  Abraham  Lincoln  would  have  had  it     Atv 
man  who  has  the  ability  to  make  a  success  in  life  generaliv, 
that  Abraham  Lincoln  had,  has  ablity  to  get  a  college  educati.^a. 
A  college  education  is  now  more  aoo^sible  to  a  man  than  die 
ordinary  grammar  school  education  was  to  Abraham  Linin»Ir. 
The   English   language  used   by   Abraliam    Lincoln    was  more 
pure  and  better,  in  many  respects,  than  the  language  used  by 
many  a  professor  of  English  in  our  colleges  today.     So  1  denx 
the  statement  made  yesterday  that  Abraham  Lincoln  was  n  t 
an  educated  man.     We  have  not  the  simple  relation  of  life  that 
we  had  a  hundred  years  ago  in  this  country,  but,  in  dealing 
witli  the  intricate  and  complicated  questions  of  human  relati.>n- 
ships  that  e-xist  today,  we  have,  at  times,  had  to  train  men  t^ 
do  It     Xo  man  could  have  a  conception  of  the  relations  of  the 
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>eef  trust  who  did  Bot  have  a  good,  competeBt  education — 
college  education,  and  the  two  men  who  suoceesfully  grappled 
►vith  the  piroblem  for  Theodore  Roosevelt  were  both  college- 
?cl"uca.ted  men  and  they  could  not  have  done  it  if  they  had  not 
beon.  Theodore  Eoosevelt  stands  as  the  exemplar  and  is  the 
evidexioe  that  I  offer  you  today  why  we  should  have  a  knowl- 
edge of  these  things  as  lawyers,  and  I  think  that  there  should 
1m3  xho  hesitancy  on  the  part  of  this  Association  in  committing 
itself  at  this  time  to  the  policy  of  demanding  of  applicants  for 
admission  to  the  bar  at  least  a  high  school  education. 

The  President — The  motion  yesterday  was  that  the  report 
of  the  Ck)mmittee  on  Legal  Education  and  Admission  to  the  Bar 
be  accepted  and  adopted.  An  amendment  to  that  was  that  tlie 
report  of  the  committee  be  accepted  and  placed  on  file.  The 
question  is  first  upon  the  amendment,  that  the  report  of  the 
committee  be  accepted  and  placed  on  fila 

Mr.  Rockwell — Do  I  understand  that  that  psLTt  is  cut  out 
now  that  requires  a  certificate  from  the  University,  the  State 
College  or  Xormal  Schools  ? 

Mb.  Condon — ^Yes,  sir,  we  now  amend  the  report  by  chang- 
ing it  to  the  bar  committee  appointed  by  the  supreme  court. 

Mb.  Bell — Then,  do  I  imderstand  that  it  makes  no  reference 
to  the  amount  of  knowledge  a  man  must  have  in  regard  to 
classics,  but  entirely  leaves  it  to  the  supreme  court  or  the  exam- 
ing  board  ? 

Mb.  Condon — ^An  equivalent  of  four  years  of  high  school, 
according  to  the  best  high  schools  in  the  state,  is  the  amend- 
ment. 

Mb.  Brown-^-I  wish  to  ask  now  what  the  amendment  is  we 
are  voting  on. 

TuTi  Pbesident — ^That  the  report  be  accepted  and  placed  on 
fila 


[30gle 


112  Proceedings 

Mr.  Bbown — I  will  then  ask  that  the  report  be  read  as  i; 
would  now  be  placed  on  file. 

The  Peesident — Is  the  report  ready  for  reading  ?  It  is  4e 
particular  language  of  the  report,  just  that  part,  which  will  le 
read. 

Mr-  Condon — The  Secretary  tells  me  it  is  down  to  the  new^ 
paper  office.  I  can  state  it  accurately,  I  believe,  though.  Tlut 
the  general  educational  test  shall  be  that  every  ai>plioaiit  for 
admission  to  the  bar  upon  examination  shall  produce  a  oertit- 
cate  of  graduation  from  a  college  of  liberal  arts  or  a  four-vear 
high  school  or,  second,  in  the  absence  of  those,  then  he  must 
produce  this  law  student's  certificate  of  general  education,  which 
can  be  obtained  by  examination  before  the  examining  committee 
of  the  supreme  court.  That  is  the  way  it  will  read  as  amended. 
Mb,  Bell — ^Mr.  President,  I  would  move  an  amendment  to 
this  report,  that  the  test  of  general  knowledge  should  be  left 
entirely  to  the  examining  board. 
Seconded  by  Mr.  Rockwell. 

Judge  Black — Let  me  call  attention  to  the  way  it  is  pet- 
it says  a  high  school  course  or  something  that  is  its  equivalenu 
and  the  gentleman  has  .practically  announced  what  that  means. 
He  says  the  kind  of  education  that  Abraham  Lincoln  had,  and 
I  think  that  meets  the  approval  of  most  every  man,  and,  as  I 
said  yesterday,  if  every  member  of  the  bar  had  that  rough-tnd- 
ready  knowledge  that  Abraham  Lincoln  had,  I  think  that  is  all 
sufficient.     That  leaves  a  wide  latitude. 

Mr.  Condo:^ — I  do  not  accept  that  interpretation  of  what  1 
said,  Mr.  President  I  did  not  mean  to  say  that  I  mean  to 
stand  on  the  language  of  the  report 

Judge  Black — I  understand,  then,  that  a  man  wants  some- 
thing better  than  Abraham  Lincohi  had. 

Mr-  Condon — Oh,  no,  none  of  us  wants  more  than  that  but 
I  want  the  equivalent  education  of  a  four-year  high  school.  That 
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is  the  language  of  the  report.     Abraham  Lincoln  had  that,  and 
better. 

Mk,  Rockwell — Mr.  President,  I  heard  some  part  of  the 
discussion  yesterday,  and  I  want  to  make  clear  my  idea  of  the 
matter.     I  am  opposed  to  this  idea  of  the  equivalent  of  a  high 
school  education  or  any  other  education.    I  agree  with  the  amend- 
ment proposed  by  Mr.  Bell,  that  this  whole  matter  should  be 
left  to  the  discretion  of  the  committee  that  examines  the  appli- 
cant for  the  bar.     Ifow,  they  are  supposed  to  be  qualified  to 
examine  that  man  on  his  legal  learning,  on  his  qualifications  as 
a  lawyer,  and,  if  they  are  qualified  to  do  that,  they  are  certainly 
qualified  to  go  further  and  say  whether  he  is  possessed  of  suffi- 
cient general  education  to  be  a  practicing  lawyer,  and,  if  that 
is  the  idea,  I  am  in  favor  of  it  but  to  prut  in  there  an  equivalent 
of  a  four-year  high  school  course,  or  a  three-year  high  school 
course,  or  any  other  high  school  course  or  any  college  course, 
I  am  opposed  to  it.     I  want  it  left  to  this  committee  as  to  his 
legal  leaiTiing  and  as  to  his  general  learning. 

Mb.  Hueston — Mr.  President,  I  submit  this,  that  Mr.  Troy 

stated  yesterday  that  he  had  changed  his  view  of  this  subject 

while  acting  as  an  examiner  duly  appointed  for  the  last  two 

years.    I  am  suspicious  that  the  change  proposed  will  practically 

remove  all  the  purpose  that  the  committee  has  in  its  report  and 

resolve  it  back  to  the  condition  of  things  that  now  exists.     In 

other  words,  unless  there  is  some  standard  that  that  committee 

can  hold  up  to  and  put  their  finger  on  the  law  justifying  it, 

they  are  practically  going  to  be  compelled  to-  say  that  every 

applicant  has  the  necessary  general  educational  qualifications, 

and  I  would  just  like,  for  the  ipfurpose  of  drawing  the  line 

down  here,  to  ask  Mr.  Troy  and  Mr.  Condon  their  opinion  on 

rliat  question,  whether  or  not  removing  all  standards  will  not 

practically  defeat  the  proposition. 

-8 
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Judge  Joinee — This  matter  was  put  over  yesterday  for  the 
purpose  of  giving  Professor  Condon  an  opportunity  to  close 
this  debate.  He  has  made  his  spteeeh,  and,  in  all  fairness  to 
Professor  Condon,  I  think  the  debate  ought  to  close  and  that 
the  question  ought  to  be  put  to  the  house.  I  move  the  previous 
question. 

Duly  seconded. 

The  President — The  previous  question  is  moved  and  sec- 
onded and  not  debatable. 

Carried. 

The  President — The  question  is  now  upon  the  amendment 
to  the  original  report,  being  the  amendment  proposed  by  Mr. 
Bell  to  the  effect  that  an  appJicant  for  admission  to  the  bar 
shall  produce  before  the  examining  committee  a  certificate  of 
graduation  from  some  college  or  from  some  high  school,  or, 
in  tlio  absence  of  such  certificate,  shall  pass  such  an  examina- 
tion as  to  educational  qualifications  as  the  oommittee  mar  pre- 
scribe— ^just  such  as  the  committee  may  prescribe. 

Upon  rising  vote  taken  the  amendment  is  declared  lost. 

The  President — The  question  is  now  upon  the  amendment 
to  simi>ly  accept  he  report  and  place  it  on  file. 

Amendment  lost. 

The  Prp:sident — We  will  now  revert  to  the  original  proposi- 
tion that  the  report  of  the  committee  be  adopted. 

^lotion  carried  and  report  adopted. 

The  President — We  will  now  listen  to  a  paper  by  the  Hon. 
J.  B.  Bridges  on  Log  Booms  on  Xavigable  Rivers.  (See  Ap- 
jiendix.) 

The  President — Discussion  of  this  paper  is  now  in  order. 

Mr.  Bei.l — Mr.  President,  I  want  to  say  that  I  heartilv 
agree  ^vith  this  learned  paper  in  every  respect  except  one.  I 
think,  in  one  respect,  the  learned  gentleman  has  gone  just  a  little 
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too  far,  and  that  is  in  passing  a  law  that  would  prohibit  the 
bringing  of  a  damage  suit.  I  think  it  is  all  right  in  reference  to 
enjoining  the  logging  company,  but  I  think  they  should  only 
go  so  far  as  to  compel  them  to  pay  actual  damages  for  any  in- 
jury done  along  the  bank  of  the  stream.  I  believe  the  poor  man 
who  goes  out  on  the  bank  of  a  stream  and  clears  up  his  land 
should  not  have  that  cleared  land  torn  away  by  law,  which 
could  be  protected  by  reasonable  care,  as  the  learned  paper 
states,  but  I  think  the  only  way  to  compel  the  logger  to  use 
reasonable  care  would  be  to  give  the  riparian  owner  a  right  to 
sue  him  in  damages  if  he  did  not  use  this  reasonable  care.  To 
illustrate,  say  a  man  is  driving  down  a  stream  and  there  is  a 
point  in  that  stream.  A  log  will  strike  against  that  bank  and 
tear  away  the  earth,  and  by  constant  recurrence  he  might  lose, 
say,  an  acre  of  ground.  In  the  exercise  of  reasonable  care  the 
logger  can  throw  a  boom  around  that  point  and  actually  protect 
the  bank.  Xow,  if  he  fails  to  do  that  the  question  as  to  whether 
he  used  reasonable  care  or  not  might  be  a  question  of  evidence. 
If  he  had  a  right  to  bring  a'  suit  for  damages,  then  whether  he 
used  reasonable  care  or  not  could  be  shown.  If  he  has  that 
right,  then  I  say  use  the  stream  with  all  the  freedom  that 
loggers  can  use  it,  but  use  it  with  that  care  that  a  logger  can, 
in  most  instances,  exercise  to  protect  the  bank  and  protect  the 
riparian  owner,  and  not  seriously  interfere  with  his  own  busi- 
ness.   With  that  exception  I  heartily  agree  wath  the  paper. 

Mr.  Troy — Mr.  President,  I  heartily  concur  in  practically 
everything  that  has  been  said  in  this  paper.  I  do  not  believe 
that  I  can  quite  agree  with  my  brother  in  the  suggestion  that 
he  makes  in  regard  to  building  sheer  booms  and  protecting  the 
bank  along  the  stream  so  that  no  possible  damage  could  occur. 
If  I  remember  right,  the  supreme  courts  of  Michigan  and  Wis- 
consin have  said  that  if  such  were  required  of  a  driver  using 
the  stream,  who  has  an  equal  right  to  use  the  stream  with  he 
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riparian  owner,  it  would  amount  to  a  denial  of  the  use  df  the 
stream,  although  I  believe,  Mr.  President,  that  boom  companies 
and  loggers  driving  rivers  should  be  held  to  a  degree  of  reason- 
able care,  at  least,  or  perhaps  more.  There  is,  at  least,  Mr. 
President,  a  crying  need  of  reform  in  this  state.  For  instance, 
a  logger  may  own  a  tract  of  timber  on  a  stream,  we  will  say, 
thirty  miles  in  length.  There  are  riparian  owners  between  him 
and  tide  water  where  he  wants  to  take  his  logs.  Each  of  those 
riparian  owners,  under  the  conditions  that  exist  in  this  state, 
have  a  right  to  refuse  to  permit  the  use  of  the  banks  of  the 
stream  along  tlie  river,  even  to  the  extent,  as  I  understand  the 
rule  as  applied  in  this  state,  of  refusing  even  permission  to 
walk  along  the  bank  of  the  stream  in  order  that  he  may  drive 
his  logs.  Kow,  it  has  been  contended  and  is  suggested  that  the 
owner  of  the  timber  has  his  remedy  because,  under  the  law  oi 
eminent  domain,  he  has  a  right  to  condemn  the  banks  of  die 
stream  for  his  use,  but,  Mr.  President,  that  is  not  a  sufficient 
answer.  If  the  owner  of  this  comparatively  small  tract  of  tim- 
ber must  condemn  tlie  banks  of  the  river  for  the  whole  length, 
it  amounts  to  a  denial  of  his  right  to  use  the  river  for  trans- 
porting his  product  tO'  tide  water  and  market,  and,  as  has  been 
statod  by  the  supreme  courts  of  the  great  lumber  states  of 
Wisconsin  and  ilichigan,  it  amounts  to  a  denial  of  that  other 
principle  of  law  that  is  quite  as  well  enunciated,  viz.,  tliat  the 
water  of  a  navigable  stream,  floatable  stream,  is  as  mudi  the 
property  of  tlio  logger  who  desires  to  transport  his  product  as  it 
is  the  property  of  the  riparian  owner.  In  some  way,  Mr.  Presi- 
dent, it  seems  there  is  necessity  for  reform  in  this  respect 

The  President — Are  there  any  other  remarks? 

The  President — The  Chair  will  appoint  upon  the  committee 
to  make  kno^v^l  to  the  legislature  the  decision  of  this  Associa- 
tion with  reference  to  the  salaries  of  supreme  court  and  super/or 
court  judges.  Judge  M.  J.  Gordon  of  Spokane,  and  Judge  W.  T. 
Dovell  of  Seattle.  ^  i 
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Mr.  Kobebts  —  Mr.  President,  at  the  last  session  of  the 
Association  a  Committee  on  dominations  was  appointed.  1 
find  there  are  but  two  members  present,  and  I  have  a  letter 
from  Mr.  Bruce  saying  it  will  be  impossible  for  him  to  be 
present.  Since  there  are  only  two  of  us  present  I  think  it  would 
hardly  be  proper  for  us  to  act,  and  I  therefore  move  that  the 
Chair,  before  the  adjournment  of  this  session,  appoint  members 
to  fill  the  committee. 

Motion  seconded.    Carried. 

The  President — The  Chair  will  state  that  the  duties  of 
that  committee  are  to  choose  a  place  of  meeting  for  next  year  and 
to  nominate  a  Vice  President  for  election  by  the  Association. 
Mr.  Roberts,  Mr.  Hudson  and  Mr.  Coleman,  of  that  committee, 
are  present  and  that  leaves  two  to  be  appointed.  The  Chair 
will  appoint,  in  place  of  Mr.  S.  M.  Bruce  and  Mr.  W.  B. 
Stratton,  Mr.  M.  F.  Go^  of  Pomeroy,  and,  in  the  absence  of 
Mr.  E.  C.  Hughes,  the  present  First  Vice  President,  who  ought 
to  go  on  that  committee,  the  Chair  will  aplpoint  his  partner, 
Mr.  W.  T.  Dovell  of  Seattle,  as  this  committee  will  have  to  decide 
whether  its  next  meeting  shall  be  held  at  Seattle  or  elsewhere, 
and,  in  place  of  Mr.  Stratton,  the  Chair  will  appoint  the  Sec- 
ond Vice  President,  Mr.  R.  S.  Holt  of  Tacoma. 

The  President — We  will  now  listen  to  a  paper  on  Mari- 
time Law,  by  General  James  M.  Ashton  of  Tacoma. 

Mr.  Ashton — Mr.  President  and  brethren  of  the  bar :  The 
day  is  getting  pretty  well  advanced,  and  those  of  you  who  have 
not  made  a  study  of  maritime  law  may,  perhaps  find  this  effort 
of  mine  somewhat  dry  and  uninteresting.  If  so,  I  can  only 
ask  you  to  bear  with  me,  because  I  attempt  to  cover  an  entirely 
unexplored  realm  of  admiralty  law,  viz.,  the  chronological  range 
of  the  historj^  of  that  branch  of  our  jurisprudence,  so  that  we 
will  have  some  idea  why  our  maritime  laws  exist  as  they  do 
at  the  present  day. 
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The  paper  is  read.     (See  Appendix.) 

The  President — Discussion  of  the  paper  just  read  is  uo^ 
in  order. 

The  President — Is  the  Convention  of  Prosecuting  Att-:- 
neys  ready  to-  present  a  report  to  the  Association  ? 

Mr.  RuMiiENs — Yes,  sir,  we  are  ready. 

TiiE  President — The  Association  will  be  glad  to  listen  *  • 
the  report  of  the  Convention  of  Prosecuting  Attorneys.  (&^ 
Appendix.) 

The  President — You  have  heard,  gentlemenj  the  report  oi 
the  Convention  of  Prosecuting  Attorneys.  What  is  the  pleasiirt 
of  this  Association  with  relation  thereto? 

Judge  Rice — Mr.  President,  I  simply  rise  to  ask  this  qut-?^- 
tion.  This  Convention  of  Prosecuting  Attorneys  makes  a  recom- 
mendation with  reference  to.  submitting  to  the  jury,  where  in- 
sanity is  pleaded  as  a  defense  to  the  crime  of  murder  in  the  fir:>t 
degree,  the  question  of  whether  or  not  the  verdict  of  not  guilty 
is  rendered  upon  the  ground  that  the  party  is  insane — by  reasoTi 
of  insanity.  I  would  like  to  inquire  what  defect,  if  any,  thev 
found  in  the  present  statute  upon  that  precise  question  il-r 
caused  them  to  make  that  recommendation,  and  if  they  consitier 
the  present  law  defective  in  any  way. 

The  Secretary — It  says  "may"  and  they  say  "shall'' 

Mr.  Rice — I  didn't  understand  that  There  is  a  statute  Tip>n 
that  now,  but  it  may  not  be  obligatory  upon  the  judge  to  sul-mit 
that  question. 

Mr.  Rummens — The  purpose  of  this  proposed  legislation  is 
that^,  when  a  man  charged  with  murder  in  the  first  degree  shall 
have  been  acquitted  and  the  jury  shall  find  that  it  is  by  reason 
of  insanity,  that  this  man  shall  not  longer  be  out  upon  society 
and  shall  be  placed  in  some  place  that  the  legislature  shall  pr*.^ 
vide  for  this  class  of  men,  and,  while  we  do  not  know  whetlier 
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tbat  shoaild  be  the  .penitentiary  or  the  asylum,  we  wish  to  leave 
it  to  the  legislature  to  pass  upon  that  and  determine  where  he 
should  go.     The  present  law  does  not  indicate,  and  although 
some  courts  hold  that  the  superior  court  should  send  him  to  the 
insane  asylum  other  courts  do  not.    They  take  the  position  that 
he  might  have  been  insane  at  the  time  the  crime  was  committed 
and  not  be  insane  at  the  present  time.     Then,  too,  there  is  an 
objection  to  sending  them  to  the  insane  asylum  because,  in  a 
great  many  instances,  it  is  within  common  knowledge  that  these 
people  who  are  acquitted  by  reason  of  insanity,  their  insanity 
does  not  last  much  longer  than  the  time  the  jury  is  in,  and  it  is 
the  intention  to  mete  out  some  punishment  to  this  class  of  peo- 
ple and  that  they  will  not  be  turned  out  upon  society  within  one 
week. 

Mr.  Gordon — Mr.  President,  I  am  opposed  to  that  part  of 
the  recommendation  of  the  committee.  It  seems  to  me  that  the 
effect  of  that  is  simply  to  say  that  no  plea  of  insanity  is  good 
unless  it  is  permanent  It  would  cut  out,  for  instance,  insane 
impulse  which  has,  for  a  long  time,  been  recognized  as  a  condi- 
tion that  may  exist  that  excuses  the  act  in  law.  It  would  cut 
out  a  defense  that  is  now  recognized  and  that  science  recognizes 
as,  of  itself,  an  independent  condition.  It  seems  to  me  that 
that  is  notj  at  best,  scientific.  It  seems  to  me  that  it  disputes 
what  science  has  established  and,  without  some  provision 
coupled  with  this  proposed  amendment  in  the  way  of  legisla- 
tion providing  for  an  examination  or  means  of  examination  as 
to  the  present  status  or  mental  condition  of  the  defendant,  it 
seems  to  me  it  would  be  essentially  wrong  to  engraft  any  such 
provision  upon  our  code  of  criminal  procedure,  and  unless  we 
are  prepared  to  say  that  there  is  no  such  thing  as  insane  impulse 
or  emotional  insanity,  this  ought  not  to  be  adopted,  and  to  say 
that  there  is  not  is  disputing  science. 
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Mr.  Stiles — There  is  so  much  in  this  that  I  could  not  pos- 
sibly vote  upon  it  intelligently.  I  therefore  move  that  this  re- 
port be  referred  to  the  Committee  on  Legislation,  to  make  a 
special  report  at  our  next  meeting. 

The  motion  received  a  second. 

The  President — It  is  moved  and -seconded  that  this  report 
be  refeiTed  to  our  Committee  on  Legislation  to  consider  and  to 
make  a  special  report  to  our  Association  at  the  next  meeting. 

Mk.  Smith — Mr.  President,  the  trouble  with  that  is  that 
many  of  these  things  could  be  easily  taken  care  of.  Many  of 
them  are  of  pressing  importance  and  are  specific  omissions, 
specific  defects  in  tiie  law.  It  seems  to  me  too  bad  to  push 
this  whole  thing  over  two  years.  Isn't  it  practicable  to  appoint 
a  «>mmittee  large  enough  to  consider  this  matter  and  with  mod- 
erate power,  at  least,  to  act?  In  other  words,  those  matters  that 
can  readily  be  determined  and  upon  which  the  committee  can 
readily  agree,  a  committee,  for  instance,  of  seven,  including  two 
or  throe  prosecuting  attorneys,  with  power  to  act  at  the  next  leg- 
islature; and  then  those  matters  uiK>n  which  the  committee  can- 
not agree  can  go  over  as  Judge  Stiles  has  suggested,  aiid  not  push 
it  all  over  two  years. 

Mr.  Stiles — As  to  those  matters  that  are  simple  and  obvious, 
it  would  not  Ix?  necessarv^  that  the  action  of  this  body  be  had 
before  the  legislature  acted  upon  it.  Xow  those  matters,  such 
as  amending  title  and  the  like  of  that,  why,  all  the  body  of 
pTosecuting  attorneys  has  to  do  is  to  go  to  the  legislature  and 
present  them.  As  to  the  additions  to  our  penal  provisions,  and 
such  things  as  that,  there  are  several  amendments  there  I  would 
want  to  think  about  a  good  deal. 

Mr.  Bates  —  ^fr.  President,  the  prosecuting  attorneys  as- 
sembled have  made  this  recommendation  to  the  Bar  Association 
of  this  state  and  have  made  it  in  good  faith,  with  the  idea  that 

Digitized  by  VjOOQIC 


State  Bar  Association  121 

this  Bar  Association  would  pass  upon  it  Many  of  those  matters 
have  been  referred  to  from  time  to  time  in  the  reports  of  the 
pirosecuting  attorneys  to  the  Governor  and  have  been  laid  before, 
probably,  the  legislature.  There  is  nothing  in  this  report  but 
what  we  have  thought  important  to  be  referred  to  the  legislature, 
Xow,  I  do  not  agree  with  Judge  Stiles  that  the  legislature  pays 
no  attention  to  any  recommendation  made  by  this  body,  be- 
cause I  think  they  do.  If  it  is  true,  as  he  says,  that  they  pay 
no  attention  to  it,  it  certainly  cannot  hurt  anybody  at  least  for 
this  organization  to  pass  upon  the  recommendations  made  by 
the  prosecuting  attorneys  of  this  state,  and  it  does  not  seem  to 
me  that  it  is  right,  after  the  prosecuting  attorneys  from  all  over 
the  state  have  been  called  to  meet  her  in  a  body- and  recommend 
matters  which  they  thought  were  of  importance  to  the  state,  to 
then  say  that  those  shall  be  passed  over  for  two  years.  It  does 
not  seem  to  me  that  that  is  fair  to  the  prosecuting  attorneys  of 
the  state.  As  I  said  in  the  start^  these  matters  whidi  we  have 
referred  to  you  are  matters  which  we  consider  of  importance, 
and  they  are  of  importance,  and  we  ask  that  tliis  body  take 
action  upon  the  recommendations  we  have  made.  Many  of 
them,  as  the  people  in  some  of  the  larger  cities  know,  are  of 
vital  implortance  to  the  people  living  in  those  cities.  Many  of 
them  are  of  more  vital  importance  to  the  smaller  to^vns,  but  we 
ask  that  this  body  take  tliese  resolutions  up,  and  if  they  want 
to  take  them  up  one  by  one,  very  well,  but  take  them  up;  don't 
pass  them  over  for  two  years,  because  we  have  acted  in  good 
faith  and  made  our  recommendations  to  this  organization  and 
have  asked  you  to  pass  upon  them. 

Judge  Black — Mr.  President,  it  strikes  me  that  this  report 
is  probably  the  most  practical  report  that  has  been  made  to  this 
body  during  the  session,  and  nearly  everj'  one  of  the  things  that 
have  been  spoken  of  as  needing  attention  have  evidently  Ix^en 
encountered  by  the  prosecuting  attorneys  in  the  discharge  of 
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their  duties.  I  know  that  nearly  every  one  of  them  have  bee 
called  to  my  attention,  and  I  can  see  no  reason  why,  after  tt 
prosecuting  attorneys  have  met  together  and  recommended  legir 
lation,  every  bit  of  which  it  seems  to  me  is  vital  and  importi^t 
and  necessary,  now  —  why  a  matter  of  practical  importance 
should  be  postponed  for  two  years  while  the  ideal  things  are 
discussed  and  settled  by  the  Bar  Associatiouw  Xow,  one  thing 
that  strikes  me  with  a  good  deal  of  force  is  that  insanity  que?- 
tion.  Under  the  pU'esent  law  practically  there  is  no  provisic* 
made — practically,  I  say,  there  is  none.  Now,  one  of  the  speak- 
ers said  that  this  was  to  cut  out  the  defense  of  insanity.  A.* 
I  understand  it,  it  does  not  propose  to  cut  out  a  defense  of 
insanity.  It  proposes,  perhaps,  to  prevent  the  defense  of 
insanity  when  there  is  no  real  defense.  I  think  that  a  saije 
murderer  is  a  safer  man  at  large  than  a  really  insane  man  with 
homicidal  intent  and  impulses,  even  if  they  are  temporary.  A 
man  who  is  temporarily  insane,  a  man  who  has  really  an  in- 
sane impmlse  which  compels  him  or  which  induced  him  to  kill 
a  man  last  week,  would  very  probably  have  the  very  same  im- 
pulse, because  he  has  that  tendency,  next  week,  and  he  is  a  muca 
more  dangerous  man  to  society  than  the  sane  man  who  kills  his 
man  for  some  real  grievance;  that  is,  that  the  man  who  has 
a  real,  absolute  grievance  and  kills  his  man  is  a  better  man  at 
large  than  a  man  who  kills  his  man  on  an  imaginary  grievance 
or  for  no  real  ground.  Now  then,  if  men  are  insane  only  for 
the  purposes  of  defense,  that  ought  to  be  cut  out.  If  it  is  <m\j 
intended  to  have  an  insanity  plea  for  the  purpose  of  enabling 
shrewd  and  ingenious  lawyers  to  defeat  justice,  that  ought  to 
be  cut  out.  If  a  man  is  really  insane  he  ought  not  to  be  sent 
to  the  penitentiary  and  he  ought  not  to  be  sent  to  an  insane 
asylum,  but  he  ought  to  be  sent  to  some  institution  prepared  for 
that  man.  The  object  of  the  criminal  law  is  sometimes  re- 
garded as  vengeance.     Man  has  no  right  to  mete  out  T^ngeance 
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ill  this  world,  because  he  has  not  the  proper  knowledge  to  do  it 
^vell.  The  meting  out  of  vengeance  should  be  left  to  that  Su- 
preme One  who  has  all  knowledjre  and  therefore  can  act  justly. 
IVfan  has  only  the  right  to  mete  out  this  so-called  punishment 
for  tlie  protection  of  society,  and  who  can  say  that  a  man  with 
insane  impulses  that  drives  him,  through  imaginary  causes,  to 
kill  his  fellowmani,  is  a  safe  man  at  large? 

Judge  Root — Mr.  President^  there  is  no  question  but  what 
there  are  a  number  of  propositions  involved  in  this  report  that 
this  Association  will  not  have  time  to  adequately  consider.    This 
one  subject  that  has  just  been  referred  to  is  one  we  might  dis- 
cuss for  hours,  I  think,  to  great  profit  because,  in  my  opinion, 
it  is  a  very  live  question  just  now,  and  I  wish  we  might  give 
expression  to  something  that  would  put  the  condition  of  affairs 
in  our  state  in  better  shape.    There  are  other  important  matters 
tliat  I  would  not  like  to  vote  upon  without  hearing  a  full  dis- 
cussion and  having  time  to  think  about  them,  and  I  do  not  think 
thatj    practically,  we  can  consider  the  different  items  of  this 
report  advantageously  at  this  time ;  there  are  probably  some  that 
we  might.    But,  in  deference  to  the  meeting  of  the  prosecuting 
attorneys  of  the  state,  I  think  some  consideration  should  be 
given  some  of  these  items,  and  I  would  take  leave  to  move,  as  an 
amendment  to  the  motion,  that,  instead  of  being  referred  to  a- 
committee  with  direction  to  report  two  years  from  now,  that  it 
be  referred  directly  to  a  committee  at  this  time  with  instruc- 
tions to  report  tomorrow  morning  with  reference  to  those  items 
as  to  which  they  feel  the  Association  can  do  justice  at  this  time, 
and  with  reference  to  such  other  items  as  they  think  cannot  now 
be  properly  considered. 
The  motion  received  a  second. 

Mb.  Wynne — It  seems  to  me  unless  some  action  is  taken  by 
the  Bar  Association  practically  the  entire  work  of  the  Conven- 
tion of  Prosecuting  Attorneys  will  be  nullified.    We  were  asked 
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by  the  Secretary  of  this  Association  to  get  together  and  h^^ 
our  annual  meeting  at  the  same  time  and,  while  no  definir/ 
plan  was  announced,  yet  it  seemed  to  be  the  proper  thing  1 : 
us  to  do  to  make  the  recommendations  which  we  thought  prop:. 
with  the  idea  that  they  would  be  discussed,  perhaps,   by  tl- 
Bar  Association,  and,  if  the  recommendations  were  thought  *. 
be  proper,  that  that  would  be  verified  by  some  action  of  rl- 
Bar  Association,  and,  unless  something  is  done  at  this  time,  i: 
would  practically  nullify  the  action  of  the  Association,   many 
members  of  which,  perhaps,  or  some  members  of  which,   ppr- 
haps,  will  not  be  members  next  time  on  account  of  the  diangr-f 
of  election,  and  practically  our  work  will  not  amount  to  any- 
thing. 

Mr.  Gordon — Mr.  President,  the  hour  is  late  and  I  r^rrer 
very  much  the  idea  of  delay,  but  I  believe  the  reputation  ''f 
this  Association,  in  a  measure,  is  brought  into  this  and  the  only 
a,polog;\'  I  have  is  that  this  is  such  an  innovation  that  it  Aal- 
lenges  at  once  discussion  and  debate.  I  do  not  think  there  i?  a 
state  in  this  Union  today  but  what  recognizes,  as  medical  scieu'V 
has  for  half  a  century  recognized,  that  a  man  may  be  insane 
today  and  perfectly  sane  tomorrow.  In  other  words,  insane 
impulse  and  emotional  insanity  are  established  today.  Science 
has  established  its  existence. 

"Star-oyt^l  Science,  hast  thou  wandered  there 
To  bring  back  thence  a  giant  of  despair  ?*' 

Xow,  granting  everything  that  Judge  Black  has  said.  It 
may  be  that  this  is  a  defense  that  is  much  abused.  Well,  ^^^  i> 
the  presumption  of  innocenoe,  as  compared  to  the  average  crim- 
inal case,  but  the  law  proceedeth  not  hastily  hut  with  regard  to 
the  walfare  of  all  the  peofile  has  adopted  the  principle  that  it  i- 
better  that  ninety-nine  guilty  men  should  escape  than  that  on*" 
innocent  man  should  l^e  i^mished.  Take  it  in  times  of  e^che- 
ment ;  take  it  when  the  atmosphere  of  the  criminal  court,  as  that 
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surrounding  a  defendant,  is  one  that  all  the  thought  of  time 
and  experience  has  hedged  about  one  in  that  position,  and  there 
is  much  injustice  being  done.     It  may  be  in  nine  cases  out  of 
:eii  the  defense  of  insane  impulse  in  homicide  cases  is  success- 
fully and  wrongfully  maintained,  but  what  are  you  going  to  do 
with   the  tenth  man?     We  must  either  admit  that  science  is 
wrong  or  else  be  prepared  to  say  that  in  every  case  you  must 
confine  a  perfectly  sane  man  for  a  crime  for  the  commission 
of  which  he  was  mentally  irresonsible.     Is  this  Association  pre- 
jvared  to  go  that  far?     As  Judge  Root  has  said,  it  is  a  topic 
that  affords  a  wide  range  of  discussion  and  it  is  not  to  be  acted 
u|x>n  hastily,  and  no  man  will  vote  on  this  today  without  know- 
ing, or  he  ought  to  know,  that  science  has  recognized  that  there 
are  such  conditions  as  temporary  or  emotional  insanity  or  insane 
impulse  acting  under  which  a  man  may  do  an  act  today  for 
which  he  is  al>solutely  irresponsible  yet  next  week  be  perfectly 
res]7onsible. 

Mr.  Stiles — I  move  that  this  be  made  a  special  order  for 
tomorrow  morning  at  nine  o'clock. 

The  President — That  motion  is  hardly  in  order. 

Mb.  Bell — I  second  the  motion  of  Judge  Root. 

Mb.  Hudson — Mr.  President,  I  was  not  in  when  the  report 
was  read.  I  simply  wanted  to  say  that  there  was  one  thing 
which  I  hoped  this  Ass-cciation  would  recommend  and  that  is 
that  a  law  be  passed  by  tlie  next  legislature  giving  a  prosecu- 
ting attorney  'piower  to  summon  witnesses  and  compel  their  at- 
tendance and  take  their  evidence.  It  is  included  in  the  report 
and  I  hope  this  Association  will  endorse  it. 

Mr.  Stiles — I  would  like,  if  my  second  consents,  to  submit 
Judge  Root's  motion  for  mine. 

TirE  President — The  motion  now  is  that  a  committee  of 
^C'ven,  did  you  say,  Judge  Root  ? 
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Judge  Root — I  did  not  mention  the  number.  My  idea  wa< 
tliat  it  go  to  the  standing  committee  on  legislative  matters  and, 
if  they  are  not  all  present^  I  would  suggest  that  the  President 
fill  up  that  committee  at  this  time,  and  that  the  report  be  re- 
ferred to  the  Legislative  Committee  with  instructions  to  report 
tomorrow  morning  upon  all  items  that  they  think  the  Association 
can  deal  with  at  this  time,  with  such  recommendations  as  they 
see  fit  to  make  concerning  the  others. 

Motion  seconded. 

Mr.  Bates — I  do  not  think  it  is  fair  to  refer  this  repyort  to 
the  Legislative  Committee  without  the  prosecuting  attonieys 
who  are  here  have  something  to  say  about  it. 

The  President — The  motion  is  that  the  Chair  will  fill  out 
this  committee.  There  are  'cnly  two  of  that  committee  here 
and  it  was  suggested  that  members  of  tlie  prosecuting  attorneys' 
convention  be  added  to  the  committee. 

Mr.  Grosscup — I  think  this  whole  matter  could  be  solved 
right  now,  and  in  this  manner,  that  the  report  of  the  Prose- 
cuting Attorneys'  Convention  be  approved  ^nth  the  exception  of 
the  item  relative  to  conviction  in  cases  of  murder  where  the  de- 
fense  is  insanity  and  that  item  with  referencje  to  allowing  the 
jur}'  to  fix  the  punishment  and  that  those  two  matters  be  re- 
ferred to  the  Legislative  Committee  to  be  reported  on  at  the  next 
convention.     I  make  that  as  a  motion. 

The  motion  received  a  second. 

The  President — It  is  moved,  as  a  substitute  to  the  original 
motion,  that  the  reix>rt  of  the  Convention  of  Prosecuting  Attor- 
neys be  ado|>ted  by  this  Association  with  the  exception  of  the 
last  clause,  I  Uiink  it  is,  that  portion  of  the  report  in  relation  to 
insanity  in  murder  cases  and  that  the  jury  may  fix  the  punish- 
ment of  a  person  convicted  of  murder  in  the  first  degree,  and 
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that  those  matters  be  referred  to  tlie  Legislative  Committee  for 
report  at  the  next  session. 

The  motion  carried. 

The  President — Is  the  Committee  on  Judicial  Administra- 
tion and  Remedial  Procedure  ready  to  report? 

Adjournment  was  here  taken  until  8 :30  o'clock  p.  m. 


EVEXII^^G  SESSION. 


The  President — The  meeting  will  come  to  order.  The 
Chair  is  in  receipt  of  a  telegram  from  Governor  Mead  as  fol- 
lows: 

"I  regret  exceedingly  my  inability  to  attend  the  Bar  Asso- 
ciation and  excursion.  Please  convey  to  the  Association  my 
congratulations  on  a  successful  gathering.  Albert  E.  Mead, 
Governor." 

Is  the  Committee  on  Judicial  Administration  and  Remedial 
Procedure  ready  to  report? 

Mr.  McLean — ^Mr.  President  and  gentlemen  of  the  Bar  As- 
sociation: Mr.  Will  G.  Graves,  of  S^wkane,  the  chairman  of 
tliis  committee,  sent  the  report  to  me  and  asked  me  to  present 
it  for  him  and  I  will  read  it.  I  will  say  that  tliis  report  was 
prepared  by  the  chairman.  I  do  not  tliihk  the  coimnittee  ever 
met  or  that  any  two  of  them  ever  met,  but  it  was  prepared  by 
the  chairman  and  sent  around  to  the  various  members  of  the 
committee,  and  is  reported  by  theiiL 

The  Sf.cretary — I  think  Mr.  Post  and  Mr.  Graves  had  some 
conference.    They  both  live  in  Spokane. 

Mr.  McLean — ^Well,  it  may  be. 
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REPORT  OF  COMMITTEE  OX  JTJDICIAL  ADMINIS- 
TRATION AND  REMEDIAL  PROCEDURE. 

Washington  State  Bar  Association: 

Gentlemen — Your  Committee  on  Judicial  Administration  and  Reme- 
dial Procedure  beg  leave  to  make  the  following  recommendations  as  to 
amendments  of  our  existing  laws  relative  to  practice  and  procedure  in 
the  courts: 

First.  We  recommend  that  provision  be  made  that  the  jury  shall 
in  all  instances  be  charged  in  writing.  That  at  the  conclusion  of  the 
evidence  the  charges  to  be  given  shall  be  determined  upon  and,  at  the 
request  of  counsel,  they  shall  be  permitted  to  present  to  the  court  argu- 
ments in  support  of  requested  charges.  That  before  the  cause  is  argued 
to  the  jury  the  trial  judge  shall  charge  it,  and  respective  counsel  in 
their  arguments  shall  have  the  right  to  refer  to  the  charges  given  and 
discuss  them  in  connection  with  the  facts.  The  jury  shall  take  the 
charges  with  them  when  they  retire  to  consider  of  their  verdict. 

Second.  We  recommend  that  provision  be  made  that  the  appellant, 
at  the  time  of  filing  his  statement  of  facts,  or  If  no  statement  of  facts 
shall  be  filed,  at  the  time  of  giving  notice  of  appeal,  shall  file  an  assign- 
ment of  errors  pointing  out  specifically  the  errors  upon  which  he  in- 
tends to  rely,  and  no  errors  shall  be  considered  except  those  so  pointed 
out.  No  general  specification  of  error  shall  be  sufficient,  e.  g.,  an  assign- 
ment of  error  that  a  new  trial  was  denied  will  present  nothing  for  re- 
view unless  the  particular  error  relied  upon  for  cause  for  a  new  trial  be 
clearly  pointed  out. 

Third.  We  recommend  that  the  appellate  court  shall  be  deprived  of 
the  power  to  review  the  verdict  of  a  jury  or  the  findings  of  a  trial  court 
on  any  question  upon  which  there  is  confiicting  evidence. 

Fourth.  We  recommend  that  upon  appeal  from  the  final  judgment 
in  -an  eminent  domain  proceeding  any  and  all  errors  claimed  to  have 
occurred  at  any  stage  of  the  proceeding,  whether  going  to  the  right  of 
taking  or  to  the  trial  of.  the  question  of  damages,  or  any  other  error 
claimed  to  have  occurred  in  the  proceedings,  may  be  reviewed,  provided 
proper  assignments  of  error  shall  have  been  taken. 

Fifth.  We  recommend  that  wherever  application  shall  be  made  to 
the  supreme  court  for  orders  to  effectuate  an  appeal,  that  the  cause  shall 
be  docketed  in  the  supreme  court  under  the  title  of  the  principal  action 
and  that  all  proceedings  thereafter  taken  in  the  cause  shall  be  docketed 
under  that  title.  This  is  not  intended,  of  course,  to  do  away  with  the 
necessity  of  notice  to  the  trial  court  or  judge,  nor  to  do  away  with  the 
necessity  of  process  running  to  the  court  or  judge,  but  is  merely  to 
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obviate  the  necessity  of  commencing  several  Independent  proceedings  in 
what  is  essentially  one  cause,  and  the  paying  of  several  fees  therefor. 

Sixth.  While  it  may  perhaps  be  somewhat  beyond  the  scope  of  this 
report  we  would  suggest  that  the  matter  of  the  preparation  of  proposed 
legislation  in  such  form  that  it  may  be  presented  to  the  legislature  for 
adoption  and  the  taking  of  some  action  to  secure  the  adoption  of  such 
legislation  are  matters  which  should  be  considered  by  the  Association. 
In  the  past,  the  recommendations  of  the  committee  seem  to  have  been 
received  and  approved  or  rejected  by  the  Association,  and  that  is  the  end 
of  the  recommendation.    Respectfully  submitted. 

Will  G.  Graves. 

I  approve  the  above  except  the  third  ];)aragraph. 

F.  T.  Post. 

I  approve  of  the  above  except  the  third  paragraph,  and  I  hesitate  to 
endorse  that  for  the  reason  that  where  a  verdict  is  superinduced,  or  in 
any  measure  is  the  result  of  passion  and  prejudice,  there  could  be  no 
relief,  if  this  recommendation  became  the  law. 

C.  S.  Reinhabt. 
Washington  State  Bar  Association: 

Gentlemen — The  undersigned,  a  member  of  the  Committee  on  Judic- 
ial Administration  and  Remedial  Procedure,  begs  leave  to  report  as 
follows: 

I  concur  in  all  the  recommendations  made  in  the  principal  report, 
signed  by  Mr.  Graves  as  chairman,  except  the  third  recommendation,  to 
which  I  cannot  give  my  concurrence,  for  the  reason  that  I  do  not  deem 
it  advisable  to  absolutely  preclude  the  supreme  court  from  reviewing 
any  question  of  fact  where  there  is  conflicting  evidence. 

Respectfully  submitted. 

H.  A.  P.  Mtebs. 

I  concur  in  the  recommendations  of  the  chairman  of  the  committee 
with  the  exceptions  stated  by  Mr.  Myers  for  the  reasons  stated  by  him. 

Henbt  McLeait. 

Me,  McLean — I  have  a  letter  here  from  Mr.  Graves  in 
which  he  asks  me  to  present  this,  and  I  will  read  that  part  of 
it  which  relates  to  part  of  the  report: 

"With  respect  to  this  third  paragraph,  I  may  say  that  I  in- 
tended no  more  than  that  which  Mr.  Reinhart  is  willing  to  con- 
cur   in,  viz.,  that  the  power  of  the  court  to  set  aside  a  verdict 
9— 
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induced  by  passion  or  prejudice  should  remain  unaffected.  What 
I  intended  to  accomplish,  was  to  place  the  findings  of  a  trial 
judge  upon  the  same  plane  as  the  verdict  of  a  jury,  and  to  pyt 
it  beyond  the  power  of  one  judge  of  the  appellate  court  to  re- 
view upon  a  written  record  the  findings  of  another  judge  made 
uix>n  the  spoken  words.  I  think  tlie  other  recommendations  are 
self-explanatory. ' ' 

The  President — Discussion  of  the  report  of  this  committee 
is  now  in  order. 

The  Secretary — Mr.  President,  in  order  to  facilitate  mat- 
ters, I  would  move  the  consideration  of  the  report  by  sections. 

The  motion  received  a  second.     Motion  carried. 

The  President — The  Secretary  will  read  the  first  section. 

Section  read. 

Mr.  Hudson — Mr.  President,  that  recommendation  was  made 
by  the  Bar  Association  at  the  last  meeting  in  Seattle  and  I 
happened  to  be  the  chairman  of  the  committee  that  was  recom- 
mended to  prepare  bills  in  accordance  with  the  recommendation, 
and  a  bill  was  prepared,  and  I  went  to  Olympia  and  placed  it 
in  the  hands  of  a  representative  doAvn  there  and  sought  to  get 
it  passed,  but  it  died,  like  many  otlier  good  bills,  ^^-ithout  ever 
seeing  daylight  I  want  to  say,  however,  as  one  who  has  had  ex- 
perience under  that  practice,  that,  in  my  judgment,  it  is  a  very 
desirable  tiling  to  do  to  have  a  law  of  that  kind,  settling  the  in- 
structions before  the  argument,  so  that  the  attorneys  know  just 
what  law  will  be  given.  They  can  address  tliemselves  to  the 
law  as  given  by  tlie  court  The  jury  can  take  out  the  instruc- 
tions with  them  and  sc^  what  the  law  is.  It  is  very  much  more 
satisfactory  and  reaches  better  results,  and  I  would  move  tlie 
adoption  of  that  recommendation. 

The  motion  received  a  second. 

Upon  a  rising  vote,  the  recommendation  was  adopted. 
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The  President — The  Secretary  will  read  the  second  section 
of  the  report. 

Section  read. 

The  President — ^What  is  the  wish  of  the  Association  with 
respect  to  this  section? 

Mr.  (C.  B.)  Graves — I  move  the  adoption  of  that,  Mr.  Chair- 
man.    Isn't  that  tlie  law,  Mr.  President  ? 

The  President — It  is  out  of  order  to  ask  the  President  what 
the  law  is  now.  That  is  the  only  parliamentary  ruling  I  have 
been  sure  of  today. 

The  motion  received  a  second. 

Mr.  Parker — ^Xow,  ilr.  President,  I  am  absolutely  opposed 
to  this.  Our  practice  in  the  supa*erae  court,  in  the  manner  of 
preserving  the  record,  excci>tions,  etc.,  has  gone  through  a  stage 
of  evolution  lasting  fifteen  years  and  I  do  not  want  to  com- 
mence over  again  and  go  through  another  -one.  Now,  we  ought 
to  have  learned  by  this  time — I  mean  the  lawyers,  at  least, 
ought  to  have  learned  tliat  it  is  of  very  little  consequence  what 
your  practice  is  or  what  is  the  manner  of  doing  this  or  that  par- 
ticular thing,  but  it  is  of  tremendous  consequence  that  we  know 
how  to  do  it  and  that  is  a  thousand  times  more  consequence 
than  whether  you  do  it  this  way  or  that  way.  You  could  dis- 
cuss the  question  pro  and  con,  for  instance,  as  to  whether  it 
would  be  better  to  have  a  summons  issued  by  the  clerk  of  court 
or  signed  by  the  attorney  and  waste  time  on  Uiat  when  it 
wouldn't  make  any  difference  which  way  it  was,  or  practically  no 
difference,  but  it  is  of  great  consequence  to  know  how  to  do 
things^  and  here  we  are  entering  upon  a  field  that  is  fruitful  of 
more  trouble,  by  reason  of  its  uncertainties,  than  can  be  overbal- 
anced by  any  enactment.  It  is  fairly  easy  to  get  into  the  supreme 
court  now  and  stay  there  and  have  your  case  determined  uix)n 
the  merits,  and  have  it  determined  rightly.     We  have  found 
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that  out  after  laboring  for  some  fifteen  years,  and  I  do  not  care 
about  undertaking  to  study  law,  especially  the  law  of  procedure^ 
again  and  fill  up  the  court  reports  with  some  more  material  com- 
posed largely  of  mere  matters  of  >p(ractioe.  Kot  that  this  would 
necessarily  be  any  better  or  any  worse  than  the  system  we  havei 
I  think  it  would  not  be  so  good,  but  even  if  it  was  better  I  would 
be  absolutely  against  it.  I  am  for  stability  in  practice,  if  noth- 
ing else. 

The  motion  failing  to  carry,  the  section  was  not  adopted. 

The  President — 'N^ow,  read  the  third  section,  Mr.  Secre- 
tary, from  which  there  is  a  dissenting  opinion  filed. 

Me.  Roberts — It  has  been  read  twice,  and  I  move  that  the 
dissenting  opinions  be  approved. 

The  motion  received  a  second,  and  carried. 

The  President — The  Secretary  will  read  the  fourth  section 
of  the  report. 

Section  read. 

It  is  moved  and  seconded  that  this  section  of  the  report  be 
adopted. 

Mr.  Stiles — It  is  evident  that  the  last  phrase  was  put  there 
anticipating  that  the  second  section  would  be  adopted.  Now 
that  the  second  section  has  been  dropped,  "provided  that  proper 
assignments  of  error  shall  have  been  taken,"  ought  not  to  be  in 
there.  Therefore  I  move  to  amend  by  suggesting  that  it  be 
adopted  with  the  last  phrase  left  off,  "provided  proper  assign- 
ments of  error  shall  have  been  taken."  That  means  "provided 
proper  assignments  of  error  shall  have  been  taken"  at  the  time 
of  filing  the  statement  of  facts. 

Mr.  Hudson — I  suppose  the  idea  is  this:  There  is  no  ap- 
peal from  the  right  to  condemn.  There  was  an  act  passed  which 
was  declared  unconstitutional  by  reason  of  some  defect  in  the 
title  of  the  act,  and  there  is  now  no  appeal  from  that  question 
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of  the  right  to  condemn  and  that  is  intended  to  provide  an  ap- 
peal from  that,  so  that  the  question  can  come  up  on  appeal  from 
a  verdict  of  a  jury.  That  is  what  I  understand  by  that,  and 
that  is  what  I  supfpase  that  is  intended  to  cover. 

Me.  Holt — I  am  opposed  to  that  for  this  reason :  There  is 
a  provision  in  the  statute  at  the  present  time,  as  I  remember  it, 
that  upon  the  rendition  of  the  verdict  of  a  jury,  the  party  pro- 
ceeding to  condemn  may  deposit  the  money  in  court  and  that 
the  appeal  shall  not  delay  the  progress  of  the  work.  There  is 
also  a  provision  that  the  question  whether  the  use  is  a  public 
use  is  a  judicial  question  and  shall  be  determined  by  the  judge 
in  the  first  instance.  Yet  Mr.  Hudson  says  there  is  no  appeal 
at  the  present  time  from  that  question.  If  this  remedy  giving 
the  right  to  bring  up  that  question  on  appeal  from  a  final  judg- 
ment is  adopted,  it  is  very  questionable  whether  that  will  not 
take  away  from  the  defendant  the  right  to  bring  before  the 
court,  by  certiorari,  the  propriety  and  the  soundness  of  the  judg- 
ment of  the  court  on  the  preliminary  question.  If  it  would,  it 
should  not  be  adopted.  If  it  would  not,  I  do  not  see  that  there 
would  be  any  objection  to  it.  I  am  not  prepared  to  say,  at  this 
moment,  whether  the  supreme  court  has  decided  that  the  right 
to  resort  to  a  writ  of  certiorari  exists  because  there  is  no  appeal 
as  the  law  now  stands^  or  whether  it  was  put  upon  the  addi- 
tional ground  that  an  appeal  would  not  be  an  effectual  remedy, 
but  I  believe  that  that  law  would,  in  effect,  give  a  right  of 
appeal  from  the  preliminary  judgment  of  the  court,  and  if, 
pending  the  proceeding,  the  party  proceeding  to  condemn  were 
permitted  to  go  on  with  the  work  an  injustice  would  result,  and 
the  landowner  might  be  compfe-lled  to  wait  and  permit  the  im- 
provement to  proceed  while  he  could  only  have  the  rulings  of 
the  court  revie\ved  at  some  later  day.  I  think  it  would  have 
that  effect. 
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The  Pbesident — The  Chair  did  not  hear  a  second  to  Judg: 

Stiles'  amendment  that  the  concluding  clause  should  be  strickeii 

The  amendment  is  duly  seconded,   put  and  carried.      Tb 

motion  is  now  upon  the  adoption  of  the  section  as  amendei 

The  motion  is  lost. 

The  President^ — Is  there  a  concluding  paragraph  ? 
The  fifth  section  of  the  report  is  ready  by  the  Secretary. 
TiiE  Pbesident — ^What  is  the  pleasure  of  the  Associate ■: 
with  reference  to  tliis  section  ? 

The  Secretary — I  move  its  adoption. 
Motion  received  a  second. 
The  President — Are  there  any  remarks? 
Mr.  Roberts — Mr.  President,  I  seconded  it  in  order  to  get 
it  lH?fore  the  house,  but  T  am  not  certain  that  I  know  whar  it 
means  and  I  am  afraid  to  ask  since  I  note  the  experience  of 
some  others  here,     I  think  some  lawyer  ought  to  respond. 

Judge  Whitsox — ilr.  President,  I  think  I  understand  what 
the  committee  is  driving  at  in  that,  anyhow.  The  supreme  coun 
recently  held  that  a  garnishment  proceeding  in  an  action  was  in 
the  nature  of  a  separate  action,  and  it  is  for  the  purpose  ci  c\^ 
solidating  tlio  whole  matter  in  one  proceeding.  I  think  that  i> 
what  the  object,  of  this  whole  section  is. 

The  Secretary — Mr.  President,  for  several  years  1  kTi'»w 
that  Mr.  Roinhart,  the  clerk  of  the  supreme  court,  has  talM 
over  this  matter  \vitli  a  view  of  simplifying  the  records  in  his 
office.  T  nder  the  present  system  applications  to  the  suppeme 
court  for  writs  of  review  are  iiot  styled  nor  docketed  in  the  name 
of  the  real  partic^s.  It  may  be  Smith  v.  Jones  in  the  lower  OMm, 
and  on  appeal  it  has  the  same  title,  but  if  it  is  an  interlocut/>rT 
matter,  an  application  to  compel  the  trial  court  to  fix  a  super- 
sedeas or  settle  a  statement  of  facts,  or  other  applications  in  aid 
of  the  apliellate  jurisdiction.;  it  is  docketed  in  the  supreme  conrt 
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as  State  ex  rel,  v,  Superior  Court.  If  it  is  Smith's  application, 
Janes  resists  it  and  it  is  Smith  against  Jones  just  the  same. 
AVhy  not  docket  it  tha.t  way  ?  That  is  the  object  of  this  recom- 
raendation  as  I  understand  it 

The  President — That  is,  to  abolish  the  State  ex  rel.Jones 
against  the  superior  judge  ? 

The  Secretary — ^Yes,  sir. 

Mr.  Graves — That  is,  to  have  it  docketed  in  the  main  case, 
so  as  to  avoid  having  several  cases. 

The  section  is  adopted. 

The  Secretary  reads  section  six  of  the  report. 

Mr.  Bridges — I  move  its  adoption. 

The  motion  received  a  seocmd,  was  pit  and  carried. 

The  Secretary — That  is  all  of  the  recommendations. 

The  President — -Is  the  Judiciary  Committee  ready  to  re- 
p)rt  ? 

The  Secretary — Mr.  President,  that  was  included  in  the 
report  of  the  Committee  on  Legislation. 

The  President — Is  the  Committee  on  Publications  ready 
to  report? 

REPORT  OF  COMMITTEE  OX  PUBLICATIONS. 

Mr.  Mires — Mr.  President,  the  active  member  of  that  com- 
mittee has  disappeared.  Mr.  Remington  had  a  report  that  he 
wanted  to  make,  but  I  do  not  know  where  he  is  this  evening. 
I  did  not  know  that  he  was  a  drinking  man,  but  perhaps  he  is. 
I  have  no  report  to  make.  Mr.  Wooten,  of  Seattle,  had  some 
com'plaint  to  make  about  our  publication  of  our  last  meeting  of 
the  Association,  at  Spokane.  Mr.  Remington  called  my  atten- 
tion to  the  fact  that  one  of  the  papers  read  at  that  meeting  has 
not  been  published.     Now,  whose  fault  that  is  I  do  not  know. 
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As  a  matter  of  fact,  that  paper  became  the  property  of  this 
Association  the  minute  it  was  read  and  the  party  had  no  busi- 
ness to  get  it  back  again.  If  the  Secretary  gave  it  to  him  vol- 
untarily, he  is  to  blame.  If  he  took  it  away  from  him,  maybe 
he  is  not  to  blama 

The  Secretary — Guilty. 

Mb.  Mires — The  paper  has  never  been  printed.  It  might 
have  been  cut  out^  as  some  other  parts  of  the  report  were  cut 
out  before,  but  the  gentleman  from  Tacoma  here  (Mr.  Snell), 
a  member  of  this  committe,  called  my  attention  to  it  and  wanted 
it  called  to  the  attention  of  this  meeting.  That  is  the  only  reason 
why  I  appear  here.  The  report  suits  me  about  as  well  as  any 
of  them. 

The  President — A  motion  to  prosecute  for  petit  larceny  or 
oooitempt  might  be  in  order. 

The  President — Is  the  report  of  the  Committee  on  Griev- 
ances ready,  or  is  that  the  report,  also,  of  the  Ckwnmittee  on 
Grievances  ? 

Mb.  Mires — I  was  not  appointed  on  that  committee,  but  I 
can  report,  if  the  Association  desire©  to  hear  it. 

The  President — Is  there  any  unfinished  business  ?  Is  there 
any  new  business  ?  Under  the  head  of  new  business  will  come 
up  the  matter  of  increasing  the  membership  of  this  Association. 
I  understand  Mr.  Eoberts  has  a  motion. 

Mr.  Roberts — I  have  an  amendment  to  offer,  Mr.  President. 
I  will  hand  it  to  the  Secretary. 

The  Secretary  reads  proposed  amendment  to  section  7  of  the 
by-laws. 

Be  it  resolved  that  section  7  of  the  by-laws  be  amended  to 
read  as  follows : 

Section  7.  The  fee  for  admission  to  membership  in  this 
Association  shall  be  three  dollars,  which  shall  includes  the  dues 
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for  the  remainder  of  that  calendar  year.  The  annual  dues  shall 
be  two  dollars  per  year,  and  no  person  shall  be  considered  an 
active  member  unless  such  dues  are  paid.  Any  member  who 
shall  be  in  arrears  in  the  payment  of  dues  for  more  than  one 
year  may  be  reinstated  to  active  membership  upon  the  payment 
of  three  dollars,  which  reinstatement  shall  date  from  the  be- 
ginning of  the  year  in  which  such  payment  is  mada 

Mb.  Roberts — I  move  the  adoption  of  this  amendment  to 
that  section,  Mr.  President,  and  I  would  like  to  have  the  Secre- 
tary state  the  purpose  of  the  amendment  as  it  is  a  matter  that 
is  to  be  brought  to  the  attention  of  the  Association  by  the  Secre- 
tary and  a  matter  with  which  he  is  thoroughly  familiar. 

The  President — It  might  be  propier  for  the  Chair  to  state 
tliat  the  executive  officers  of  the  Association  during  the  past 
year,  as  in  several  years  past^  have  had  under  discussion  the 
method  of  increasing  the  interest  of  the  bar  of  the  state  at  large 
in  the  work  of  the  Association.  There  are,  at  present,  two  hun- 
dred and  sixty-two  members,  only,  of  the  Association.  !N'o 
accurate  record  of  all  the  lawyers  of  the  state  has  been  taken 
to  our  knowledge,  but  judging  from  the  roll  of  the  supreme 
court  of  this  state,  there  must  be  something  like  twenty-five 
hundred  or  three  thousand  lawyers  in  this  state.  It  is  probable, 
therefore,  that  less  than  ten  per  cent  of  the  members  of  the  bar 
of  the  state  are  members  of  this  Association.  I^ow,  the  annual 
expiense  of  carrying  on  the  work  of  this  Association  is  approxi- 
mately four  hundred  dollars,  the  larger  part  of  which  is  spent 
in  the  publication  of  the  annual  proceedings  of  the  Association, 
the  discussions  and  the  papers  that  are  read.  If  we  had  dues 
much  smaller  than  now  control,  perhaps  even  as  low  as  one 
dollar  a  year,  and  a  lower  initiation  fee,  it  might  be  possible 
to  have  a  much  larger  membership  and  then  raise  enough  money 
to  carry  on  the  work  of  the  Association,  The  Executive  Com- 
mittee this  year  hardly  felt  authorized  to  take  any  active  step 
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in  the  matter  without  first  bringing  it  before  the  Association 
A  procedure  somewhat  like  tbis  was  discussed:  By  circular  c: 
writing  to  every  lawyer  in  the  state,  as  shown  upon  the  roll  d 
the  supreme  court,  asking  him  to  contribute  a  dollar  a  yesir. 
and  ]:ierhap8  an  initiation  fee  of  two  dollars,  or  three  dollars,  s= 
the  committee  finally  recommend  as  embodied  in  this  report  oi 
this  motion,  it  is  possible  that  a  larger  member^ip  might  V 
obtained  and  the  interest  of  the  Association  thus  kept  up.  As  i 
matter  of  fact,  for  the  last  four  years  the  loss  of  members 
through  death  and  their  dropping  out  from  non-^yment  of  due?: 
and  removal  from  tlie  state  and  other  causes,  has  been  greater 
than  the  new  members  taken  in.  This  year  we  are  five  meinl)ers 
behind  the  total,  and  last  year  about  that  proportion,  so  that. 
for  the  last  three  or  four  years,  this  Association  has  really  been 
growing  smaller  instead  of  larger,  and  if  we  keep  up  the  work 
of  the  Association,  it  is  necessary  that  some  radical  ^ep  be 
taken  by  which  to  remedy  this  e\'il.  We  would  be  glad  to  hear 
from  the  Association  on  this  point  so  that  the  new  executive  ofl5- 
cers  might  fool  authorized  to  take  such  steps,  either  as  directed  bj 
the  Association  or  as  to  them  shall  seem  best,  to  incxease  the 
membership  in  the  future, 

Mr.  McLean — -Mr.  President,  I  will  offer  one  s\iggesti«"«i. 
It  seems  to  me,  in  a  country  like  ours,  where  we  have  so  much 
new  scenery,  that  wo  could  find  some  summer  resort  some- 
where, like  Lake  Chelan,  or  some  place  else,  and  &x  the  place 
of  meeting  of  this  Bar  Association  where  it  would  attract  the 
attention  of  the  bar  of  the  state  and  make  it  a  kind  of  outing 
and  separate  it  from  business  and  other  interests,  concentrate 
the  whole  force  of  the  bar  on  the  Bar  Association  meeting,  that 
in  a  few  years  of  active,  aggressive  work  we  would  find  this 
Bar  Association  a  very  much  changed  institution,  and  1  believe 
that  something  of  that  kind  will  do  as  mudi  to  arouse  interest 
and  sentiment  in  favor  of  the  Bar  Association  as  anything  eke. 
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The  President — Some  of  the  past  Presidents  of  the  Asso- 
riation  are  here.  Perhaps  tlieir  experience  while  in  charge  of 
(he  affairs  of  the  Association  might  be  of  some  service  in  con- 
nection with  this  matter.  Judge  Whitson,  you  were  the  last 
President;  have  you  anything  to  offer? 

Judge  Wiiitsqn — ^Mr.  President,  I  really  have  not  any 
scheme  to  'ptroposa  I  do  not  think  that  the  fact  that  we  charge 
five  dollars  for  membership  Tvould  keep  any  lawyer  out.  I  think 
we  had  better  hold  what  we  have  in  that  respect.  If  we  do  not 
increase  the  membership  and  we  do  reduce  tlie  initiation  fee  we 
will  run  behind.  We  increased  the  dues  last  year  to  two  dollars 
lx?cause  we  were  informed  by  the  Secretary  that  one  dollar  was 
not  suiScient  to  keep  up  the  current  expenses.  It  has  been  a 
matter,  of  course,  under  consideration  of  every  officer  of  the 
Association,  every  person,  and  tlie  Executive  Committee  from 
year  to  year.  I  am  unable  to  devise  any  way  of  arousing  in- 
terest in  the  matter.  It  is  a  pity,  of  course^  that  the  lawj'^ers 
do  not  take  more  interest  It  is  hard  to  say  what  vnW  induce 
them  to  do  so*.  Those  who  do  attend,  I  think  have  always  felt 
that  they  have  been  benefited  and  I  believe,  as  a  rule,  once  a  • 
member  and  once  at  a  meeting  he  desires  to  come  again.  .If  we 
could  get  them  here  once  I  think  we  could  have  them  (perma- 
nently, that  is,  as  far  as  their  engagements  will  permit. 

Mr.  Holt — I  have  one  suggestion  that  occurs  to  me.  I  do 
not  know  that  it  is  worthy  of  ccunsideration,  but  if  the  President 
might  appoint,  in  each  town  or  city,  a  committee  of  a  given 
number  of  lawyers  who  would  undertake  and  whose  duty  it 
would  be  to  solicit  the  joining  of  this  Assotciation  and  see  each 
and  every  member  of  tlie  bar  who  is  not  already  a  member  and 
endeavor  to  induce  him  to  become  so.  Tliat,  in  addition  to  the 
sessions,  would  be  the  most  direct  way  of  getting  at  it  and  would 
produce  results,   and  if  it  is  in  order,  at  the  proper  time  I 
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think  I  will  make  a  motion  of  that  kind.  I  do  not  know  jusi 
how  the  matteop  stands  before  the  house  now.  I  do  not  thini 
the  motion  has  been  put  yet. 

Tub  President — Mr.  Roberts  made  a  motion  to  the  effect 
that  the  resolution  read,  reducing  the  initiation  fee  to  three  dol- 
lars, be  adopted.  The  Chair  does  not  recall  a  second  to  that 
motion.  Tlie  initiation  fee  in  the  past  and  at  present  is  five 
dollars. 

The  Secretary — Mr.  President,  this  is  a  matter  that  has 
worried  me  a  good  deal  for  several  years  now.  The  President 
has  been  misinformed  just  a  littla  I  think  the  memibership 
has  not  fallen  off  in  the  last  three  or  four  years.  I  think  when 
I  became  Secretary  there  were  two  hundred  and  twenty-seven 
members.  I  think  there  are  now  two  hundred  and  sixty-nine 
members,  but  it  fell  down  and  then  two  years  ago,  when  we 
mot  in  Seattle,  we  had  a  big  increase.  Since  then  the  roll  has 
fallen  off  somewhat,  but  the  reduction  is  particularly  due  to  the 
fact  tliat  when  I  became  Secretary  I  found  a  great  many  names 
on  tlie  books  that  had  not  paid  for  several  years,  and  I  did  not 
know  just  what  to  do  with  them  at  that  tim&  I  supposed  thev 
would  pay  sometime  during  the  year,  so  at  the  first  meeting 
they  were  reported  as  members.  The  next  meeting  they  wiere 
more  than  five  years  in  arrears  and  some  of  them  were  dropped 
and  I  communicated  with  others  and  foimd  a  great  many  of  them 
had  removed  from  the  state,  for  instance,  Mr.  Hoyt,  who  is 
district  attorney  at  Jfome,  and  two  or  three  others  have  gone  to 
Alaska,  and  James  Hamilton  Lewis,  who  has  gone  to  Chicago, 
and  two  who  have  gone  to  San  Francisco,  and  Mr.  Kreider,  who 
has  gone  to  Mexico,  and  so  on.  Xow,  I  think  it  will  work  out 
that  members  will  piay  two  dollars  quicker  than  they  will  one 
dollar.  The  present  by-law  was,  imtil  this  year,  that  a 
member  should  pay  one  dollar  a  year  and  when  five  years  in 
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arrears  they  should  be  suspended.  Now,  it  costs  nearly  a  dollar 
a  year  per  member  to  get  out  a  report  If  a  man  got  in  the 
habit,  when  it  was  but  one  dollar  a  year,  of  letting  it  run  until 
the  next  year — ^it  was  but  one  dollar  more — ^he  would  let  it  run 
another  year  and  so  on  until  he  had  let  it  run  seven  or  eight 
years,  and,  after  I  had  written  some  -of  them  several  times,  they 
would  finally  remit  and  say,  "I  didn't  know  I  was  in  arrears." 
Some  of  them  have  probably  waited  until  they  were  seven  or 
eight  years  behind  and  then  would  pay  up  in  full;  some  of 
them  did  that^  at  least.  It  was  my  suggestion  that  the  initiation 
fee  be  fixed  at  five  dollars  and  they  would  be  credited  with  the 
first  year's  dues.  That  would  make  them  all  the  same.  The 
custom  has  been,  after  the  first  year,  to  not  pay  any  dues  until 
the  beginning  of  the  second  year  thereafter.  That  seems  to  have 
been  the  custom.  I  do  not  know  why,  but,  in  going  through  the 
books,  I  find  that  if  a  man  joined  this  year  he  would  not  pay 
any  more  dues  until  1908,  and  then  he  would  come  in.  I  do 
not  know  why  that  was  started.  The  by-law  says  five  dollars 
shall  include  the  dues  for  the  ensuing  year.  I  do  not  know 
whether  it  is  capable  of  that  construction  or  not.  I  believe  with 
three  dollars  a  year  we  could  get  in  a  good  many,  but  my  idea 
would  be  to  let  all  those  be  reinstated.  As  a  matter  of  fact  there 
are  only  about  fifty  per  cent  of  the  two  hundred  and  sixty-nine 
who  have  paid  up.  I  think  there  is  about  a  third  of  the  two 
hundred  and  sixty-nine  who  are  right  on  the  verge  of  suspen- 
sion, but  I  think  a  lawyer  will  send  in  a  two-dollar  check  when 
he  would  not  send  in  a  ona 

Mr.  Robert's  motion  was  seconded  by  Mr.  Dya 

Mr.  Roberts — I  would  like  to  suggest,  before  the  motion  is 

put,  that,  so  far  as  I  am  personally  concerned — I  introduced 

the  resolution — I  have  very  little  to  say,  but  the  Secretary  has 

had  charge  of  this  whole  matter  and  has  given  considerable  at- 
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tention  to  it  and  is  very  anxious  to  try  it  as  a  change,  and  it 
seems  ta  nie  we  would  certainly  be  no  worse  off  tlian  we  are. 
We  could  try  it  for  at  least  a  year,  and,  if  it  does  not  work  sat- 
isfactorily, we  could  change  it  at  the  nest  s^'ssion  and  I  am, 
therefore,  willing  to  have  it  tried  because  the  Secretary  is  so 
confident  that  it  will  increase  interest  in  the  Association. 

Motion  is  put  and  carried. 

Judge  Haxford — 1  wnaild  like  to  make  a  suggestion  in  the 
line  of  what  has  been  discussed  here.    What  I  want  to  say  will 
not  be  germain  to  the  question  we  have  voted  on  but  it  occurs 
to  me,  that,  in  order  to  keep  up  this  Association,  some  work 
must  be  done  to  try  to  persuade  la^vyers  wh>  ought  to  be  mem- 
bers of  the  Association  to  join  it  and  become  interested  in  its 
work.    Every  organization  that  I  have  e\'er  been  connected  with 
in  my  life  has  required,  at  times  and  from  time  to  tirae^  some 
work  of  that  kind  ■on  the  part  of  the  membership  to  tell  those 
who  ought  to  l)elong  to  tlie  Association  that  it  is  a  good  thing 
and  tlioy  ought  to  bo  in  it.     They  ought  to  participate  in  the 
work  of  the  [Tofc^si'.n  and  have  a  recognized  standing  among 
lawyers.     Xow,  one  object  of  having  the  Association  meet  in 
different  partvS  of  the  state  and  in  the  towns  \vhich  are  centers 
of  activity  is  to  reach  those  who  live  in  each  particular  locality 
of  tJie  state^  to  get  them  interested  in  the  work  of  the  Associa- 
tion,  and  I   am   inclined  to  think  that  we  are  likely  to  get 
better  ro{?ults  from  continuing  this  practice  than  we  would  to 
find  some  summer  resort  and  go  away  from  the  centers  of  activ- 
ity to  hold  the  meetings.     The  meetings  which  have  been  held 
at  Six)kano  have  usually  had  the  effect  to  attract  the  member? 
of  the  bar  in  the  northeastern  part  of  the  state,  not  only  those 
who  live  in  the  city  of  SiK>kane,  but  in  the  counties  adjoining. 
When  we  held  the  meeting  at  Ellensburg  I  noticed  we  gathered 
into  our  memliership  the  law^'ers  who  lived  in  the  central  part  of 
the  state,  some,  ■]iprhaj>p.  who  would  not  have  joined  the  Ass^*- 
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ciation  if  the  meeting  had  not  been  held  there.  I  da  not  know 
how  much  the  membership  has  been  increased  at  this  session, 
but  it  ought  to  have  been  increased  by  gathering  in  the  lawyers 
of  the  adjoining  ooimties  who  have  not  heretofore  been  asso- 
ciated with  it,  in  the  northwestern  part  of  the  state.  The  sug- 
gested sending  out  of  a  circular  will  probably  bring  some  re- 
sults but,  wherever  the  meetings  are  held,  some  effort  ought  to 
be  made  to  get  the  lawyers  in  that  locality  to  understand  that 
the  Association  is  with  us  this  year,  and  we  must  work  togetlier 

to  keep  up  the  credit  of  our  section  of  the  state. 
•  

The  President — The  constitution  now  provides  that  mem- 
bers must  be  presented  and  either  passed  upon  by  the  committee 
or  by  the  Ajssociation,  does  it  not,  ^fr.  Socretarv^  ? 

The  Secretary — Yes,  sir ;  the  Executive  Committee  of  the 
Association. 

The  President — In  that  respect  the  coiimiittee  this  year 
hardly  felt  at  liberty  to  act^  We  had  under  consideration 
some  such  effort  as  that  outlined  by  Judge  Hanford,  perhaps 
not  as  extensive,  but  we  had  in  mind  the  sending  of  a  circular 
to  every  member  -cf  die  bar,  as  shown  on  tlie  roster  of  the  su- 
preme court,  requesting  them  to  send  back  their  initiation  fee 
and  dues  for  one  year  and  thereby  become  members,  but  the 
constitution  rather  provides  for  an  apjiication  and  a  passing 
upon  that  apiilication.  Tliat,  in  its  working,  is  practically  a 
dead  letter.  Anybody  who  i>resents  his  application  and  is  a 
lawyer  and  is  known  to  be  such  and  has  paid  his  dues  has  got 
his  receijrt  and  his  name  has  been  put  on  the  roll.  If  our  con- 
stitution provided  that  anyone  admitted  to  practice  in  the  su- 
preme court  or  Federal  court  in  this  state  should  be  entitled 
to  thereby  become  a  member  of  this  Association  on  payment  of 
the  initiation  fee  and  one  year's  dues,  the  successive  Executive 
Committees,  as  they  might  see  fit^  might  feel  at  liberty  to  send 
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out  circulars  to  those  who  wea^e  not  members  and  thereby  g" 
them  in. 

Mb.  Eockweli. — I  rather  like  the  circular  idea,  if  it  is  p.c- 
at  in  the  right  way.    Xow,  the  sending  of  a  circular  to  the  mec 
bers  of  the  bar  of  the  state,  signed  by  the  Secretary  or  the  Pre 
dent  and  Secretary,  does  not  carry  the  weight  with  it  that  i 
might  if  it  were  signed  by  a  special  committee  appointed  ft 
this   purpose.      Let   that  committee  be   lawyers  of    sufficit^^ 
acquaintance  in  the  state  to  carry  their  personalities  along  wii 
this  circular.     I  therefore  move  yooi  that  a  committee  be  ap- 
pointed to  prepare  a  circular  directed  to  the  members  of  \k 
bar  of  the  state,  which  circular  shall  be  sent  out  by  the  Set" 
retary,  this  committee  to  be  composed  of  the  incoming  Fresi- 
dent  of  this  Association  and  Judge  Hanford  and  Judge  Whit 
son,  of  the  Federal  court 

The  Secbetaby — Mr.  Eockwell,  may  I  suggest  that  you  make 
it  a  Committee  on  Membership  and  let  them  go  a  little  further, 
if  they  so  desire — ^further  than  that  circular. 

Mb.  Rockwell — I  do  not  know  that  I  want  to  put  too  much 
work  on  that  committee.  I  just  simply  want  to  get  the  nam^ 
of  these  gentlemen  to  this  circular  and  let  them  prepare  a  sort 
of  letter  to  send  to  the  members  of  the  bar.  I  think,  if  we  seed 
out  a  letter  of  that  kind  signed  by  the  President  of  this  Asso^ 
ciation  and  these  two  judges,  that  it  will  carry  a  good  deal  of 
weight  with  it  and  will  make  members  of  the  bar  of  the  sute 
realize  that  there  is  someome  here  that  is  taking  an  interest  in 
this  thing  and  that  it  is  of  some  use- 
Motion  is  seconded  by  Mr.  Eoot. 

The  Pbesident — ^Would  it  not  be  a  good  idea  to  add  to  that 
committee  the  chief  justice  of  the  supreme  court  ? 

Mb.  Rockwell — It  would  be  a  very  good  idea,  Mr.  Presi- 
dent, and  I  in<5orporate  that  in  the  motion — signed  also  by  the 
chief  justice  of  this  stata 

Motion  is  put  and  carried. 
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The  President — ^Mr.  Secretary,  will  you  read  the  provision 
tvith.  reference  to  the  receiption  of  members  and  see  if  there  is 
anything  there  that  requires  attention. 

Xhe  Secretary  reads  from  by-laws: 

^'Sec.  5.  Applicants  may  be  admitted  to  membership  by  the 
Assocdation  or  by  the  Executive  Oommittea  The  vote  shall  be 
by  ballot  If  balloted  for  by  the  Association,  one  negative  vote 
in  every  four  shall  exclude  the  candidate;  if  by  the  Executive' 
Committee,  the  vote  shall  be  unandmous  in  his  favor  or  he 
cannot  be  admitted. 

Applications  for  membersliip  must  be  in  writing,  signed  by 
the  applicant^  who  must  be  recommended  by  at  least  one  mem- 
l>er  of  the  Association,  and  shall  be  given  or  sent  to  the  Secre- 
tary, who  shall  present  the  name  to  the  Association,  if  in  ses- 
sion ;  if  not  in  session,  then  to  the  Executive  Committee  for  its 
action  thereon." 

The  President — It  seemed  to  us  this  last  year  that  this  pro- 
vision really  requires  some  amendment,  especially  if  action  such 
as  that  just  outlined  is  to  bo  taken,  to  provide  that  any  member 
of  the  bar  admitted  to  practice  before  the  supreme  court  or 
Federal  court  in  this  state  should  be  eligible  to  membership 
simply  upooi  payment  of  initiation  fee  and  dues. 

]Mr.  Parker — To  get  that  matter  started,  I  move  you  that 
that  section  of  the  by-laws  be  amended  to  read,  substantially,- 
like  this,  that  any  member  of  the  bar  in  the  state  of  Washing- 
ton, that  is,  of  the  state  or  Fe-deral  court,  in  good  standing, 
shall  be  entitled  to  membership  in  this  Association  by  simply 
paying  the  initiation  fee,  which  includes  the  dues  for  that  cal- 
endar year. 

The  motion  received  a  second,  was  put  and  carried. 
Mr.  Bundy — I  am  not  a  member  of  the  association  but  now 
that  the  necessity  for  recommendation  is  obviated  I  think  per- 
haps I  can  get  in  somewhere.   I  would  say  that  I  think  the  mem- 
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bership  will  be  increased  from  the  bar  of  Everett  by  ten  or  3 
dozen  if  somebody  would  take  the  trouble  to  ask  some  of  tfc 
boys  to  become  members.  I  have  not  been  invited  myself-  I 
have  not  been  waiting  for  an  invitation.  I  intended  tx>  get  in  £ 
this  session,  but  I  thinik  that  perhaps  some  of  the  others  feel  tti: 
some  of  the  members  ought  to  oome  and  see  them,  and  I  thiai 
while  this  session  is  on,  and  perhaps  tomorrow  while  they  ai* 
feeling  ptretty  well,  it  would  be  a  good  thing  to  have  somebocv 
make  it  a  point  to  see  some  of  the  members  of  the  bar  and  afk 
them  to  become  members  of  the  association. 

The  President — The  Chair  will  appoint  a  oommittee  of 
members  who  know  all  the  members  of  the  bar  in  Everett  and 
in  this  vicinity  and  ask  them  to  see  them  tomorrow  and  solicir 
them  to  become  members  of  this  association. 

The  only  thing  remainng  in  the  morning  will  be  the  report 
of  the  Oommittee  on  dominations  and  the  report  of  the  Commit- 
tee on  Obituaries. 

Mr.  Egberts — I  will  say,  Mr.  President,  that  the  report  ^*i 
the  Committee  on  Xominations  is  ready  and,  if  desirable,  i* 
can  be  submitted  now. 

The  President — The  report  of  the  Committee  on  XominA- 
tions  is  then  in  order  and  we  would  be  glad  to  have  it. 

REPORT  OF  COMMITTEE  OX  NOMIXATIOXS. 

To  the  Washington  State  Bar  Association: 

Your  Committee  on  Nominations  begs  leave  to  report  as  follows: 

1.  We  recommend  that  Seattle  be  chosen  as  the  place  of  the  next 
meeting  of  the  Association. 

2.  We  recommend  that  the  following  persons  be  chosen  as  oncers 
for  the  ensuing  year,  to-wit: 

B.  C.  Hughes,  President 

R.  S.  Holt,  First  Vice  President. 
t'  ^■;^^®^'  Second  Vice  President 
?•  2'  S^®®'  '^^^^^  Vice  President 
r.'  ^r,^""!?^®^'  Fourth  Vice  President 

C.  Will  Shaffer,  Secretary. 
w.  s.  Porter,  Treasurer. 
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3.  We  further  recommend  that  the  delegates  to  the  meeting  of  the 
American  Bar  Association  be  selected  by  the  incoming  President. 

John  W.  Robebts. 
R.  G.  Hudson. 

W-   T.  DOVELL. 
WiLBRA    COLMAN. 

R.  S.  Holt. 

The  President — ^You  have  heard  the  report  of  the  commitr 
tee.     What  is  the  pleasure  of  the  Association  ? 

Mr.  Parker — I  move  that  it  be  adopted  and  that  those  named 
be  selected  as  our  oflScers. 

The  motion  was  seconded,  put  and  carried. 

The  Secretary — ^Mr.  President,  there  is  one  matter  that 
occurs  to  me.  I  make  a  motion  that  the  delegates  to  the  Ameri- 
can Bar  Association  use  their  efforts  to  secure  the  meeting  of 
the  American  Bar  Association  in  the  city  of  Seattle  at  the  time 
of  the  holding  of  the  Alaska-Yukon-Pacific  Exposition.  They 
have  never  had  it  west  of  Denver.  This  year  it  is  to  be  held  in 
St.  Paul ;  1907  it  will  probably  go  to  the  South  and  the  next 
year  to  the  East;  it  will  be  just  ri^t  to  have  it  in  Seattle  in 
1909. 

The  motion  received  a  second. 

The  President — The  motion  is  made  and  seconded.  Any 
discussion  ? 

Mr.  Parker — ^What  year  is  that? 

The  Secretary — 1909. 

Mr.  Parker — Tacoma  hasn't  any  objection. 

The  motion  is  carried. 

The  President — The  Chair  would  request  all  members  to 
be  present  and  on  hand  at  ten  o'clock  tomorrow  morning  when 
the  report  of  the  Committee  on  Obituaries  will  be  the  sole  order 
of  business  for  the  forenoon.  A  motion  to  adjourn  is  now  in 
order. 

Before  adjournment  the  Chair  announced  the  appointment 
of  the  local  committee  on  membership,  consisting  of  Messrs. 
Bundy,  Horan  and  Bell. 

Upon  motion  adjournment  was  taken  until  ten  o'clock  to- 
morrow morning. 
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THIRID    D^Y. 


MORNING  SESSION. 


The  PfiEsiDEXT — Tlie  Association  will  please  come  tx>  order. 
On  the  program  this  morning  are  obituaries  of  members  of  tL-. 
Association  deceased  during  the  past  year. 

Obituary  addresses  were  then  made.     (See  Appendix.) 

The  President — Does  any  other  member  desire  to  pay  a 
tribute  to  a  dei:iarted  brother  i  If  not,  the  business  of  the  As?-- 
ciation — 

The  Secretaky — Mr.  President,  I  would  make  a  m^'tiou 
that  to  the  other  departed  brothers  who  are  members  of  lIn^ 
Association  at  least  a  page  of  the  rejxyrt  be  devoted,  and  souk- 
l)ei\son  asked  to  prepare  an  obituary  for  them. 

The  motion  received  a  second,  w^as  put  and  carried. 

The  Secretary — Mr.  President,  I  have  been  asked  t*>  rt\ii 
this : 

**Be  it  resolved  by  this  Association  that  the  incoming  Pn-M- 
dent  shall  apix>iDt  a  committee  on  membership  in  each  oom/v 
in  the  state,  such  committee  to  be  of  such  size  in  any 
county  as  tlic  Pre^i(l(*nt  may  deem  advisable,  and  e>ach  of  sJi'*'* 
committees  shall  be  requested  to  solicit  membership  for  the  A- 
sociati'in  in  their  res])ective  counties  and  shall  have  autli^-rity 
to  collect  and  rweipt  for  the  admission  fee  on  blank  recfi['t- 
furnishe<l  by  tlie  Secretary.  The  names  of  all  members  of  tin' 
bar  joining  through  any  such  committee  shall  Ix?  reported  t«»tli»' 
Secretary,  together  with  the  dues  collected  therefor,  which  Jut- 
shall  be  tume<l  over  to  the  Treasurer." 

The  adoption  of  the  resolution  is  moved  and  seconded. 
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The  President — Are  there  any  remarks  upon  the  resolu- 
tion ? 

Mr.  Holt — Mr.  President,  the  resolution  was  drawn  in  line 
with  what  I  suggested  yesterday.  It  was  merely  for  the  pur- 
pose of  suggesting  some  plan  by  which  the  membership  of  the 
Association  might  be  increased  by  having  a  committee  appointed 
Avhose  duty  it  would  be  to  invite  the  members  of  the  bar  whb 
are  not  already  members  of  the  Association  to  become  such  and 
authorize  them,  at  the  same  time,  to  accept  the  applications  and 
receive  the  first  payment,  which  is  an  important  matter  in  clos- 
ing lip  transactions  of  the  kind. 

Tub  President — It  is  supposed  that  these  committees  will 
act  imder  the  general  supervision  of  the  larger  committee  con- 
sisting of  the  Federal  judges  and  the  chief  justice  of  the  su- 
preme court,  I  understand  ?  These  are  to  be  local  committees 
acting  under  the  general  committee  ?  Is  that  the  purport  of  the 
resolution  ? 

Mr.  Holt — That  was  not  contemplated,  but  I  suptpose  that 
should  be — perhaps  the  resolution  is  a  little  out  of  order. 

The  President — ^Except  as  a  suggestion  to  that  larger  com- 
mittee as  to  the  best  method  of  securing  the  names.  I  under- 
stood there  would  be  a  circular  letter  sent  out  by  these  gentle- 
men who  were  selected,  to  the  lawj'ers  throughout  the  state,  and 
if  I  am  right  on  that  it  seems  to  me  that  this  would  be  simply  to 
gather  up  the  work  for  which  this  letter  might  pave  the  way. 

Mr.  Holt — That  was  my  idea. 

The  President — The  understanding  of  the  Chair  was  that 
that  committee  were  to  have  general  charge  over  it. 

Mr.  Eockwell — That  was  the  idea,  Mr.  President,  that  this 
committee  that  was  appointed  would  be  practically  a  Committee 
on  Membership,  and  in  the  course  of  their  work,  that  they 
should  send  to  each  member  of  the  bar  in  the  state  a  letter^k- 
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ing  tbat  member  of  the  bar  to  become  a  member  of  this  Asso- 
ciation, Now,  I  see  that  the  resolution  that  has  just  been 
offered  and  that  has  been  spoken  to  by  Mr.  Holt  could  become 
a  very  valuable  addition  to  this  committee — a  very  valuable  help 
to  the  members  of  this  committee^  and  I  can  see  nothing  incon- 
sistent in  them,  that  the  incoming  President,  as  a  member  of  this 
conmiittee,  appoint  these  committees  in  the  diffei^ent  counties, 
and  let  the  circular  go  out  and  the  different  committees  in  the 
counties  follow  it  up.  I  think  it  would  have  a  very  good  effect 
I  like  the  idea.  And  both  report  to  the  Secretary  of  the  Asso- 
ciation as  to  what  they  have  done. 

The  President — ^Have  the  larger  committee  appoint  the 
smaller  committees? 

Mb.  Rockwell — I  do  not  see  but  what  it  would  be  a  good 
idea  to  have  the  larger  or  general  committee  appoint  the  smaller 
committees.  Have  the  general  committee  a  kind  of  "shaking^' 
committee  and  the  smaller  committees  to  get  around  and  pick  up 
the  fruit 

Mr.  Holt — I  accept  that  amendment. 

Also  accepted  by  the  second. 

The  motion  was  carried  and  resolution  adopted. 

The  President^ — Is  there  any  further  business  ? 

The  Secretary — The  Executive  Committee  thought  it  would 
be  a  good  thing  this  year  to  have  the  prosecuting  attorneys  meet 
with  the  Association.  The  other  officers  of  the  various  oouBties 
of  the  state  have  met  in  convention  from  time  to  time.  We 
thought  there  could  be  no  better  results  obtained  for  the  benefit 
of  the  state  at  large  than  a  meeting  of  the  advisers  of  these 
other  officers^  and  we  have  had  them  here.  The  Executive  Oom- 
mittee  has  also  had  in  mind  that  the  aru'perior  judges  of  the 
state  should  meet,  sometime  in  the  near  future,  and  provide 
some  unifonii  rules.    I  do  not  see  Mr.  Mires  here.     I  was  going 
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to  say  that  the  constitution  provides  that  they  shall,  and  if  he 
were  here,  I  would  say,  "Why  don't  they  ?"  I  move  that  the 
superior  court  judges  of  the  state  be  invited  to  meet  with  us 
next  year  to  prepare  uniform  rules  of  practice. 

The  motion  received  a  second,  and  was  put  and  carried. 

The  President — Is  there  any  other  business  to  oome  before 
the  Association  at  this  time  ? 

Mb.  Ashton — If  we  are  about  to  close,  before  taking  the 
weary  pfath  we  ought  to  express  our  thanks  and  appreciation  of 
the  generosity  and  hospitality  which  has  been  extended  to  us  by 
our  brethren  at  the  bar  in  the  city  of  Everett  and  in  Snohomish 
county,  and  particularly  I  would  suggest  a  vote  of  thanks,  and 
would  move  a  vote  of  thanks,  to  them  and  to  our  distinguished 
and  able  President  during  the  last  year,  not  only  for  his  zeal 
and  his  energy  ini  looking  after  the  affairs  of  the  Association, 
but  for  the  very  able  parliamentary  manner  in  which  he  dis- 
patched the  business  of.  this  meeting. 

The  motion  received  a  second. 

The  motion  was  put  by  General  Ashton,  and  carried. 

The  President — I  thank  you,  gentlemen,  on  behalf  of  the 
local  Bar  Association,  for  your  consideration  in  this  respect 
It  has  been  a  great  pleasure  to  us  to  have  you  here.  We  feel,  as 
lawyers  of  Snohomish  county,  that  we  have  now  been  put  upon 
the  legal  map  of  the  state  and  we  hope  that  we  will  stay  there 
in  the  future. 

I  wish,  as  the  retiring  President  of  this  Association,  to  ex- 
press to  the  Association  my  indebtedness,  an.d  the  indebtedness 
of  the  Association,  to  our  extremely  efficient  Secretary,  Mr. 
Shaffer.  After  all  is  said  and  done,  Mr.  Shaffer  is  the  Asso- 
ciation, so  far  as  getting  up  the  meetings  is  concerned.  He  has 
the  matter  in  mind  throughout  the  year.  He  meets  the  members 
of  the  bar  as  they  go  down  to  the  supreme  court  and  he  is  con- 
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8tantly  getting  new  ideas  with  regard  to  papers  and  the  'propef 
men  to  read  papers.  He  works  up  every  committee  report: 
writes  every  member  of  the  committee  and  the  chairman  four  c: 
five  times  to  get  a  report  He  writes  to  the  retiring  President— 
I  am  speaking  only  of  this  President — and  "jacks"  him  ^ 
about  his  duties  from  time  to  time.  In  fact,  the  whole  inachi&= 
would  not  have  run  had  it  not  been  for  Mr.  Shaffer's  very  aM' 
and  very  careful  attention  to  it.  I  feel,  personally,  under  t> 
very  greatest  obligation  to  him,  and  I  am  sure  the  Assoeiati«ci 
does  also. 

Mb.  Ashton — I  move  that  Mr,  Shaffer  be  included  in  that 
motion  of  mine. 

Mr.  Egberts — I  desire  now  to-  move  you  that  the  expressions 
of  the  President  be  considered  as  a  motion  and  be  put  to  the 
house  as  such. 

The  motion  received  a  second. 
The  Secretary — Mr.  President, — 

The  President — All  those  in  favor  of  that  motion  manife?* 
it  in  the  usual  manner. 

The  motion  was  unanimously  adopted. 

The  President^ — The  steamer  Inland  Flyer  will  leave  frrnii 
the  dock  beyond  the  Great  Xorthern  depot^  the  larger  dock  ^n 
the  waterfront  You  will  have  no  trouble  in  finding  it.  The 
boat  will  leave  at  twelve  o'clock.  Whea  we  arrive  at  the  pint 
on  Whidby  island,  there  is  a  slight  walk,  probably  three  or 
four  hundred  yards,  up  to  the  grove,  which  is  situated  jn-t 
above  the  beaeli.  In  tlie  grove  lunch  will  be  immediately  T^dy 
and  some  water — ice-water.  There  will  also  be  some  ice-water 
on  the  boat  which  I  hope  the  gentlemen  will  partake  of  freely. 
After  lunch,  we  do  as  we  please  along  the  beach  and  here  and 
there,  and  superintend  and  boss  the  man  who  has  gone  over  there 
who  says  he  can  bake  clams.     He  says  he  will  have  them  fwdy 
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about  half  past  four  or  five  o'clock.  Immediately  after  that, 
and  probably  about  six  or  half  <plast  six,  the  boat  will  leave  and 
yoTi  will  get  back  here  in  time  so  that  the  visiting  brethren 
from  Spokane  can  catch  the  train  leaving  here  at  9 :21  for  Spo- 
kane. The  boat,  after  touching  at  Everett,  will  continue  right 
on  to  Seattle  and  enable  the  Tacoma  brethren  and  brethren  from 
points  farther  south,  if  they  desire,  to  catch  the  ten  o'clock 
Intenirban  for  Tacoma,  at  least  ought  to  be  able  to  make  that 
schedula  I  think,  if  any  brother  does  not  understand  the  mat- 
ter, if  he  will  speak  to  any  one  of  the  committee  or  any  mem- 
ber of  the  local  bar,  after  we  have  been  there  a  short  time,  he 
may  refresh  his  memory  upon  that  point. 

Mr.  Rockwell — In  behalf  of  this  Association,  and  some 
jteirticular  members  of  it,  I  want  to  inquire  if  that  "ic^water" 
bluff  is  on  the  "dead  square,"     (Laughter.) 

The  President — The  motion  to  adjourn  is  now  in  order. 

Motion  to  adjourn  is  made,  seconded  and  earned. 
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PRESIDENTS  ADDRESS. 


Francis  H.  Bbownell. 


TVe  meet  today  with  hearts  saddened  by  the  recent  awful  tragedy 
in  Seattle.  We  cannot  erase  from  mind  the  sorrow-stricken  home 
where  lies,  awaiting  the  last  sad  funeral  rites,  the  body  of  one  of 
the  ablest  and  most  distinguished  of  the  younger  members  of  the 
bar  of  this  state,  the  victim  of  the  son  of  one  of  the  ablest  and  most 
distinguished  of  the  older  members  of  the  bar. 

Later  in  these  proceedings,  this  bar  will  pay  its  tribute  to  the 
memory  of  our  deceased  brother.  But  we  may,  perhaps,  here  fit- 
tingly, at  the  beginning  of  these  exercises,  express  our  deepest  sym- 
pathy, both  with  the  stricken  and  bereft  family  of  the  departed,  and 
the  equally  unfortunate  and  horrified  father  of  the  cause  of  all  this 
woe. 

This,  the  eighteenth  annual  session  of  the  Washington  State  Bar 
Association,  marks  a  new  and  somewhat  important  departure  in  the 
history  of  that  body.  Heretofore,  with  one  exception — ^that  of  EJllens- 
burg — for  seventeen  years  the  meetings  of  this  association  have  been 
held  exclusively  in  the  three  largest  cities  of  the  state^  Seattle,  Tacoma 
and  Spokane. 

But  for  some  years  it  has  been  manifest  that  there  were  at  least 
four  other  points  in  the  state,  E)verett,  Bellingham,  North  Yakima  and 
Walla  Walla,  which  have  now  a  local  bar  of  sufficient  size  to  Justify 
a  meeting  of  the  state  association;  and  it  has  also  been  evident  that, 
if  the  full  attention  of  the  members  of  the  profession  located  in  those 
cities  is  to  be  aroused  in  the  work  of  this  association,  it  Is  necessary 
that,  at  least  occasionally,  the  annual  meeting  be  held  in  those  points. 
Two  years  ago  the  idea  was  adopted  of  preparing  to  meet  alternately 
in  one  of  the  large  cities  and  one  of  the  small  cities,  as  well  as 
alternately  in  Western  and  Eastern  Washington.  In  accordance  with 
this  plan  the  first  meeting  in  a  smaller  city  was  scheduled  for  North 
Yakima  last  year,  but  the  appointment  of  the  then  President  of  the 
association  to  be  United  States  District  Judge  for  the  Eastern  IM vision 
of  Washington,  and  his  consequent  removal  to  the  city  of  Spokane, 
necessitated  a  change  in  the  plan,  and  the  meeting  of  the  association 
was  held  last  year  in  the  city  of  Spokane.    Everett,  this  year.  there- 
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fore,  has  fallen  heir  to  the  honor  of  being  honored  by  the  annual  meet- 
ing of  this  association. 

On  behalf  of  the  local  bar  association,  I  can  assure  you  that  we  feel 
highly  honored  in  having  you  in  our  midst.  We  bid  you  a  most  cordial 
welcome  to  our  town  and  county;  we  extend  to  you  the  keys  of  the 
city,  and  hope  that  your  stay  among  us  will  be  as  pleasant  and  agree- 
able for  you  as  it  will  be  for  us. 

It  is  supposed  to  be  the  scope  of  the  President's  address  to  touch 
upon  those  features  of  the  law  that  have  been  especially  attracting 
attention  during  the  year  of  his  incumbency. 

Perhaps  the  most  important  of  the  court  decisions  of  the  last  year 
has  been  that  of  the  Supreme  Court  of  the  United  States  in  the  rela- 
tion to  divorce^  in  the  case  of  Haddock  vs.  Haddock,  26  Supreme  Ct. 
Rep.  525.  The  essence  of  that  decision  is  that  a  divorce  obtained  by 
publication  of  summons  against  a  defendant  in  a  state  not  the  matri- 
monial domicile,  while  valid  in  that  state,  may  or  may  not  be  recognized 
as  valid  by  the  courts  of  other  states,  as  they  may  elect. 

In  these  latter  days,  when  the  custom  has  spread  so  rapidly  through- 
out the  United  States  a  discontented  spouse  moving  to  some  state 
whose  laws  are  comparatively  free  in  regard  to  divorce,  and  there 
obtaining  a  decree  by  publication  of  the  summons,  the  efFect  of  this 
decision  is  so  far  reaching  and  so  full  of  possibilities  that  the  question 
of  divorce  which  has  been  agitating  the  country  for  the  last  ten  years 
seems  farther  than  ever  from  a  settlement  The  reasoning  of  the 
Supreme  Court  in  Haddock  vs.  Haddock  is  logical.  The  decision  is  in 
accordance  with  many  pervious  decisions  of  that  court  and  the  courts 
of  the  states.  It  may  indeed  be  said  that  any  other  decision  wooJd 
not  have  been  in  strict  accordance  with  the  principles  in  regard  to 
jurisdiction  which  have  become  embodied  in  both  American  and  Eng- 
lish jurisprudence.  The  English  courts  have  never  conceded  that  a  • 
court  of  one  of  our  states  could  dissolve  a  marriage  of  English  sub- 
jects, and  it  was  but  a  few  years  ago  that  we  saw  the  House  of  Lords 
solemnly  convict  one  of  its  members  of  bigamy  although  that  member, 
prior  to  his  second  marriage,  had  obtained  a  divorce  from  his  first 
wife  by  publication  of  summons  in  the  courts  of  one  of  the  states  of  this 
country — Nevada,  I  think  it  was.  Haddock  vs.  Haddock  opens  the  way 
for  all  sorts  of  curious  complications  in  the  law  of  bigamy,  the  law 
of  descent  of  property,  and  the  legitimacy  of  children.  Let  us  Illus- 
trate: 

At  the  present  time  about  half  the  states  of  the  Union  are  opposed 
to  the  freedom  of  divorce,  and  in  those  states  it  is  probable  that  the 
courts  will  hold  that  a  divorce,  obtained  by  a  spouse  in  a  state  not  the 
matrimonial  domicile,  where  the  defendant  is  served  by  publication  of 
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the  summons,  is  invalid.  Let  us  assume  that  John  Jones  marries  in 
the  state  of  New  York,  one  of  the  stricter  states  in  regard  to  divorce. 
Tiring  of  his  wife,  he  removes  to  Rhode  Island,  secures  a  divorce  by 
publication  of  summons,  and  marries  a  woman  in  Rhode  Island.  The 
divorce  is  valid  in  Rhode  Island.  It  is  invalid  in  New  York.  Tiring  of 
the  Rhode  Island  woman,  Jones  moves  to  Dakota,  again  secures  a 
divorce  by  publication  of  summons  and  marries  a  Dakota  woman.  The 
marriage  is  valid  in  Dakota;  it  is  invalid  In  New  York;  it  may  or  may 
not  be  valid  in  Rhode  Island.  Tiring  of  the  Dakota  woman,  Jones 
moves  to  Washington,  again  secures  a  divorce  by  publication  of  sum- 
mons and  tired  now  of  marriage,  moves  to  South  Carolina,  a  state  of 
the  stricter  class,  and  there,  exhausted  after  his  exciting  career,  dies 
intestate,  leaving  children  by  each  of  his  wives,  and  property  in  each 
state  in  which  he  had  lived.  What  a  Pandora's  box  of  complication 
and  litigation  would  ensue!  Which  children  are  legitimate  and  where 
are  they  legitimate?  Which  woman  is  his  widow,  and  where  is  she 
his  widow? 

It  is  interesting  to  note  that  the  Supreme  Court  in  this  case  recog- 
nizes that  fiction  of  the  law  known  as  a  "matrimonial  domicile,"  by 
which  is  meant  the  place  where  the  marriage  is  performed,  until 
changed  by  the  two  spouses  together  as  man  and  wife  establishing  a 
domicile  elsewhere.  One  spouse  cannot  change  the  matrimonial  domi- 
cile without  the  consent  of  the  other.  The  question  of  a  personal  domi- 
cile has  always  been  one  difficult  to  determine  and  it  is  easy  to  surmise 
that  many  delicate  and  nicely  drawn  distinctions  will  have  to  be  ap- 
plied in  fixing  or  determining  the  locus  of  a  "matrimonial  domicile"  in 
many  cases. 

In  Haddock  vs.  Haddock,  the  Supreme  Court  was  practically  face  to 
face  with  the  serious  question  of  whether  it  should  facilitate  readiness 
of  divorce  or  adhere  to  those  principles  which  permit  of  a  divorce  only 
in  special  and  exceedingly  peremptory  cases.  Had  the  Supreme  Court 
decided,  on  the  one  hand,  that  a  divorce  of  the  kind  we  have  been 
describing  was  valid  everywhere,  the  policy  of  those  states  which  do 
not  believe  in  ease  of  divorce  would  have  been  destroyed  and  rendered 
inefTective,  because  any  discontented  spouse  could  get  a  divorce  good 
everywhere  by  the  simple  expedient  of  going  to  Dakota  or  some  similar 
state,  and  there  publishing  a  summons  and  receiving  a  decree  an- 
nulling the  marriage. 

Evidently  the  court  thought  it  wiser  to  adopt  that  theory  which  is 
not  only  in  accord  with  the  decisions  of  the  past,  but  which  would 
also  tend  less  to  destroy  the  doctrine  and  policy  of  those  states  which 
still  frown  upon  the  annuUment  of  the  marriage  vows.     Thus  each 
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state  may.  in  the  future  as  in  the  past,  decide  for  itself  how  it  wl 
treat  this  important  and  serious  problem. 

The  present  session  of  Congress  has  witnessed  one  of  the  bios: 
learned,  carefully  studied  and  bitter  debates  since  the  period  of  Rao^ 
struction. 

The  President,  in  his  message  to  CJongress,  voiced  the  demand  d 
an  overwhelming  majority  of  the  people  of  the  United  States  that  ti- 
present  great  evils  of  railroad  traffic,  the  secret  rebate  and  discric- 
nations  in  favor  of  certain  shippers  or  points  of  shipment,  be  stoppei 
So  universal  was  this  demand,  so  overwhelming  the  sentiment  in  is 
favor,  that  even  the  railroads  themselves  dared  make  no  open  figi- 
against  it,  but  contented  themselves  with  a  contest  for  the  best  tt-J 
could  hope  for,  namely,  a  review  of  the  findings  of  the  Commission 
by  the  courts. 

EJvery  one  realized  this  contention  was  made  not  from  a  fesr  cr 
distrust  of  the  Railroad  Commission.     The  Railroad   Commission  is 
appointed  as  carefully,  and  its  personnel  is  of  as  high  a  standard,  as 
the  Federal  Courts  themeslves.     Where  in  the  past  ite  decisions  have 
been  before  the  courts  for  review,  they  have  been  sustained  as  frequently 
as  the  decisions  of  one  court  are  usually  sustained  by  another.    Tte 
great    constitutional   arguments,    the    legal   learning   and    ability  dis- 
played in  the  debate  on  behalf  of  the  railroads,  did  not  impress  the 
country  at  large,  because  of  a  well  defined  and  far  reaching  conTiciion 
that   it   was  not  sincere.     Rightly  or  wrongly,   it  was   generally  be- 
lieved that,  underneath  all  the  seeming  fairness,  lay  the  real  desire  ei 
the  railroads   to  secure  a  court   review^  not   to   avail  themselves  ^l 
the  court's  Justice  but  the  court's  delays.    To  be  able  by  long,  wetiy. 
and  expensive  years  of  litigation,  to  still  many  a  charge  of  discrimisi 
tion,  to  secure  many  a  compromise  and  avoid  many  a  controversy.  In 
short,  to  continue  to  work  injustice  through  the  machinery  of  justice. 
Again  when  the  disclosures  of  the  packing  house  evils  aroused  tbe 
entire   nation   to  one   insistent   demand  for  remedial  legislation,  the 
packers,  unable  to  stem  the  tide,  sought  not  to  do  so,  but,  like  tije 
railroads,   sought  to  save  out  of  the  wreck   the  privilege  of  a  court 
review. 

These  two  remarkable  and  prominent  instances  of  a  desire  to  secare 
the  advantages  of  the  delays  of  judicial  proceedings  are  slgnifkant. 
They  have  served  to  call  clearly  and  pointedly  the  attention  of  all  men 
to  what  every  lawyer  has  long  realized,  namely,  that  the  last  resort  for 
a  client  in  a  desperate  situation  is  to  invoke  the  law's  delaya  the 
tedious  machinery  of  our  judicial  procedure,  in  the  hope  of  secsring 
some  concession,  some  compromise,  or  at  least  some  miUgation  of  the 
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threatened  evil,  through  the  long  lapse  of  time  that  must  ensue  before 
the  slow  mill  of  the  courts  can  grind  out  an  ultimate  decision. 

No  intelligent  man  or  body  of  men  distrusts  the  integrity,  the  fair- 
ness or  the  justice  of  our  courts;  no  standard  could  be  higher,  no 
results,  when  finally  obtained,  average  better.  But  no  intelligent  man 
or  body  of  men  can  properly  justify  or  fairly  excuse  the  tedious  slow- 
ness of  the  process,  the  interminible  delays,  the  never-ending  ob- 
stacles, that  impede  the  movement  of  the  Car  of  Justice.  Justice  de- 
layed is  often  Justice  denied.  When  one  sees  an  admitted  wrongdoer 
appealing  to  the  courts,  scarcely  concealing  the  fact  that  he  seeks  not 
justice,  but  only  delay,  we  may  well  pause  to  consider  whether  some- 
thing is  not  wrong  in  our  system;  whether  the  time  is  not  ripe  for  a 
reform  of  our  judicial  procedure;  whether  our  courts  have  kept  abreast 
of  the  spirit  of  the  times  and  the  tendency  of  the  age;  whether  our 
legal  machinery  has  not  become  so  antiquated  and  time  worn  as  no 
longer  to  properly  perform  its  functions. 

When  the  future  historian  comes  to  write  the  history  of  the  present 
generation,  he  will  perhaps  emphasize  its  most  striking  characteristic 
as  being  a  love  of  speed.  With  the  development  of  the  steam  engine, 
the  discovery  of  many  of  the  laws  of  electricity,  there  has  come  a 
shortening  of  the  process,  a  lessening  of  the  time  consumed.  In  almost 
every  kind  of  human  activity.  The  trolley  car  has  succeeded  the 
horse  car.  The  horse,  too,  is  now  rapidly  being  discarded  for  the 
automobile.  The  average  artisan  in  going  to  his  work,  if  he  walks  at 
all,  walks  on  the  treadles  of  a  bicycle.  We  telegraph  where  our 
fathers  used  to  write.  We  call  up  by  'phone  where  we  used  to  call  at 
a  broker  lawyer's  office.  The  fastest  trains,  the  speediest  boats,  are 
the  most  popular  and  get  the  most  business.  The  rural  mail  delivery, 
the  omni-present  telephone,  place  even  the  most  isolated  districts  in 
close  touch  with  the  activities  of  the  whole  world.  The  modem  farmer 
plows,  sows,  and  reaps  by  machinery,  and  often  less  time  is  con- 
sumed between  seed  time  and  harvest  time  than  between  the  service 
of  a  summons  and  entry  of  final  Judgment  in  the  first  court.  Every 
day,  here  in  this  little  city  of  20,000  people,  transactions  Involving  tne 
shipment  of  lumber  to  South  Africa  or  South  America,  of  paper  to 
Australia  or  Singapore,  of  lead  to  Hongkong  or  Yokohama  are  con- 
cluded, the  money  received  and  the  incident  closed  more  speedily  and 
easily  by  far  than  a  case  can  be  brought  to  issue  after  the  service  of 
the  summons. 

This  increase  in  the  rapidity  with  which  business  is  transacted 
and  things  accomplished  has  been  true  of  the  professions  as  well  as 
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of  lines  of  business  or  manufacture.  The  physician  no  longer  waits 
days,  perhaps  weeks  before  being  able  to  diagnose  the  disease  of  his 
patient;  a  few  hours,  often  a  few  minutes,  Is  sufficient;  and  today  no 
one  can  close  his  eyes  In  sleep  with  any  certainty  that  he  may  not 
be  on  the  operating  table  with  his  appendix  cut  ott  before  morning. 
Modem  journalism  has  placed  on  the  breakfast  table  of  every  man 
the  news  of  the  entire  world  for  the  preceding  twenty-four  hours.  We 
know  not  only  what  has  happened  in  our  own  town,  but  all  of  impor- 
tance that  has  happened  in  the  remotest  comers  of  the  earth. 

The  actor  can  no  longer  hold  the  attention  of  his  audience  for  the 
four  or  five  hours  of  the  plays  of  old.  A  play  of  Shakespeare  must 
be  cut  nearly  In  two  before  the  modem  audience  can  be  induced  to 
listen  to  It;  no  modem  playwright,  no  modem  actor,  can  hope  for 
success  who  cannot  in  a  few  graphic  sentences,  convey  the  thought 
which  the  actor  of  fifty  years  ago  would  have  deemed  himself  unable 
to  express  in  less  than  a  quarter  of  an  hour.  Few  can  now  read 
through  the  three  volumes  of  Richardson.  Even  the  two  volumes  of 
Scott,  Dickens  and  Thackery  seem  tedious  to  the  modern  mind.  The 
present  day  reader  expects  to  take  up  a  novel  and  in  a  few  hours,  an 
evening  at  the  uttermost,  to  be  prepared  to  learnedly  discuss  its  place 
in  literature.  Even  the  minister  has  felt  the  spirit  of  the  age.  The  long 
tedious  sermon  no  longer  exists.  Few  ministers  who  preach  for  over 
twenty  minutes  succeed  in  holding  a  pulpit  for  any  great  length  of 
time.  The  three-hour  service  of  our  grandfathers,  the  two-hour  serv- 
ices of  our  fathers,  have  been  boiled  down  to  an  hour  and  there  are 
many  strong  supporters  of  the  church  who  are  wondering  if  the  same 
results  cannot  be  obtained  in  forty-five  minutes. 

What  of  the  law?  What  processes  of  the  law  have  been  shortened 
in  the  last  twenty -five  years?  How  much  more  rapidly  is  a  case  tried 
now  than  it  was  then?  How  much  easier  Is  it  to  pass  a  title?  How 
much  more  smoothly  and  rapidly  and  readily  do  transactions  run 
through  the  courts,  and  even  through  a  lawyer's  office  now,  than  they 
did  a  generation  ago?  Is  it  not  true  that  no  line  of  business  no  pro- 
fession, no  department  of  modern  civilization  has  developed  less,  has 
shown  less  Improvement,  has  been  less  able  to  shorten  its  processes, 
than  has  that  of  the  law?  I  am  not  now  speaking  of  changes  in  the 
principles  of  the  law,  of  that  great  body  of  rules  of  human  conduct 
prescribing  what  is  right  and  prohibiting  what  is  wrong.  The  breast 
of  every  lawyer  swells  with  a  pardonable  pride  as  he  recalls  the  facility 
and  accuracy  with  which  the  great  principles  adopted  in  the  past  have 
been  adjusted  and  fitted  to  modem  conditions.  I  am  speaking  solely 
of  the  procedure  of  the  law,  of  the  machinery  by  which  its  product. 


Digitized  by  VjOOQIC 


Francis  H.  Brownell  163 

which  Is  justice.  Is  turned  out;  above  all,  of  the  speed  with  which  that 
machinery  changes  its  raw  material — the  differences  which  arise  be- 
tween men — ^into  the  finished  product — the  announcement  of  the  de- 
cision which  shall  control  as  to  the  property  or  rights  involved  and  do 
Justice  in  the  case  at  bar. 

Is  not  this  machinery  out  of  date?  The  method,  cumbersome  and 
uneconomical,  the  process  too  slow  and  tedious?  Have  our  courts  kept 
abreast  of  the  times?  Are  we,  as  a  profession,  up  to  date?  Are  we  in 
harmony  with  the  spirit  of  the  age?  Can  we  point  to  new  improve- 
ments, to  quicker  results,  to  processes  more  economical,  in  time  and 
money — ^in  short,  can  we  as  a  profession  lay  claim  truthfully  to  having 
improved  on  the  methods  and  processes  of  our  fathers?  Can  the  prin- 
ciples of  the  law  be  applied  more  readily  and  easily  than  a  genera- 
tion ago?  Can  a  decision  be  reached  more  quickly,  is  a  crime  punished 
more  unerringly  and  speedily,  is  Justice  accomplished  more  quickly  now 
than  then? 

New  York  is  the  embodiment  of  all  that  is  latest  and  newest  in  the 
arts  of  invention.  Perhaps  no  city  in  the  world  is  so  quick  to  grasp 
any  new  idea  which  tends  to  hasten,  expedite  or  economize  any  pro- 
cess of  human  activity.  Here,  in  the  metropolis  of  the  most  progres- 
sive and  active  nation  on  earth,  are  gathered  together  the  leading  and 
most  capable  minds  in  all  professions  and  lines  of  business.  If  any- 
where on  earth  one  can  avail  himself  of  the  latest  and  most  modem 
methods  of  doing  business,  it  is  in  New  York.  But  there  is  one  ex- 
ception. It  is  the  courts.  Here  the  reverse  is  true.  The  writer  had 
occasion,  during  this  last  winter,  to  be  interested  in  a  case  coming  on 
for  trial  in  the  Supreme  Court  of  that  state,  which  corresponds  in  all 
essential  respects  to  the  Superior  Court  of  this  state.  The  New  York 
firm  engaged  in  the  case  was  one  of  the  largest  and  most  prominent 
firms  in  that  city.  Their  office  abounded  with  'every  luxury  and  every 
facility.  In  one  of  the  most  modem  buildings  in  the  city,  one  was 
whirled  in  an  express  elevator  to  the  sixteenth  floor.  The  entire  floor 
was  devoted  to  the  business  of  that  firm,  some  forty  rooms  being  oc- 
cupied. There  were  stenographers,  and  private  clerks,  managing  clerks, 
law  clerks,  messenger  boys,  speaking  tubes,  telephones,  private  vaults, 
a  large  library  and  every  facility  for  the  quick  and  expeditious  trans- 
action of  business.  I  found,  however,  that  a  case  cannot  hope  to  be 
tried  in  the  New  York  Supreme  Court  within  three  years  after  it  is  be- 
gun. At  the  expiration  of  that  long  length  of  time,  when  witnesses 
have  died  or  wandered  away,  when  the  transaction  involved  has  passed 
largely  out  of  the  minds  of  those  interested,  the  case  is  called  on  the 
trial  docket    Two  hundred  new  cases  each  week  are  placed  on  this 
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docket,  and  must  thereafter  be  ready  as  soon  as  called.  They  may  be 
reached  the  next  week,  and  may  not  be  tried  for  two  months.  In  my 
particular  case,  It  was  six  weeks  from  the  time  when  the  parties  had 
to  be  on  hand  In  readiness  for  trial  before  the  case  itself  was  actually 
reached.  Another  three  years  must  elapse  before  a  case  can  be  taken 
through  appeal  to  a  final  decision  in  the  Ck>urt  of  Appeals. 

In  our  own  state  the  abuse  of  delay  is  not  so  great  as  it  is  in  the 
largest  centers  of  the  East.  In  most  of  the  counties  of  this  state,  it  is 
possible  for  a  man  to  get  to  trial  six  months  after  he  has  served  his 
summons,  if  his  lawyer  exercises  reasonable  diligence;  and  if  an  appeal 
is  taken  from  the  Superior  Court,  a  decision  of  our  Supreme  Court 
can  ordinarily  be  had  within  a  year  thereafter.  Unless  there  has  been 
a  mistrial  and  the  case  is  sent  back  for  a  retrial,  a  final  decision  can 
usually  be  reached  In  about  eighteen  months.  In  the  Federal  Courts 
in  this  state  about  the  same  length  of  time  is  consumed  as  in  the 
state  court.  How  absurd  are  such  delays!  It  is  only  the  force  of 
habit»  the  unthinking  following  of  the  methods  of  the  past  that  has 
accustomed  the  members  of  the  bar  to  accept  the  length  of  time  aboTe 
indicated  as  no  more  than  reasonably  necessary  for  the  purpose  of 
conducting  properly  the  machinery  of  a  court  of  justice. 

The  ordinary  business  man  is  face  to  face  with  a  controversy  over 
facts  each  day.  Sometimes  these  controversies  involve  great  amounts 
of  money  or  great  values  in  property.  He  is  accustomed  in  his  daily 
life  to  quickly  and  speedily  determine  the  truth  of  facts,  even  the  most 
complex,  to  reach  decisions,  even  the  most  Important,  in  fewer  weeks, 
often  days,  than  it  takes  months  in  the  courts  to  determine  the  same 
matters.  He  may  not  act  only  on  legal  evidence,  but  he  acts  on  evi- 
dence which  produces  after  all,  the  result  desired,  namely  a  knowledge 
of  what  is  true  and  correct. 

An  accident  occurs  in  one  of  our  mills  or  on  one  of  our  railroads. 
Immediately  the  attorney  of  the  company  or  of  the  insurance  company 
investigates  the  facts.  In  less  than  three  days,  as  a  rule,  he  has  seen 
the  witnesses,  Investigated  the  situation,  determined  upon  the  liability 
or  nonliability  of  his  client,  who  acts  accordingly.  Suppose  later  a 
suit  is  brought.  In  the  investigation  and  final  determination  of  the 
very  same  state  of  facts,  which  consumed  less  than  three  days  in  the 
first  instance,  the  courts  of  justice  will  take  anywhere  from  eighteen 
months  to  three  years.  We  are  so  used  to  this  condition  of  affiiirs, 
that  we  now  have  come  to  consider  it  a  necessary  and  inevitable  part 
of  the  administration  of  justice.  But  is  it  necessary?  Can  it  not  be 
avoided?  Can  the  processes  not  be  shortened  and  the  time  consumed 
lessened? 
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Probably  every  member  of  this  association  meets,  almost  daily  in 
his  professional  life,  the  sneers  and  Jibes  of  a  client,  at  the  slow  and 
tedious  processes  of  the  law.  While  our  courts  and  our  legal  processes 
still  retain  the  respect  and  confidence  of  the  community  and  of  the  peo- 
ple 80  far  as  the  justice  of  the  results  is  concerned,  they  are  beginning 
to  lose  the  confidence  of  the  people  as  to  their  methods.  Delay  in  ob- 
taining results  is  so  intolerable  to  the  modem  man  of  affairs,  that  no 
profession  or  business  can  long  retain  the  confidence  and  respect  of 
the  business  world  that  does  not  conform  to  the  modern  demand  of 
speed  in  its  processes.  And  because  of  that  delay  the  impatience  of  the 
average  business  man  is  very  rapidly  increasing.  Day  by  day  there  is 
a  greater  tendency  to  avoid  the  courts  and  Judicial  processes  as  much 
as  possible.  Lawyers  are  now  employed  by  all  business  enterprises 
of  any  considerable  magnitude,  more  to  keep  a  client  out  of  court  than 
to  assist  him  after  he  is  In  court. 

In  a  blind  sort  of  way  the  business  world  is  seeking  a  method  of 
avoiding  the  courts  altogether.  This  is  illustrated  in  the  rules  of 
those  stock,  produce,  wheat  and  cotton  exchanges  which  exist  in  our 
largest  cities.  No  one  of  these  could  live  if  their  members  were  in 
litigation,  one  with  the  other.  Take,  for  instance,  the  New  York 
Stock  E2xchange,  where  transactions,  the  largest  in  dollars  and  cents 
that  take  place  anywhere  in  the  world,  are  carried  on.  Should  a  differ- 
ence there  afise  between  two  or  more  mmbers,  It  is  referred  to  the 
Committee  on  Arbitration,  which  at  once  meets  and  forthwith  de- 
termines the  controversy,  which  is  rarely  over  forty-eight  hours  in 
process  of  complete  and  final  settlement. 

Another  instance  of  a  desire  to  avoid  the  delays  of  courts  Is  found 
in  insurance  policies,  which  all  contain  clauses  for  adjusting  the 
amount  of  the  loss  by  arbitration  and  the  decisions  of  the  arbitrators 
are  generally  as  accurate,  as  Just,  and  infinitely  more  speedy,  than 
could  the  decision  of  similar  questions  possibly  be  if  rendered  by  the 
courts.  Very  many  contracts  between  railroads  now  contain  clauses 
referring  disputes  to  arbitrators.  In  fact  the  number  of  instances  in 
which  disputes  as  to  questions  of  fact  shall  be  determined  by  arbitra- 
tion is  steadily  growing  In  number,  and  the  business  world  is  rapidly 
coming  to  look  with  greater  and  greater  favor  on  this  method  of 
settling  disputes  between  men  who  expect  to  continue  doing  business 
with  each  other  in  the  future.    . 

The  legal*  profession,  as  a  class,  is  perhaps  the  most  conservative 
body  of  men  belonging  to  any  profession  or  any  line  of  business.  The 
entire  atmosphere  of  the  law  is  a  worship  of  the  precedents  of  the  past. 
The  decisions  of  Judges,  embalmed  in  print  and  entombed  in  calf  skin, 
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fill  our  reports  and  are  read  and  expounded  day  by  day,  as  being  a 
sufficient  reason  for  following  a  similar  method  of  decision  in  modem 
cases  as  they  arise.  Inevitably  the  result  from  this  attitude  of  mind, 
is  a  tendency  to  do  things  now  exactly  as  they  were  done  in  the  past 
Worship  of  precedents  brings  about  as  fixed  and  unelastic  a  system  as 
worship  of  ancestors  produces  a  dislike  for  change  and  a  horror  of  any- 
thing that  is  new.  It  is  almost  as  difficult  to  get  a  lawyer  to  adopt  a 
new  method  of  transacting  legal  business  as  it  Is  to  get  a  Chlnamas 
to  adopt  a  new  invention,  and  for  the  same  reason,  each  has  become 
fixed  in  a  love  of  the  precedents  of  the  past 

Lawyers  have  made  -many  bona  fide  efforts  to  simplify  things  and  to 
hasten  the  process  of  pleadings.  For  instance,  when  the  old  common 
law  system  had  become  refined,  and  refined  to  such  an  extent  that  it 
could  be  refined  no  more,  with  one  fell  swoop,  many  states  abolished 
the  common  law  and  adopted  the  code.  Thereupon  the  profession  im- 
mediately started  to  refine  on  the  code,  and  distinguish  it,  until  now  in 
those  states  which  have  had  a  code  for  fifty  years,  there  has  grown  up 
as  involved  a  procedure,  as  artificial  a  nicety  of  distinction  as  ever 
existed  under  the  common  law  practice. 

Another  instance  of  the  Inability  of  the  profession  to  quickly  or 
speedily  abolish  a  habit  of  the  past,  is  shown  in  our  Federal  procedure. 
Can  any  one  give  any  good  reason  why  the  curious  historical  relic  of 
modern  equity  procedure  is  still  retained?  "Why  involve  the  profession 
in  all  the  additional  work  of  keeping  a  mind  refreshed  on  the  nice 
points  of  equity  practice  as  distinguished  from  the  law  procedure? 
Why  is  a  man  who  is  perhaps  able  to  carry  on  a  case  on  the  law  side 
of  the  court,  absolutely  at  sea,  hopelessly  adrift,  if  he  happens  ro 
come  before  the  same  Judge  sitting  in  equity?  The  principles  of  equity 
do  not  need  any  different  procedure  to  be  enforced.  Then  why  have 
all  the  cumbersome  machinery  and  the  tremendous  expense  of  a  sep- 
arate procedure,  if  the  remedy  sought  happens  to  be  historically  equi- 
table in  its  nature  rather  than  legal? 

Too  many  lawyers  regard  a  law  suit  as  a  sparring  match  betireen 
lawyers,  with  the  judge  as  referee.  They  lose  sight  of  the  ultimate 
function  of  a  court  of  justice,  of  its  sole  raison  d'etre,  which  is  to  dis- 
pense Justice  quickly  and  speedily.  The  courts  and  the  bar  ouglit  to 
make  the  machinery  for  this  purpose  the  simplest  and  the  most  expedi- 
tious possible,  and  ought  not  for  a  moment  to  tolerate  old  methods, 
the  time  worn  ways  and  an  involved  practice,  which  only  result  in 
traps  to  the  unwary,  and  to  the  frequent  decision  of  cases,  not  on  their 
merits,  but  upon  pure  technicalities  of  pleading  or  practice. 

The  publishers  of  the  £>ncyclopaedia  of  Pleading  and  Practice,  in 
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their  prospectus,  claim  that  over  fifty  per  cent  of  all  cases  brought  are 
decided  on  points  of  practice  or  pleading,  rather  than  on  their  merits. 
In  this  state  today,  there  Is  rapidly  developing  a  tendency,  so  oft-en 
manifested  in  the  history  of  the  law  in  the  past,  to  gradually  develop 
an  involved  system  of  procedure  and  to  make  continuously  ;nore  intri- 
cate the  methods  of  practice.  And  to  one  who  has  studied  the  history 
of  the  development  of  legal  procedure  in  the  past,  the  future  of  the 
procedure  in  this  state  seenls  following  rapidly  the  same  tendencies 
that  have  manifested  themselves  In  generations  gone  by.  Every  system 
of  legal  procedure  was,  in  its  inception,  simple  and  adapted  to  the 
needs  of  the  time.  Then  came  the  hair-splitting  process.  Gradually 
precedent  on  precedent  was  established  until  finally  in  place  of  the 
simple,  speedy  and  effective  practice,  there  has  grown  up  a  complicated 
system,  cumbersome,  intricate  and  slow. 

What  is  to  be  the  remedy?  How  are  the  wheels  of  Justice  to  be 
speeded?  The  remedy  must  be  a  radical  one;  the  knIlJe  mus-t  be  ap- 
plied sharply.  Why  not,  therefore,  cut  out  the  great  cause  of  delay  by 
cutting  out  the  means  by  which  such  delay  is  ordinarily  obtained, 
namely,  the  motions  and  the  demurrers  in  the  making  up  of  issues? 
Why  not  have  the  only  pleading  on  the  part  of  the  plaintiff  the  com- 
plaint and  reply,  and  on  the  part  of  the  defendant  an  answer  or  de- 
murrer? A  demurrer  only  In  case  the  defendant  elects  to  stand  on 
the  demurrer  In  advance  if  the  same  be  overruled.  Why  not  cut  down 
the  time  to  answer  to  ten  days?  Most  lawyers  can,  and  often  do, 
learn  as  much  about  a  case  as  soon  as  it  is  brought  into  their  office, 
as  they  know  later,  yet  we  all,  as  a  matter  of  course,  take  the  full 
twenty  days  when  it  would  be  much  better  for  ourselves,  saving  us 
much  work,  if  we  immediately  prepared  and  filed  the  answer.  As  for 
all  the  motions,  the  bills  of  particulars,  the  demurrers,  these  are 
mostly  unnecessary,  and  after  all  is  said  and  done,  serve  only  a 
scholastic  and  theoretical  purpose.  Very  little  is  really  accomplished 
by  them,  while  they  afford  the  means  of  endless  delays,  and  of  the 
forming  of  various  sorts  of  traps  to  entangle  the  feet  of  the  unwary. 
They  cause  the  busy  lawyer  to  spend  about  three  times  as  much  time 
and  trouble  over  a  lawsuit  as  there  is  any  need  of  spending,  or  as  he 
would  otherwise  spend.  Why  not  have  a  case  at  issue  fifteen  days 
at  the  utmost?  Very  speedily  the  bar  would  adjust  itself  to  such  con- 
ditions. The  complaint  should  be  simply  a  statement  of  the  plaintiff's 
view  of  the  controversy,  the  answer  a  statement  of  the  defendant's 
view  of  the  controversy,  and  they  should  thereupon  go  to  trial. 

This  is,  of  course,  adopting  In  the  superior  court  a  practice  very 
similar  to  that  which  now  prevails  in  our  Justice  court.     The  first 
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thought  of  such  a  change  is  rather  shocking;  almost  sacrillglous ;  but 
would  it  not  really  be  for  the  best?  Does  not  the  justice  court,  with 
its  simple  practice,  its  effective  and  speedy  method  of  bringing  about 
a  decision,  really  more  nearly  fill  the  ideal  of  the  function  of  the  court 
than  does  pur  superior  court  with  its  comparatively  complicated  sys- 
tem? Is  not  the  bar  as  a  rule  as  well  able  to  try  their  cases  without 
motions  and  demurrers,  under  the  simple  practice  of  the  justice  court. 
as  under  the  more  complicated  practice  of  the  superior  court?  Is  not 
justice  done  in  that  court  as  often  as  in  the  higher  court,  and  far  more 
speedily?  A  return  to  such  a  simple  form  of  practice  would  not  only 
relieve  the  lawyers  themselves  of  a  trem>endous  amount  of  work  and 
worry  which  is  now  expended  over  motions  and  pleadings,  but  Ir 
would  save  greatly  the  time  of  the  courts.  Cases  being  rapidly  got  at 
issue  could  be  immediately  set  for  trial  and  rapidly  disposed  of. 

Another  way  in  which  time  could  be  saved,  in  many  instances,  is 
on  our  rules  of  evidence.  In  this  respect,  the  courts  themselves  are 
rapidly  taking  the  initiative.  Since  the  adoption  in  this  state  of  the 
jur>'  fee  system,  with  its  consequent  result  of  a  large  majority  of  ci\il 
cases  being  tried  before  the  courts  alone,  there  has  l>een  a  marked 
change  as  to  the  formality  of  proof  required.  Scarcely  a  case  is  tried 
before  the  judge  alou'e,  where  upon  an  objection  to  the  introduction  of 
some  evidence,  the  court  will  not  say:  "Oh,  I  will  hear  it.  It  is  per- 
haps not  strictly  admissible,  but  if  it  is  not,  I  will  not  consider  it  in 
making  up  my  decision,  and  the  supreme  court  will  not  consider  it  on 
appeal." 

This  tendency  is  greatly  decried  by  a  certain  proportion  of  the  mem- 
bers of  the  bar  who  are  fond  of  the  old  rules  of  evidence,  and  of  being 
able  to  demand  an  enforcement  of  them.  But  after  all.  is  not  the  tend- 
ency of  the  courts  in  this  respect  a  proper  one?  In  our  daily  lives,  we 
are  constantly  acting  on  evidence  which  would  not  be  admitted  in  a 
court  of  justice.  We  form  our  opinions,  we  base  our  business  trans- 
actions, we  stake  our  fortunes,  our  rights  of  property,  and  our  hopes  of 
success,  on  facts  which  could  not  be  proved  in  a  court  of  jusiioe.  The 
Germans  have  few  rules  of  evidence  in  their  system  of  jurisprudeice. 
A  witness  gets  on  the  stand,  and  tells  all  he  knows,  all  he  has  heard, 
all  his  wife  and  his  wife's  relations  have  heard.  Yet,  justice  seems  to 
be  done.  The  judge  sitting  on  the  bench,  as  in  his  daily  life,  comes 
instinctively  to  weigh  the  relative  value  of  this  class  of  testimony. 

I  think  it  was  William  M.  Bvarts  who  said,  toward  the  close  of  his 
long  and  markedly  distinguished  professional  career,  that  in  his  opinion 
the  court  which  rendered  the  most  infallibly  correct  decisions  on  the 
matters  coming  before  it  for  determination,  was  a  ladies'  sewing  so- 
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clety.  And  yet,  perhaps  in  no  case  was  the  judgment  of  that  most  in- 
fallible tribunal  based  upon  evidence  which  would  be  admitted  in  a 
court  of  justice. 

After  all,  in  modem  times,  about  the  only  result  of  our  rules  of  evi- 
dence, is  to  greatly  lengthen  out  trials.  In  (a)  arguments  ov«r  its  ad- 
mission; (b)  laying  foundations  for  secondary  evidence;  (c)  postpone- 
ments and  adjournments  to  get  witnesses  rendered  necessary  by  the 
exclusion  of  evidence  first  offered;  (d)  the  twisting  and  turning  of 
counsel  in  laying  a  basis  on  a  second  attempt  for  the  introduction  of 
testimony  which  the  court  has  on  the  first  attempt  excluded. 

It  is  now  a  general  experience  of  courts  and  counsel,  that  the  astute 
counsel  manages  sooner  or  later,  somewhere  in  the  course  of  the  trial, 
under  som«  pretext  or  other,  to  work  in  nearly  all  of  the  evidence  that 
he  wants  to.  If  the  first  pretext  for  its  admission  is  not  suflacient,  he 
trys,  trys  again  till  he  succeeds.  Why  not,  therefore,  materially  shorten 
the  process?  This  is  what  our  courts  sitting  alone  are  very  rapidly 
doing,  and  th'e  day  will  probably  come  at  no  distant  time  hence,  when 
the  same  tendency,  now  so  manifest  in  courts  sitting  without  a  jury, 
will  likewise  be  adopted  even  when  sitting  with  a  jury. 

Diffuseness  and  prolixity  are  the  perils  of  the  lawyer.  Chief  Justice 
Parsons,  like  Scarlett,  said  that  "a  half  hour  was  long  enough  in  which 
to  argue  a  case  to  court  or  jury."  He  was  marvelously  concise.  Of 
him  Story  said:  "His  words  are  gold.*'  Sir  James  Scarlett,  being 
asked  why  he  never  addressed  a  jury  more  than  half  an  hour,  replied: 
"It  takes  just  thirty  minutes  to  lodge  an  idea  in  a  juryman's  head.  The 
average  juryman's  mind  can  hold  but  one  idea,  consequently  if  I  suc- 
ceed in  putting  a  second  idea  there  I  only  dislodge  the  first."  Why  not 
adopt  th<e  Scarlett  idea  as  to  arguments? 

Of  course  all  human  institutions  are  imperfect  and  susceptible  of 
improvement.  Perhaps  the  general  principles  of  the  law  as  now 
adopted  in  this  country  are  as  nearly  perfect  as  anything  the  brain 
of  man  has  yet  devised.  The  sole  fault  lies  in  their  application,  by  a 
method  at  once  simple,  accurate  and  speedy.  This  is  the  problem  of 
most  processes.  The  law  is  no  exception.  Upon  us,  as  lawyers,  falls 
the  duty  and  responsibility  of  devising  such  a  method. 
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THE  COURT'S  WORK- 


By  Hon.  Fbank  H.  Rudkin,  of  the  Supreme  Court. 


Mr.  President  and  Oentlemen  of  the  State  Bar  Association: 

By  invitation  of  your  committee,  I  appear  before  you  to  explain  the 
manner  in  which  the  judges  of  the  supreme  court  of  this  state  transact 
and  dispose  of  the  business  brought  before  them.  At  the  time  I  a^ 
cepted  your  invitation  I  fully  expected  that  the  May  session  of  court 
would  close  at  an  earlier  date,  and  that  I  would  have  an  opportunity  to 
give  some  time  and  consideration  to  the  subject  assigned  me,  but  in 
this  I  have  been  disappointed.  I  will  therefore  confine  myself  to  a 
brief  outline  of  the  routine  work  of  the  court. 

You  are  all  no  doubt  familiar  with  the  general  rules  of  the  court, 
relating  to  the  preparation  of  the  docket  for  each  session,  and  the  as- 
signment of  the  cases  for  argument.  Twenty-one  cases  are  assigned  for 
each  week  of  the  session.  The  briefs  in  each  of  these  cases  are  read 
by  the  several  judges  before  the  arguments,  whether  the  cases  are 
argued  orally  or  not.  At  the  close  of  each  week,  the  cases  submitted 
during  that  week  are  taken  up  by  the  full  bench  for  consultation,  de- 
cision and  assignment  for  opinions.  As  a  general  rule,  the  transcripts 
are  not-  read  or  consulted  before  the  cases  are  assigned,  so  that  cases 
are  disposed  of,  as  far  as  possible,  on  the  briefs  and  oral  arguments 
alone.  A  large  percentage  of  the  cases  may  be  disposed  of  In  this  way, 
except  to  verify  the  statements  contained  in  the  briefs  by  a  refetence 
to  the  record,  whenever  there  is  a  disagreement  between  counsel  as  to 
what  the  record  contains.  In  a  considerable  number  of  cases,  how- 
ever, no  definite  opinion  can  be  formed  from  the  briefs  and  arguments 
alone,  and  these  are  assigned  for  examination.  The  judge  to  wbom 
such  assignment  is  made  examines  the  record  and  consults  informally 
with  the  other  members  of  the  court,"  and  if  there  is  any  difference  of 
opinion  or  disagreement,  each  member  then  examines  the  record  to 
his  own  satisfaction. 

While  the  cases  are  nearly  all  disposed  of  in  this  way  in  consulta- 
tion at  the  end  of  each  week,  the  conclusion  reached  is  not  final  untU 
an  opinion  has  be«n  prepared  and  signed  by  a  majority  of  the  court 
If  the  judge  to  whom  a  case  is  assigned  reaches  a  conclusion  adversely 
to  the  decision  in  consultation,  after  an  examination  of  the  record, 
he  makes  that  fact  known  to  the  other  members,  and  a  further  con- 
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sultation  is  held.  If  a  majority  of  the  court  still  adhere  to  their  former 
views,  the  case  is  reassigned  to  some  member  of  the  court  who  shares 
the  views  of  the  majority.  If,  on  the  other  hand,  a  majority  conclude 
that  the  conclusion  reached  by  the  member  who  has  examined  the 
record  is  the  correct  one,  the  opinion  is  prepared  in  accordance  with 
that  view.  After  an  opinion  has  been  prepared  and  signed  by  the  Judge 
to  whom  the  case  is  assigned,  it  is  passed  around  to  the  other  members 
of  the  court.  If  they  concur  in  the  Judgment,  and  approve  of  the 
opinion,  they  sign  it  and  pass  it  on  to  the  next.  If  they  dissent  from 
the  conclusion  of  the  majority,  they  prepare  a  dissenting  opinion  or 
remain  silent.  If  they  concur  in  the  conclusion  reached  in  the  opinion, 
but  disapprove  of  the  language  used,  or  the  reasons  assigned,  they  dis- 
cuss the  matter  with  the  Judge  who  prepared  the  opinion,  or  the  matter 
is  taken  up  for  further  consultation.  As  soon  as  an  opinion  has  been 
submitted  to  every  member  of  the  court,  and  is  signed  by  a  majority, 
it  is  filed  with  th«  clerk.  If  a  member  of  the  court  does  not  concur  in 
or  dissent  from  an  opinion  filed,  it  is  because  he  dissents  and  does  not 
care  to  express  that  dissent  for  lack  of  time  or  otherwise,  or  because 
he  does  not  approve  of  the  reasons  assigned  for  the  Judgment,  or  be- 
cause he  was  disqualified,  did  not  participate,  or  was  absent  when  the 
opinion  was  filed.  When  cases  are  submitted  on  briefs,  they  are  taken 
up  at  the  close  of  the  week  in  which  submitted,  and  decided  and  as- 
signed for  opinions  in  the  same  manner.  * 

In  addition  to  the  foregoing,  the  court  holds  a  motion  day  on  Friday 
of  each  week  during  the  session,  and  on  the  last  Friday  of  each  month 
when  the  court  is  not  in  session,  except  during  the  months  of  July  and 
August.  I  desire  to  lay  special  stress  on  the  exception  at  this  time.  On 
motion  days  all  motions  directed  against  any  portion  of  the  record,  mo- 
tions to  dismiss  appeals,  applications  for  extraordinary  writs,  etc.,  are 
heard.  Immediately  after  the  hearing,  these  matters  are  disposed  of.  If 
they  involve  questions  of  practice  only,  upon  which  the  court  has  re- 
peatedly expressed  Itself,  they  are  granted  or  denied  without  an  opinion, 
but  otherwise  they  are  assigned  and  disposed  of  as  other  cases. 

Cases  are  assigned  to  the  several  Judges  in  rotation.  The  names  of 
the  Judges  are  written  at  the  top  of  the  fiy  leaf  of  each  bar  docket, 
and  the  cases  are  assigned  in  the  order  in  which  they  are  submitted, 
each  Judge  placing  the  number  of  the  case  under  the  name  of  the 
Judge  to  whom  the  assignment  is  made.  In  this  respect  the  members 
of  the  court  take  their  chances.  Just  like  the  litigants.  If  the  Judge  to 
whom  a  case  falls  is  for  any  reason  disqualified,  or  does  not  concur  in 
the  views  of  the  majority,  the  assignment  is  made  to  the  next  Judge 
against  whom  no  such  objection  exists. 
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I  am  not  familiar  to  any  extent  with  the  practice  in  other  appellate 
courts,  but  in  some,  at  least,  the  entire  record  is  printed,  so  that  eact 
member  of  the  court  Is  provided  with  a  copy.  Under  such  a  practice 
the  entire  record  may  be  examined  by  each  member  of  the  court,  beforr 
consultation  or  assignment  for  opinions.  This  practice  has  many  a:- 
vantages  over  our  own,  but  it  could  never  be  adopted  in  this  sta'» 
without  a  radical  reform  in  the  method  of  bringing  cases  before  ti* 
supreme  court,  and  this  for  two  reasons;  first,  it  would  bankrupt  li- 
gants  to  pay  the  expense  of  printing  the  records  sent  up;  and.  secoai 
it  would  blind  Judges  and  consume  all  their  time  in  reading  tht-c 
The  record  in  a  case  is  supposed  to  be  prepared  with  a  view  of  preset  • 
ing  certain  qeustions  to  the  court  in  which  the  record  is  filed,  but  its 
idea  is  utterly  disregarded  in  this  state.  In  nearly  every  case  t^• 
record  contains  everything  from  the  summons  to  the  final  exceptiai 
to  the  last  order  entered  in  the  court  below.  It  even  goes  beyond  this, 
and  contains  page  after  page  of  arguments  of  counsel,  and  niUngs  of 
the  trial  court.  While  it  is  a  well  recognized  principle  that  every  trial, 
whether  by  court  or  jury,  eliminates  many  controverted  questions  of 
fact  from  the  case,  so  far  as  an  appellate  tribunal  Is  concerned,  yet 
no  heed  is  paid  to  this  when  it  comes  to  the  preparation  of  the  record 
on  appeal.  Such  practice  adds  greatly  to  the  expense  of  Htiganis  and 
to  the  burdens  of  the  appellate  court.  The  court  has  no  means  of  know- 
ing whether  the  testimony  of  a  witness  is  material  or  otherwise,  until 
it  has  been  read,  and  it  Is  poor  consolation  to  discover  the  fact  at  tha: 
time. 

To  illustrate:  An  appeal  is  taken  from  a  Judgment  of  nonsuit  In  a 
personal  injury  case.  Why  should  the  appellate  court  be  burdec*^ 
with  that  portion  of  the  testimony  wl^ich  relates  to  the  amount  of  nie 
recovery  alone?  If  the  only  question  in  the  appellate  court  Is  that  o( 
negligence  on  the  part  of  the  aefendant,  or  contributory  negligence  on 
the  part  of  the  plaintiff,  why  should  not  the  record  on  appeal  relaie 
solely  to  that  issue?  A  witness  is  cross-examined  for  hours  without 
disclosing  anything  material  to  the  case.  This  course  is  Justified  in 
the  court  below,  but  why  should  such  cross-examination  appear  ia  the 
transcript  on  appeal?  These  remarks  are  made  not  by  way  of  criti- 
cism, but  to  explain  the  conditions  which  confront  the  supreme  eourt 
of  this  state  In  the  discharge  of  its  duties.  In  view  of  the  manner  in 
in  which  the  business  of  the  court  is  transacted,  from  necessity  rather 
than  from  choice,  it  is  of  the  highest  Importance  that  briefs  stould 
contain  a  plain  and  concise  statement  of  the  case  and  the  poiatf  «i 
issue.  The  attorney  who  is  fortunate  enough  to  give  the  court  a  dear 
understanding  of  the  facts  In  his  case,  and  the  questions  involved  on 
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the  appeal,  does  more  to  enlighten  the  court  than  will  any  amount  of 
random  talk  he  may  indulge  in. 

EJvery  brief  should  contain  a  clear  and  concise  statement  of  the 
case  (not  the  pleadings  or  testimony)  and  of  the  points  at  issue  be- 
tween the  parties.  Each  assignment  of  error  should  be  separately  dis- 
cussed, except  where  several  assignments  involve  the  same  general 
question,  and  each  assignment  should  be  followed  by  a  citation  of  the 
authorities  in  its  support.  There  is  little  time  for  repetition  in  this 
busy  age,  and  counsel  should  not  in  general  argue  their  cases  in  their 
briefs,  and  then  come  before  the  court  and  substantially  repeat  the 
arguments  which  the  court  has  already  read.  This  suggestion  is  not 
made  to  discourage  oral  argument,  but  to  discourage  needless  repeti- 
tion. 

The  final  step  in  a  case  is  the  petition  for  a  rehearing.  These  peti- 
tions are  examined  by  the  individual  Judges  from  time  to  time  at  their 
leisure.  If  they  find  nothing  in  the  petition  that  calls  for  further  con- 
sideration or  investigation,  they  sign  in  favor  of  a  denial,  and  when  a 
majority  of  the  court  has  reached  this  conclusion  the  petition  is  de- 
nied. If,  on  the  other  hand,  any  member  of  the  court  feels  that  further 
investigation  or  consideration  is  desirable  or  advisable,  the  matter  is 
taken  up  by  the  court  for  further  consideration,  and  the  petition  is 
formally  denied,  granted,  or  an  answer  called  for.  When  denied  the 
work  of  the  court  is  ended,  and  so  with  this  paper.  We  have  done  our 
best.  To  err  is  human,  and  we  may  be  possessed  of  our  full  share  of 
humanity's  infirmity,  but  we  console  ourselves  with  the  thought  that 
we  are  right  at  least  a  portion  of  the  time,  like  the  dummy  clock  that 
stands  before  the  jewelry  store,  even  if  we  have  to  decide  a  question 
both  ways  to  demonstrate  it. 
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SOME  QUESTIONS  IN  REAL  ESTATE  LAW. 


By  Geoboe  E.  Wwoht,  of  the  Seattle  B-r. 


The  subject  of  this  paper  was  chosen  a  year  ago.  It  ttien  pleat-: 
me  as  being  broad  enough  to  include  anything  which  I  could  oonor.' 
ably  desire  to  discuss.  It  now  amuses  me  to  find,  a  year  later,  t^ 
my  questions  are  only  three  or  four,  and  that  they  all  relate  to  t:- 
examination  of  titles,  and  that,  with  one  unimportant  exception,  tb  • 
all  have  their  origin  in  the  system  of  community  property. 

The  first  one  Is  a  question  of  conveyancing,  pure  and  simple.  In  oc 
present  practice  in  conveyancing  there  is  one  defect  which  is  conspicc 
ous  and  serious.  I  refer  to  the  failure  to  state  the  name  of  the  hui 
band  or  wife  of  the  grantee  in  drawing  deeds  of  real  estate. 

Under  our  present  practice.  If  an  attorney  finds  in  the  chain  of  tirlr 
a  deed  executed  by  the  owner  of  the  record  title  and  by  his  wife,  hf 
has  no  means  whatever  of  determining  from  the  abstract  whether  or 
not  there  was  not  some  other  wife  of  the  owner  at  the  time  when  the 
owner  acquired  his  title.  Such  other  wife  may  have  died  or  have  beet 
divorced  without  anything  appearing  in  the  abstract  to  Indicate  such 
condition.  Frequently,  also,  it  happens  that  the  owner  of  the  reoon: 
title  is  recited  in  the  deed  to  be  an  unmarried  man,  whereas,  in  fact 
he  is  a  widower  and  had  a  wife  living  at  the  time  when  he  acquire^J 
title.  If  in  drawing  deeds  we  would  state  after  the  name  of  the  granue. 
either  that  the  grantee  is  unmarried,  or  would  give  the  name  of  tis 
wife,  then  the  record  title  would  upon  its  faoe  show  what.  If  aay. 
community  interest  had  at  any  time  existed. 

On  more  than  one  occasion  the  community  property  system  has 
been  criticised  before  this  association  as  being  unduly  cumbersome  and 
as  endangering  innocent  purchasers.  If  the  simple  changes  which  I 
have  suggested  were  made,  whatever  ground  for  criticism  there  nay 
be  in  this  respect  would  disappear.  It  is  discreditable  to  the  lawyers 
of  this  state  that  the  community  property  system  has  prevailed  for 
upwards  of  twenty-five  years,  and  that  the  lawyers  who  draw  deeds 
have  not  yet  made  any  change  in  conveyancing  to  meet  the  roqaireaents 
of  the  system.  In  this  respect,  we  cling  slavishly  to  a  form  nsd  by 
past  generaUons,  before  there  was  such  a  thing  as  community  prop- 
erty. When  dower  and  curtesy  were  the  measure  of  maHtal  propenr 
rtghts,  the  deed  now  In  use  was  a  very  appropriate  form.    Th«i  the 
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only  essential  Inquiry  was  whether  or  not  the  grantor  was  married 
or  unmarried  at  the  time  when  he  executed  the  deed.  If  he  had  been 
married  at  the  time  of  acquiring  title,  that  fact  was  immaterial.  For 
whether  the  marriage  relationship  had  been  terminated  by  death  or  by 
divorce,  in  either  case  the  inchoate  right  of  the  wife  had  been  extin- 
guished and  the  estate  of  the  surviying  husband  left  untrammeled. 
Accordingly  the  needs  of  the  title  examiner  were  then  fully  satisfied 
by  the  recital  in  a  deed  that  the  grantor  at  the  time  of  executing  the 
deed  had  no  wife  or  husband. 

Under  the  community  property  system,  this  recital  has  no  force  or 
effect  whatsoever  except  as  it  may  be  supposed  to  indicate  what  was 
the  grantor's  marital  condition  at  some  prior  time  when  he  acquired 
his  title.  The  essential  fact  is  not  who  is  the  grantor's  wife  at  the 
time  he  conveys,  but  who  was  his  wife  at  the  time  when  the  property 
was  conveyed  to  him.  This  essential  fact  can  be  stated  in  deeds  with  per- 
fect ease,  and  yet,  instead  of  stating  it,  we  as  a  rule  entirely  omit  its 
statement  and  content  ourselves  with  remotely  implying  it  by  a  state- 
ment as  to  who  is  the  man's  wife  at  the  time  when  he  parts  with  his 
title. 

One  of  the  gi*eatest  practical  services  which  this  association  can 
render  to  the  bar  of  this  state  is  to  see  to  it  that  the  publishers  of 
deeds  incorporate  in  the  printed  blanks  an  appropriate  space  after  the 
name  of  the  grantee  for  the  statement  of  the  name  of  the  wife  or 
husband  also.  The  association  should  appoint  a  committee  to  see  that 
this  step  is  taken. 

In  this  connection  it  is  proper  to  call  attention  to  the  fact  that  as 
regards  releases  of  mortgage,  also,  we  have  failed  to  adapt  our  forms 
to  the  community  property  system.  Where  a  mortgage  is  made  to  a 
woman  as  mortgagee,  the  instrument  does  not  commonly  show  whether 
or  not  she  is  married.  If  married,  then  the  presumption  of  law  is  that 
the  mortgage  is  community  property,  in  which  case  the  mortgagee 
named  has  no  right  to  discharge  it,  for  the  husband  alone  has  the  con- 
trol and  management  of  community  personal  property.  It  is,  however, 
almost  the  universal  custom  to  take  a  release  executed  by  a  female 
mortgagee  without  question  and  without  investigation.  It  is  hardly 
necessary  to  say  that  the  time  will  come  when  such  a  release  will  not 
be  accepted.  It  has  been  suggested  that  it  may  be  presumed,  in  such 
a  case,  that  even  though  the  property  was  community  property,  yet  the 
husband  had  authorized  the  wife  to  deal  with  it  and  would  be  estopped 
from  questioning  the  release.  Why  there  should  be  any  such  presump- 
tion in  the  case  of  a  mortgage  any  more  than  there  is  in  the  case  of 
other  personal  property  or  of  real  estate,  it  is  difficult  to  see.    It  may 


Digitized  by  VjOOQIC 


176  Real  Estate  Law 

be  added  that  the  same  principles  which  apply  to  a  release  of  mortgage 
govern   its  assignment  also. 

There  should  be  another  reform  in  conveyancing  by  discontinuing 
the  use  of  the  word  "unmarried/'  and  substituting  the  words  "bach- 
elor," or  "spinster,"  where  the  facts  permit  either  of  those  words  to 
be  used.  The  words  bachelor  or  spinster  both  have  a  definite  meaning 
with  reference  to  the  previous  condition  of  the  parties  as  regards 
marriage.  The  word  unmarried  does  not  seem  to  have  any  such  mean- 
ing. Yet  this  indefinite  word  is  commonly  used,  while  the  definiie 
words  bachelor  and  spinster  are  rarely  used. 

The  question  frequently  arises  as  to  whether,  in  a  particular  case, 
a  conveyance  executed  under  a  power  of  attorney  should  be  accepted. 
Concerning  this  it  may  be  remarked  that  execution  by  an  attorney  in 
fact  is  always  undesirable  and  often  of  doubtful  validity.  This,  of 
course,  *  is  particularly  true  where  the  power  of  attorney  under  which 
the  agent  is  assuming  to  act  is  several  years  old.  Many  things  not 
appearing  of  record  and  not  within  the  knowledge  of  the  parties  may 
make  the  authority  of  the  agent  doubtful  or  even  nonexistent.  For 
instance,  the  death  of  the  principal  although  not  known  either  to  the 
agent  or  to  the  other  party  to  the  transaction,  ipso  facto,  revokes  a 
power  of  attorney.  1  Am.  &  Eng.  Ency.  Law  (2d  ed.),  1222.  So  also 
may  the  Insanity  of  the  principal.  1  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
1226.  There  is  a  question  whether  the  revocation  of  the  agent's  au- 
thority, communicated  to  the  agent,  but  not  communicated  to  the  other 
party  to  the  transaction,  may  not,  under  some  circumstances,  make 
the  act  of  the  agent  void.  And  on  the  other  hand  there  is  a  question 
whether  or  not  the  mere  recording  of  a  revocation  not  actually  com- 
municated to  any  one,  may  not  be  good.  Gratz  v.  Land  Co.,  82  Fed.  Rep. 
381;  Morgan  v.  8 tell,  5  Bin  (Pa.),  305;  Bush  v.  Van  Ness,  12  Vt  S3; 
Best  V.  Ounther  (Wis.)  104  N.  W.  82,  918.  Without  going  into  this 
subject  further,  it  evidently  appears  that  there  are  certain  known 
dangers  attending  the  taking  of  a  conveyance  through  an  attorney  in 
fact,  and  that  there  are  other  possible  dangers  which  it  is  difficult 
specifically  to  enumerate.  The  safe  rule  of  practice  is  whenie^r  pos- 
sible to  disregard  the  power  of  attorney  and  insist  upon  the  execution 
by  the  principal,  personally. 

In  this  state  we  have  a  statute  providing  for  the  recording  of 
powers  of  attorney  but  containing  no  provision  for  the  recording  of 
revocations.  The  enactment  of  a  law  providing  for  the  recording  of 
such  revocations  should  receive  the  consideration  of  those  who  interest 
themselves  in  proposing  legislation.  The  state  of  (Wisconsin  has  such 
an  act  which  might  serve  for  a  form,  though  the  Wisconsin  sUtute 
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ppears  to  be  In  some  respects  defectiTe.    Reference  to  this  act  will 
te  found  in  Best  v.  Ounther,  supra. 

I>eed8  by  administrators  and  executors  give  rise  to  a  question  of 
rreat  practical  importance.  The  question  is  whether  such  a  deed 
>asse8  the  entire  community  interest,  or  only  the  one-half  Interest  of 
he  d-e ceased  spouse.  With  reference  to  an  administrator's  deed,  this 
luestion  was  early  presented  to  the  supreme  court  and  passed  upon  in 
:lie  case  of  Ryan  v.  Ferguson,  3  Wash.  356.  There  the  court  held  that 
such  a  deed  passed  th-e  entire  community  interest,  although  the  lan- 
guage of  the  statute  and  the  language  of  the  deed  itself  purported  to 
cover  only  the  right,  title  and  Interest  of  the  deceased.  The  legal  con- 
sequences resulting  from  this  decision  have  not  as  yet  been  elaborated 
by  any  court  decision.  Certain  things  are,  however,  plain.  One  of 
these  is  that  an  administrator  cannot  sell  community  rfeal  estate  to  pay 
a  separate  debt  of  the  deceased.  Otherwise  he  would  be  doing  what 
the  deceased  himself  could  not  have  done  in  his  lifetime.  The  law 
does  not  permit  community  real  estate  to  be  subjected  to  the  payment 
of  the  separate  liability  of  either  spouse. 

If,  then,  an  administrator's  deed  conveys  the  entire  community  In- 
terest in  the  real  estate,  and  If  such  an  interest  cannot  be  sold  to  pay 
a  separate  debt,  it  necessarily  follows  that  at  some  point  prior  to  the 
execution  of  the  deed  a  judicial  determination  can  be  had  of  the  fact 
that  the  debt  really  is  a  community  debt.    This  much  was  cl>early  inti- 
mated by  the  court  in  the  Ryan  decision.    It  would  seem  to  be  the  law 
that  when  an  administrator  makes  application  to  sell  real  estate  be- 
longing to  the  deceased,  the  heirs,  creditors,  and  other  parties  inter- 
ested, have  a  right  to  be  heard  upon  the  question  of  whether  or  not 
the  debts  are  community  debts,  and  whether  or  not  the  property  pro- 
posed to  be  sold  is  community  property.    The  adjudication  of  the  court 
upon  such  hearing  is  conclusive  upon  these  questions.    If  at  the  hear- 
ing no  objection  is  made  by  the  parties  interested,  th^n  whatTever  facts 
are  necessary  to  support  the  validity  of  the  sale  in  these  respects  will 
be  presumed  In  favor  of  the  decree.    The  court  in  the  Ryan  decision 
expressly  so  stated,  although  it  must  be  confessed  that  the  statement 
of  the  court  lost  force  from  the  prominence  given  in  the  opinion  to 
other  considerations  and  particularly  to  considerations  of  convenience. 
It  is  to  be  regretted  that  the  decision  in  the  Ryan  case  is  also  based  in 
part  upon  a  presumption  as  to  what  the  probate  court  is  to  be  consid- 
ered as  having  held  and  determined.    The  decision  does  not  leave  it 
clear  whether  this  legal  presumption  would  be  conclusive  as  against  a 
direct  attack  upon  the  court  proceedings.    Still,  in  the  light  of  this  de- 
cision and  of  the  prevailing  probate  practice,  it  can  hardly  be  doubted 
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that  an  administrator's  deed  ordinarily  conveys-  the  entire  community 
Interest  and  Is  unobjectionable  from  a  purchaser's  standpoint. 

A  very  different  situation  is  found  as  regards  an  executor's  de^. 
and  by  an  executor's  deed  I  mean  a  deed  executed  under  a  power  con- 
ferred by  will  as  distinguished  from  a  deed  executed  under  an  order 
of  sale  by  the  probate  court.  An  executor  derives  his  power  solely 
from  the  grant  made  to  him  by  the  person  deceased.  The  power  does 
not  extend  to  community  property.  As  to  this  the  deceased  could  gire 
no  authority  to  convey  either  while  he  lived  or  by  instrument  to  take 
effect  after  his  death.  Upon  this  point  the  supreme  court  of  California 
has  said  (In  re  Wickersham's  Estate,  70  Pac.  Rep.  1079) : 

"But,  assuming  the  objection  to  be  material,  It  is  answered  by  the 
fact  that  the  executors'  return  of  sale  is  itself  materially  defective  In 
failing  to  show  that  the  sale  was  made  for  the  payment  of  debts,  for 
which  alone  they  were  authorized  to  sell.  Sharpe  v.  Loupe,  120  Gal. 
89,  52  Pac.  134.  586.  The  petition  does,  indeed,  allege  that  the  sale 
was  made  under  the  powers  of  the  will,  and  ordinarily  this  would  be 
sufficient  (Code  Civ.  Proc,  §§  1561,  1562);  •  •  ♦  But  the  testator 
had  no  power  to  authorize  the  sale  of  his  wife's  interest,  except  for 
payment  of  debts  {Sharpe  v.  Loupe,  supra);  and  hence,  as  it  appears 
from  the  appellant's  allegations  that  the  property  sold  was  community 
property,  the  return  is  insufficient  to  show  the  executors'  power  to 
sell,  which,  to  Justify  the  action  of  the  court,  should  have  been  made 
to  appear." 

It  will  be  observed  that  the  California  court  holds  that  an  executor's 
deed  is  effectual  to  convey  the  entire  community  interest  when  the  deed 
is  made  to  raise  money  to  pay  debts.  This  might  or  might  not  be  tbe 
holding  of  our  own  court  also.  But  even  if  our  courts  should  so  hold, 
yet  the  validity  of  the  deed  would  depend  upon  facts  not  appearing  of 
record,  and  the  title  would,  therefore,  be  unmarketable,  even  though 
good  in  fact.  Accordingly,  it  is  clear  that  though  an  administrator's 
deed  mak€s  good  title,  yet  an  executor's  deed  does  not.  In  order  to 
perfect  the  title  attempted  to  be  passed  by  an  executor's  deed,  there 
must  be  a  quitclaim  deed  from  the  surviving  spouse  also. 

No  doubt  an  executor's  deed  is  effectual  to  convey  all  the  one-half 
community  interest  of  the  deceased.  If  a  court  sale  is  had  in  order  to 
pass  the  one-half  community  Interest  of  the  surviving  spouse,  then  we 
have  the  extraordinary  method  of  resorting  to  probate  proceedings,  not 
for  the  purpose  of  passing  the  title  of  the  dead  person,  but  for  the 
sole  purpose  of  passing  the  title  of  the  living  widow  or  widower.  This 
is  one  of  the  interesting  consequences  made  possible  and  ev^i  inevK- 
able  by  the  decision  in  Ryan  v.  Ferguson. 

This  illustration  is  one  of  many  that  might  be  adduced  to  show 
how   imperfect  in  its  present  state  is  our  law  relating  to  wills,  and 
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especially  non-intervention  wills.  Such  wills  are  formidable  in  ap- 
pearance and  are  pleasing  to  the  lawyer  because  his  client  is  usually 
happy  to  pay  an  extra  charge  for  having  such  an  instrument  drawn. 
But  after  the  testator  dies«  the  heirs  and  the  executors  often  fail  to  find 
the  same  satisfaction  in  the  Instrument  as  did  the  testator  who 
signed  it 

In  connection  with  non-intervention  wills  an  interesting  question 
arises  as  to  the  'extent  of  the  executor's  authority  to  sell  real  estate. 
Can  an  executor  sell  real  estate  without  an  order  of  court  when  he  is 
acting  under  a  so-called  non-intervention  will  which  contains  no  spe- 
cific power  of  sale?  There  are  two  distinct  forms  of  non-intervention 
wills  in  common  use.  According  to  one  form,  the  testator  provides  for 
administration  outside  of  court,  and  in  addition  incorporates  in  the  will 
one  or  more  paragraphs  specifically  authorizing  the  executor  to  sell. 
By  the  other  form,  the  testator  does  not  give  any  authority  to  sell,  but 
contents  himself  with  general  provisions  authorizing  administration 
outside  of  the  court.  It  is  wills  of  this  latter  class,  which  may  be 
properly  called  short  form  non-intervention  wills,  which  present  the 
question  now  suggested. 

Our  statute  declares  (Ballinger's  Code,  §  6196)  that  where  the  will 
so  provides  ''estates  may  be  managed  and  settled  without  the  inter- 
vention of  the  court,"  and  further,  (§  6198)  that  "such  executors  who 
have  been  heretofore  acting  under  wills  dispensing  with  letters  testa- 
mentary or  of  administration,  and  those  who  may  hereafter  act  under 
such  wills,  shall  have  power  ♦  •  •  to  sell  and  convey  the  real  and 
personal  property  of  their  testator,  where  the  will  authorizes  them  so  to 
do,  without  an  order  of  the  court  for  that  purpose,  and  without  notice 
or  confirmation  of  sale."    Cf.  §§  6250,  6279,  6292. 

It  is  evident  that  the  sale  of  real  estate  is  not  necessarily  any  part 
of  the  administration  of  an  estate.  Most  estates  are  administered  and 
closed  without  any  sale  of  real  estate  being  mad<e.  The  ordinary- 
duties  of  an  administrator  are  simply  to  collect  and  preserve  the  prop- 
erty and  to  pay  the  debts  and  legacies,  and  if  these  ends  can  be  ait- 
tained  without  the  sale  of  real  estate,  then  such  a  sale  is  no  part  of 
the  administration.  It  is  only  when  the  estate  cannot  be  otherwise 
administered  that  the  law  permits  the  administrator  to  sell  real  estate, 
and  even  then  in  order  to  effect  a  sale,  he  muat  observe  a  distinct  and 
special  proceeding  outlined  in  the  statute. 

When,  therefore,  the  statute  provides  that  under  a  short  form  of 
non-intervention  will  the  estate  may  "be  managed  and  settled"  outside 
of  court  it  does  not  necessarily  follow  that  the  executor  may  sell  real 
estate.    On  the  contrary  the  sale  of  real  estate  being  an  extraordinary 


Digitized  by  VjOOQIC 


180  Rbal  Estate  Law 

step  and  being  no  part  of  the  necessary  or  ordinary  course  of  adminis- 
tration would  seem  to  be  wholly  outside  of  the  section  of  the  statute 
conferring  general  authority  upon  the  executor  to  administer  outside  of 
court.  And  this  view  is  strengthened  by  collating  this  section  witt 
other  sections  of  the  statutes,  which  proyide>  specifically  that  executon 
may  sell  real  estate  "where  the  will  authorizes  them  so  to  do." 

I  am  not  aware  of  any  decision  passing  upon  the  question  under 
discussion.  The  decisions  in  Provident  Company  v.  Mills,  91  Fed.  4SI. 
and  Miller  v.  Borst,  11  Wash.  260.  contain  language  which  might  te 
supposed  to  relate  to  this  question,  but  a  careful  reading  of  those  cases 
does  not  lead  to  the  conclusion  that  the  court  was  intending  to  pass 
upon  or  express  an  opinion  upon  this  precise  question. 

In  the  American  and  E^nglish  E^ncyclopaedia  of  Law  (2nd  ed.),  at 
page  1046,  it  is  said,  "Power  to  sell  real  estate  is  not  conferred  on  the 
executor  merely  by  giving  him  full  and  entire  control  of  all  the  estate, 
or  by  authorizing  him  to  settle  the  estate  as  he  may  deem  best  for  the 
interest  of  the  heirs." 

In  the  case  of  Brenham  vs.  Story,  39  Cal.,  page  179«  the  court  con- 
sidered the  constitutionality  of  an  act  of  the  legislature  which  gave  to 
the  administrator  of  a  certain  estate,  general  authority  to  sell  the  real 
property  belonging  to  the  estate,  regardless  of  the  purpose  or  object  of 
the  sale.  The  supreme  court,  in  pronouncing  the  act  unconstitutional, 
used  the  following  language  with  reference  to  the  powers  and  duties 
of  an  administrator: 

"The  duty  of  an  administrator  Is  to  take  charge  of  the  estate  for 
the  purpose  of  settling  the  claims,  and  when  they  have  been  satisfied, 
it  is  his  duty  to  pass  it  over  to  the  heir,  whose  absolute  property  it 
then  becomes.  To  allow  the  administrator  to  sell,  to  promote  the 
interests  of  those  entitled  to  the  estate,  would  be  to  i>ass  beyond 
the  proper  functions  of  an  administrator,  and  constitute  him  the  forced 
agent  of  the  living  for  the  management  of  their  estates. 

•  "The  administrator,  therefore,  was  authorized  to  sell,  not  to  pay 
debts;  but  when  in  his  judgment  a  sale  would  advance  the  interests 
of  those  entitled  to  the  estate,  the  sale  was  to  be  in  the  Interest  of 
the  heirs  as  owners,  and  not  to  satisfy  the  paramount  lien  imposed  by 
law  upon  the  property  of  the  decedent  It  is  clearly  an  attempt  to 
use  the  office  of  administrator  to  speculate  with  the  estate  of  the  heirs. 
and  not  to  administer  the  estate  of  the  deceased. 

"This  is  plainly  beyond  the  power  of  an  administrator,  as  such.  It 
If  no  part  of  his  duty  or  authority  to  manage  the  estate  for  the  benefit 
of  the  estate  or  of  the  heirs.  So  far  as  they  are  concerned,  it  is  his 
duty,  simply,  to  preserve  the  estate  until  distribution.  He  cannot  make 
investments  for  them,  or  satisfy  adverse  claims,  or  sell  because  the 
estate  would  profit  by  it." 

It  may,  nevertheless,  be  true  that  an  executor  under  the  short  form 
of  non-intervention  will  has  authority  to  sell  real  estate  in  order  to 
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raise  money  to  pay  the  debts  or  to  meet  the  expenses  of  administration, 
even  though  he  has  no  power  to  malte  such  a  sale  generally.  If  such 
be  the  case,  then  the  validity  of  any  particular  sale  made  by  an  execu- 
tor under  such  a  will  would  dei>end  upon  the  existence  of  facts  outside 
the  record.  If  the  sale  was  made  to  pay  debts  or  expenses,  then  it 
would  be  valid;  otherwise  it  would  be  invalid.  A  title  thus  depending 
upon  circumstances  not  appearing  of  record  would  be  unmarketable. 
As  a  rule  of  practice,  therefore,  it  must  be  considered  as  true  that 
under  a  short  form  of  non-intervention  will  no  marketable  title  can  be 
made  by  an  executor  unless  the  proceedings  for  the  sale  of  the  property 
are  conducted  in  court.  This  rule  of  practice  leads  to  this  curious  result: 
the  sale  must  be  made  pursuant  to  court  proceedings,  and,  therefore, 
under  the  statute  can  be  made  only  for  the  payment  of  debts  and 
expenses  of  administration;  if  the  sale  is  made  for  such  purposes,  then 
probably  the  executor  can  make  it  without  any  court  proceedings; 
nevertheless,  in  order  to  show  of  record  the  purposes  for  which  the 
sale  was  made,  the  court  proceedings  are  necessary.  The  steps  by 
which  the  conclusion  is  reached  come  very  close  to  reasoning  in  a 
circle,  but  carefully  analyzed  they  do  not  have  that  fault. 

It  has  been  suggested  that,  even  under  the  long  form  of  a  non- 
intervention will,  the  power  given  an  executor  is  incident  to  the  duties 
of  his  office  and  cannot  properly  be  exercised  by  him  except  for  the 
purpose  of  raising  money  to  pay  debts  and  expenses.  It  is  conceivable 
that  a  will  could  be  so  drawn  as  to  require  such  a  construction,  and  if 
so,  such  a  long  form  of  non-intervention  will  would  not  differ  in  con- 
struction from  the  short  form,  and  in  the  case  of  a  non-intervention 
will,  even  in  the  long  form,  properly  bearing  such  a  construction,  no 
title  could  safely  be  taken  from  the  executor. 

But  the  powers  ordinarily  given  In  a  long  form  of  non-intervention 
will  are  so  comprehensive  as  to  give  the  executor  a  general  power  of 
sale,  even  for  the  purpose  of  conversion  into  money  or  change  of 
investment,  and  it  is  safe  to  take  a  deed  from  such  an  executor  without 
inquiry  as  to  the  precise  obj-ect  which  he  has  in  view  In  making  the 
sale.     Such  is  the  common  practice. 

With  reference  to  non-intervention  wills,  there  is  a  further  very 
interesting  question  as  to  how  far  the  power  of  sale  given  in  the  will 
to  an  executor  is  personal  to  the  executor  and  how  far  it  can  be  exer- 
cised by  an  administrator  de  bonis  non  or  with  the  will  annexed.  This 
question  I  do  not  propose  to  discuss.  It  is  sufficient  to  say  that  it  is 
in  all  cases  a  question  of  intention  to  be  determined  from  the  interpre- 
tation of  the  instrument  as  a  whole.  Being  a  question  of  intention, 
no  rule  can  be  laid  down  which  will  enable  one  to  ascertain  satis- 
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factorily  how  the  intention  is  to  be  ascertained  in  any  particular  case. 
In  other  words,  the  whole  matter  is  shrouded  in  much  doubt  and 
obscurity. 

The  suggestions  of  this  paper  may  be  summed  up  in  four  brief 
sentences: 

Give  the  name  of  the  grantee's  wife  or  husband  in  all  deeds. 
'     Accept  no  conveyance  executed  under  an  attorney  in  fact,  if  execu- 
tion by  the  principal  .can  be  obtained. 

Where  the  deceased  was  married^  accept  no  executor's  deed  unles 
the  surviving  spouse  joins  in  its  execution. 

Accept  no  executor's  deed  executed  under  a  so-called  short  form  ot 
non-intervention  will. 
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THE  EVOLUTION  OF  STATE  LEGISLATIVE 
METHODS- 


By  Henby  McLeak,  of  the  Mt.  Vernon  Bar. 


Mine  is  a  large  subject — The  Bvolution  of  State  Legislative  Methods. 
It  would  have  been  better,  had  it  been  assigned  to  a  great  publicist, 
rather  than  to  a  busy  country  lawyer.  It  is  difficult  indeed  to  treat  the 
subject  at  all,  keeping  within  the  limits  of  a  suitable  paper  for  this 
occasion.  I  will,  however,  treat  it  from  the  standpoint  of  science, 
rather  than  undertake  to  recount  those  historical  changes  that  have 
taken  place  in  the  development  of  legislative  methods,  and  brought  us 
to  the  system  now  in  vogue  in  self-governing  nations. 

I  cannot  hope  to  be  exhaustive,  or  even  to  assemble  many  of  the 
myriad  of  pertinent  illustrations  of  the  principle  I  undertake  to  enunci- 
ate. My  effort  will  be  confined  to  a  statement — more  or  less  clear— of 
the  scientific,  that  is,  the  natural,  principles  which  have  clearly  mani- 
fested themselves  in  the  process  of  the  evolution  of  free  institutions.  I 
shall,  also,  direct  attention  to  some  of  the  unscientific  phases  of  our 
present  forms  of  legislation;  and,  although  many  years  in. advance  of 
the  reforms  that  must  surely  come,  will  suggest  some  changes. 

It  may  be  safely  stated  as  a  fact,  that  legislation,  to  become  a  har- 
monious system  of  jurisprudence,  must  be  constructed  and  given  form 
by  able  men,  qualified  by  years  of  study  and  training  to  recognize  the 
trend  of  society,  and  able  to  lay  down  a  system  of  rules  and  regula- 
tions that  are  practical,  and  suited  to  the  wants  and  necessities  of  the 
people.  Until  comparatively  recent  times,  this  was  enough,  and  em- 
braced the  whole  duty  of  the  law-giver;  but,  since  democratic  ideas 
have  dominated  the  world,  this  is  not  enough;  these  rules  must  be  sub- 
mitted, in  some  way  or  other,  for  the  approval  or  rejection  of  the  people. 

Our  system  of  state  legislatures,  and  most  of  the  schemes  for  legis- 
lation by  the  people,  about  which  we  hear  so  much  of  late,  are  fatally 
defective  in  the  cardinal  principle  upon  which  the  great  systems  of 
jurisprudence  have  evolved.  They  presume  that  the  people,  the  great 
masses,  are  qualified  to  construct  laws  applicable  to  the  conditions  of 
society,  when,  as  a  matter  of  fact,  they  are  not,  and  the  affairs  of  life 
are  becoming  more  and  more  complex  each  year,  making  the  task  of 
legislation  far  more  difficult.  The  fact  Is^  and  it  should  be  readily  and 
willingly  recognized  by  all,  that  constructive  talent  in  the  human  race 
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is  rare.  The  myriads  of  people  go  on,  and  on,  doing  what  is  laid  out 
for  them  to  do  by  the  few  constructive  minds  of  the  world.  This  is 
true  in  literature,  art,  social  life,  business,  government  and  in  juris- 
prudence. 

To  the  student  who  looks  upon  the  world  as  the  product  of  evolu- 
tion, the  most  striking  fact  of  history  is,  perhaps,  that  two  systems  of 
Jurisprudence  have  been  evolved,  by  difTerent  peoples  remotely  sep- 
arated in  climate,  in  country,  and  in  time;   yet  so  perfect  that  they 
have  spread  throughout  the  world,  and  been  adopted  by  almost  all 
nations.    The  Roman  Jurisprudence  is  the  law  of  Italy,  Greece,  Spain. 
Portugal,  Switzerland,  France,  Germany,  Belgium,  Holland,  Denmark. 
Norway,  Sweden,  Russia,  Hungary,  Japan,  Ceylon,  British  Guiana,  South 
Africa,  German  Africa,  French  Africa,  Mexico,  Central  America,  South 
America,  Phillipine  Islands,  Siberia,  Scotland,  Quebec  and  Louisiana. 
The  English  system  is  the  law  of  England,  Ireland,  Wales,  America 
except  Louisiana,  and  Canada  except  Quebec.    Only  in  the  Mohammedan 
countries  of  Europe  and  Asia,  in  China  and  in  India  is  there  any  con- 
siderable body  of  laws  drawn  from  a  source  other  than  these  two  sys- 
tems.   The  universality  with  which  these  systems  of  jurisprudence  have 
been  adopted  attest  their  fitness  to  meet  the  wants  of  men.  The  methods 
of  legislation  by  which  these  systems  were  constructed  were  so  nearly 
alike,  that,  when  once  clearly  discerned,  they  must  be  accepted  as  the 
true  scientific  methods  of  legislation.     Permit  me  to  attempt  to  state 
them. 

The  Roman  jurisprudence  is  the  work  mainly  of  the  praetor.  The 
praetor  stands  out  in  the  Roman  jurisprudence  as  its  central  figure. 
He  was  aided  by  the  teachers  of  the  law,  frequently  styled  the  unoflicial 
jurists,  and  by  the  juris-consults,  whose  duty  to  the  triers  of  facts  was 
similar  to  that  of  our  attorney-general  who  gives  legal  opinions  to  the 
other  officers,  and  by  the  various  magistrates.  True,  some  of  these  laws 
were  submitted  to  the  people  by  a  referendum,  such  as  we  use  in  the 
submission  of  constitutional  amendments.  But  the  main  point  is  that 
that  magnificent  system  of  laws  that  now  governs  such  a  large  part  of 
the  world  was  constructed  by  men  especially  trained  in  the  law  and  of 
great  constructive  ability. 

The  English  system,  from  the  beginning,  is  mainly  the  work  of  great 
judges,  chancellors  and  text-writers.  The  chancellor  of  the  great  court 
of  equity  stands  out  conspicuous  in  English  jurisprudence  as  the  piietor 
does  in  the  Roman.  An  eminent  English  judge.  Lord  Justice  James, 
said  that  the  easiest  way  to  codify  the  laws  of  England  would  be  to 
enact  a  number  of  leading  text  books  into  statutes,  and  he  named 
Jarman  on  Wills,  Chitty  on  Contracts,  Williams  on  Elxecutors,  Llndley 
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on  Partnership,  Smith's  Mercantile  Law,  Sugden  on  Powers,  and  others. 

So  plain  is  the  truth  that  a  system  of  laws  to  be  of  value  must  be 
framed  by  experts,  that  it  seems  only  necessary  to  state  the  fact,  for  it 
to  seem  trite  and  commonplace.  In  spite  of  this  plainness  and  in  the 
face  of  history,  the  American  people  have  failed  to  recognize  that  it 
requires  ability  to  frame  laws.  In  our  system  of  state  legislatures  we 
have  placed  a  premium  on  ignorance  and  venality,  and  established  a 
system  by  which  it  is  impossible  for  able  men  to  give  their  best  thought 
and  effort  to  the  scientific  construction  of  legislation. 

In  modem  times  a  highly  civilized  people  are  not  content  to  permit 
the  laws  which  are  to  govern  them  to  be  arbitrarily  promulgated. 
America  and  all  European  nations,  even  Russia  in  this  hour  of  trial, 
demaud  the  right  to  legislate  and  in  some  form  have  their  laws  ap- 
proved by  the  people  themselves,  or  by  their  representatives.  This  is 
the  essence  of  democracy. 

The  chief  error  of  democratic  government  is  the  attempt  to  lay  upon 
the  Incompetent  masses  the  duty  of  performing  functions  which  mey 
are  wholly  unfitted  to  perform.  This,  too,  is  the  chief  weakness  of  the 
socialists,  whose  plans  and  specifications  for  their  government  call  for 
the  gold,  and  ivory  and  marble  of  character,  but  the  practical  builders 
find  themselves  unable  to  furnish  this  material  and  must  take  brass, 
and  celluloid  and  limestone. 

The  true  scientific  principle  then,  according  to  which  legislative 
methods  have  evolved  is,  that  forms,  rules  and  regulations  have  been 
devised  by  men  of  great  ability,  and  by  them  offered  to  the  people,  and, 
if  suited  to  their  wants  and  necessities  at  the  time,  adopted  by  them. 

This  truly  democratic  principle  is  so  plain  when  stated,  that  it  is 
readily  recognized  as  one  of  nature's  laws,  as  much  as  are  the  laws  of 
gravitation;  or,  that  water  will  seek  its  level.  It  is  seen  in  the  in- 
ventor— a  great  mind — ^who  works  for  years  to  perfect  his  machine;  he 
offers  it  to  the  public  for  acceptance  or  rejection;  if  it  meets  the  re- 
quirements of  the  hour  it  is  adopted,  otherwise  the  public  rejects  it; 
the  merchant — the  great  mind  in  his  department— collects  his  wares 
and  offers  them  to  the  public,  if  acceptable  his  business  flourishes,  if 
not  he  goes  into  oblivion.  The  same  is  true  of  a  writer  of  a  book,  the 
painter  of  a  picture,  the  publisher  of  a  paper.  The  same  broad  principle 
is  the  foundation  of  all  business,  all  jurisprudence,  all  statecraft.  It 
has  certainly  been  the  principle  in  accordance  with  which  all  valuable 
legislative  methods  have  evolved.  The  century  and  a  half  that  has  Just 
passed  has  witnessed  the  sovereign  power  of  most  nations  pass  from 
the  monarch  to  the  people.  There  remains,  of  course,  speaking  in  very 
general  terms,  only  the  Russian  people,  China,  India,  and  the  Pacific 
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Islanders.  Until  now  the  chief  end  of  government  has  been  to  define, 
establish  and  secure  the  political  ri^ts  of  men.  This  has  been  done  so 
effectually  that  none  but  the  ignorant  and  uninformed  fear  the  excesses 
of  political  tyrants. 

Today  we  witness  the  world-wide  act  in  the  drama  not  of  nations, 
but  of  mankind  changing  from  a  struggle  fbr  political  rights  to  a  far 
more  difficult  task  of  adjusting  the  industrial  affairs  of  men  to  their 
needs  and  necessities.  No  man  in  any  nation  has  so  firmly  grasped 
the  full  meaning  of  these  conditions  as  the  President.  With  the  sub- 
limest  view  of  the  industrial  conditions  of  the  race,  and  with  the  most 
practical  Judgment  of  what  is  best  to  do  for  the  moment*  he  has  di- 
rected the  thought  of  the  age  to  the  new  things  that  the  people  through 
legislation,  must  master.  He  has  realigned  the  thought  of  the  nation. 
It  is  not  now  political,  but  industrial  problems  with  which  they  are 
engaged.  His  powerful  individuality,  his  popularity  and  his  courage 
have  so  changed  public  affairs  that  it  is  altogether  impossible  to  focus 
the  thought  of  the  nation  upon  any  but  industrial  problems. 

The  work  then,  to  which  the  legislation  of  the  country,  both  state 
and  federal,  will,  from  this  time  on  be  directed,  is  the  adjustment  of 
industrial  rights  and  conditions.  The  legislation  of  the  future  must  deal 
with  monopolies,  strikes,  lockouts,  boycotts,  railroads,  manufacturing 
plants,  and  the  multitude  of  things  that  go  to  make  up  our  Industrial 
life. 

If  it  required  talent,  courage,  honesty,  knowledge,  zeal,  in  fact,  a 
high  order  of  patriotism,  to  establish  government  by  the  people,  the 
solution  of  the  problems  of  today  call  for  the  very  best  the  nation 
can  furnish.  When  we  fully  recognize  these  conditions  and  turn  to 
our  instruments  of  legislation,  we  may  well  be  alarmed.  Of  all  the 
impotent  institutions  that  have  found  a  place  in  free  governments  oor 
state  legislatures  are  the  most  stupid  and  venal.  Not  a  state  in  the 
Union  but  has  been  disgraced,  over  and  over  again,  by  the  dense  igno- 
rance and  shameless  corruption  of  its  state  legislature. 

In  the  organization  of  these  legislative  bodies,  the  vital  principle 
upon  which  a  sound  Jurisprudence  can  be  evolved  has  been  ignored. 
Instead  of  seeking  the  ablest  men  for  these  places,  men  having  at  least 
some  knowledge  of  what  the  law  is,  the  custom,  especially  In  rural  dis- 
tricts, is  to  pass  the  "honor"  around  among  men  who  never  dream  that 
honor  consists  in  doing  well  the  thing  one  is  qualified  to  do.  It  is  a 
waste  for  me  to  spend  time  in  characterizing  this  monstrosity  that  has 
found  its  way  into  our  institutions.  If  the  state  legislature  as  now 
chosen  and  as  now  constituted,  is  so  utterly  incompetent  to  handle  the 
simple  questions  before  it«  what  of  the  future? 
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We  see  the  efforts  of  the  people  to  meet  the  existing  conditions  mani- 
fested by  the  organization  of  railway  commissions,  tax  commissions, 
commerce  commissions,  code  commissions,  and  scores  of  other  commis- 
sions; and  now,  when  any  important  piece  of  industrial  legislation  is 
demanded,  the  stupid  legislature  has  barely  enough  wit  to  provide  a 
commission  of  able  men  to  perform  Its  functions,  and  it  returns  to  the 
more  congenial,  and  often  profitable  occupation  of  electing  a  United 
States  senator. 

If  the  modern  state  legislature  is  incompetent  to  deal  with  the 
problems  of  the  day,  the  proposal  to  do  away  with  all  legislators  and 
have  the  people  originate  all  legislation  by  petition,  is  undiluted  non- 
sense. The  remedy  for  existing  evils  is  to  be  found  In  applying  the 
natural  law,  that  great  tasks  must  be  intrusted  to  able  men  only.  The 
state  legislature  as  it  now  exists  should  be  abolished,  and  the  duties  of 
legislation  should  be  entrusted  to  a  body  of  men  like  the  members  of 
our  supreme  court.  What  a  blessing  it  would  be  to  the  people  of  this 
state  if  they  could  but  know  that  their  legislative  interests  were  in  the 
keeping  of  such  a  body  of  men.  No  breath  of  scandal  attaches  to  that 
tribunal;  no  sale  and  barter  of  decisions  by  those  men  is  ever  hinted 
at.  Day  after  day,  week  after  week,  month  after  month,  and  year  after 
year,  they  toil  on  at  the  most  laborious  tasks,  on  small — shamefully 
small — salaries,  prompted  by  the  high  purpose  of  discharging  their  duty 
creditably. 

Suppose  such  a  body  of  men  should  be  constantly  at  work  framing 
the  laws,  going  into  all  of  the  details  of  legislation,  what  would  be  the 
r^ult?  In  ten  years  we  would  have  a  system  of  state  jurisprudence 
that  would  live  through  the  ages  as  has  Roman  jurisprudence.  All  of 
the  states  that  are  able  to  free  themselves  from  the  political  swash- 
buckler and  buccaneer  would  follow  the  example.  What  an  honor  it 
would  be  to  members  of  the  legal  profession  to  occupy  places  in  such  a 
legislature.  The  nine  legislative  sessions  of  the  state  of  Washington 
have  cost  $711,549.48.  A  body  of  men  like  the  supreme  court  Judges, 
working  with  the  same  industry,  the  same  zeal,  the  same  devotion  to 
high  ideals,  would  have  done  the  work  of  all  the  legislatures  and  all 
the  commissions,  and  done  It  inexpressibly  better,  at  one-half  the 
expense. 

Under  such  a  system,  it  would  probably  be  necessary  to  refer  many 
laws  to  a  vote  of  the  people  as  we  now  refer  our  constitutional  amend- 
ments; and,  to  prevent  tyranny,  and  to  give  free  scope  to  the  individu- 
ality of  men,  some  way  of  initiating  laws  independent  of  the  legisla- 
ture, might  be  advisable.  It  would  conform  to  the  first  principles  of 
free  government,  and  open  the  way  for  the  evolution  of  our  jurispru- 
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dence  in  a  smooth,  easy  and  natural  way,  and  prov^ide  a  oompet" 
tribunal  to  deal  with  those  great  industrial  questions  that  most  i 
once  be  settled  by  the  people  of  the  commonwealth. 

As  stated  in  the  beginning,  the  remedies  suggested    in    tbis  art. 
are  in  advance  of  present  public  opinion.    They  are  given   out  ra:^ 
to  attract  the  attention  of  the  bar  if  possible,  to  the  fact,   tliat  ii.fc 
the  leader  of  public  opinion,  ought  to  consider  the  conditions  as  tt- 
exist  and  strive  to  remedy  the  evils. 

In  the  course  of  time  the  law  of  evolution  will  prevail;  tlie  fit:- 
will  survive,  and  the  people  will  recognize  the  value  of  able  men  to  . 
important  tasks.  A  government  is  just  as  free,  just  as  perfect,  r- 
as  suited  to  the  wants  of  the  people  as  they  have  ability  to  conce.» 
and  courage  to  demand. 
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LOG  BOOMS  ON  NAVIGABLE  RIVERS- 


By  J.  B.  Bridges,  of  the  Aberdeen  Bar. 


\Ir.  President,  Gentlemen: 

The  topic  which  has  been  given  me  for  today  is  one  that  can  hardly 
36  naade  interesting  by  its  manner  of  treatment,  and  if  there  is  any 
interest  in  it,  it  must  grow  out  of  the  many  nice,  difficult  and  complex 
qLuestlons  of  fact  and  of  law  which  are  inherent  in  it;  and  yet  it  seems 
to  me  that  the  question,  effecting  directly  as  it  does  the  greatest  in- 
dustry of  the  western  portion  of  the  state,  is  one  entitled  to  serious 
consideration. 

It  must  at  once  be  conceded  that  the  logging  and  lumbering  in- 
dustries of  the  western  portion  of  the  state  are,  by  all  odds,  the  most 
important  we  have,  and  are  likely  to  be  and  remain  the  most  important 
we  shall  have  for  a  good  many  years  to  come.    In  the  cities  of  Aber- 
deen, Hoquiam  and  Cosmopolis,  on  Grays  Harbor,  which  three  cities 
adjoin  one  the  other,  the  output  of  lumber  is  immense.    The  average 
daily  cut  of  the  mills  in  these  three  towns  is  in  the  neighborhood  of 
two  million  two  hundred  thousand  feet  board  measure;  or  upwards  of 
thirteen  million  feet  for  each  week  of  six  days;  or  upwards  of  fifty 
million  feet  for  each  month  of  twenty-six  days;  or  supposing  the  aver- 
age quarter  section  of  land  will  cut  five  million  feet  of  timber,  we  are, 
in  the  cities  just  mentioned,  stripping  monthly  about  ten  quarter  sec- 
tions or  two  and  a  half  whole  sections;  and  yearly  we  are  stripping  in 
the  neighborhood  of  thirty  sections  of  timber  land;  or  in  the  neighbor- 
hood of  ten  years,  at  the  present  rate,  we  will  cut  the  timber  from  about 
three  hundred  sections  of  land.  And  yet  it  is  estimated  that  it  will  take 
from  fifty  to  one  hundred  years  from  this  time  within  which  to  cut,  at 
the  present  rate,  all  of  the  timber  which  is  tributary  to  Grays  Harbor. 
These  figures  are  astounding  and  almost  unbelievable,  and  yet  what  is 
being  done  on  Grays  Harbor  with  relation  to  the  cutting  of  timber  is 
being  done  to  a  greater  or  less  extent  all  over  the  western  portions  of 
the  states  of  Washington  and  Oregon. 

Throughout  the  state  there  are  dozens,  yes,  hundreds  I  may  say,  of 
comparatively  small  streams  which  are  suitable  chiefly  for  logging  pur- 
poses. Many  of  these  streams  have  their  source  far  inland,  and  wind 
their  tortuous  way  through  immense  bodies  of  untouched  timber  lands 
and  finally  empty  their  waters  into  tide  water-     These  streams  are 
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from  one  hundred  to  three  hundred  feet  in  width  in  tide  water.  They 
are  navigable  to  small  boats  only  to  a  small  and  almost  insignificant 
degree.  There  are  a  few  farms  on  the  stream  and  probably  a  small 
amount  of  fishing,  and  these  farmers  desire  at  times  to  navigate  the 
stream  with  row  boats  and  scows  and  other  small  boats  in  the  ordinary 
conduct  of  their  small  farms.  It  may  safely  be  said  that  ninety  per 
cent  of  the  commercial  value  of  these  small  streams  is  and  for  many 
years  must  continue  to  be,  that  of  the  logging  industry,  and  that  ten 
per  cent  is  that  of  navigation  by  boats. 

In  order  to  make  these  streams  of  any  practical  value  to  the  logging 
and  timber  Industry,  there  must  be,  in  the  upper  portions  of  the 
streams,  dams  for  the  purpose  of  creating  artificial  freshets  for  the 
purpose  of  driving  logs  down  to  tide  water,  and  there  must  be  located 
in  tide  water  a  boom  structure  for  the  purpose  of  catching  these  logs 
and  holding  them  and  sorting  and  rafting  them  ready  for  the  saw  mill. 
The  very  nature  of  the  streams  themselves,  and  of  the  climate  of  the 
country,  requires  that,  for  a  large  portion  of  each  year,  the  stream  be 
practically  given  up  exclusively  to  the  logging  industry.  •  These  streams 
are,  by  our  statutes,  made  public  highways,  and  innumerable  questions 
arise  between  the  boom  or  the  driving  company  on  the  one  side  and 
the  riparian  owner  and  the  navigator  on  the  other  side.  If  the  boom 
company  suffer  the  logs  in  its  possession  to  striice  the  banks  of  the 
stream  and  knock  off  a  little  earth,  the  riparian  owner  immediately  is 
heavily  damaged,  and  seeks  either  to  enjoin  the  operation  of  the  boom 
or  demands  damages.  If  because  of  the  immense  and  unsual  quantity 
of  logs  coming  down  the  stream  upon  winter  freshets  the  boom  should 
be  overfilled  and  the  river  closed  to  navigatibn  for  a  few  weeks^  the 
farmer  desiring  to  navigate  the  stream  with  his  boat  immediately  de- 
mands an  open  way,  and  yet  you  cannot  give  it  to  him. 

In  building  your  boom  you  use  one  bank  of  the  river  as  one  side  of 
your  boom  and  the  riparian  owner  immediately  seeks  to  enjoin  you 
from  so  doing,  and  yet  you  use  nothing  but  the  bank  and  cannot  operate 
your  boom  without  so  doing.  The  riparian  owner  immediately  com- 
plains that  he  bought  his  land  upon  a  navigable  stream  which  Is  a 
public  highway,  and  that  he  is  entitled  at  all  times  to  get  to  and  from 
that  public  highway,  and  yet  you  cannot  maintain  your  boom  and  give 
him  this  privilege.  When  the  river  is  full  of  logs,  stopped  because  of 
the  boom,  the  person  who  desires  to  go  to  the  mouth  of  the  stream  in 
his  row  boat  demands  of  you  that  you  clear  the  stream  for  him.  and 
contends  that  the  stream  is  a  public  highway,  and  that  under  the  law 
of  the  land  he  is  entitled  at  all  times  and  at  all  seasons  to  travel  that 
highway  unimpeded  and  unobstructed,  and  yet  you  have  not  been  re- 
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sponsible  for  the  excessive  amount  of  logs  that  have  come  into  your 
boom  and  blocked  the  stream  and  it  is  impossible  for  you  to  o]}orate 
your  boom  and  grant  his  request.  If  you  are  a  driving  company,  and 
the  river  cannot  be  successfully  used  as  a  logging  stream  at  certain 
seasons  of  the  year,  you  build  dams  in  the  river  and  thus,  by  holding 
the  water,  create  artificial  freshets  and  are  thus  able  to  drive  down 
the  stream  hundreds  of  thousands  of  dollars  worth  of  saw  logs  which 
otherwise  could  not  have  been  gotten  out;  but  the  owners  ol  land 
bordering  upon  the  stream  for  ten,  twenty  or  thirty  miles  below  your 
dams  seek  to  enjoin  your  operation  or  to  hold  you  liable  in  damages 
because,  perchance,  this  ariflcial  freshet  threatens  to  wash  away  small 
portions  of  the  banks  of  his  lands.  If  you  are  a  driving  company,  and 
without  any  fault  of  yours,  logs  hang  up  at  some  point  in  the  stream 
and  thus  cause  the  adjoining  land  to  be  overflowed  or  the  banks  to  be 
more  than  usually  washed  away  you  immediately  have  a  suit  against 
you  for  damages,  and  there  are  a  hundred  like  questions  and  legal  diffi- 
culties which  arise  between  these  parties.  The  one  party  contends 
always  that  you  have  no  right  under  any  circumstances  to  wash  away 
the  banks  of  his  lands  however  small  it  may  be;  that  you  have  no  right 
under  any  circumstances,  whether  unavoidable  or  not,  by  means  of  your 
boom  or  your  driving  company  at  any  time  to  block  any  portion  of  the 
stream  to  the  ordinary  boat  navigation;  that  the  stream  is  by  the  !aw 
of  the  state  a  public  highway,  and  that  all  persons  shall  have  at  all 
times  an  absolute  right  to  the  use  of  the  stream. 

Many  questions,  chiefly  other  than  these  I  have  just  enumerated, 
have  already  been  decided  by  our  supreme  court  Many  controversies 
have  arisen  and  many  controversies  have  found  their  way  into  that  court 
and  yet  has  only  the  court  merely  touched  the  whole  problem.  The 
court  has  already  decided  what  is  a  floatable  stream  and  what  is  not  a 
floatable  stream ;  in  what  kind  of  a  stream  the  riparian  owner  owns  the 
banks  and  bed  of  the  stream  and  in  what  character  of  a  stream  the  state 
is  the  owner  of  the  banks  and  bed  of  the  stream;  it  has  decided  that  a 
private  individual  or  a  private  corporation  has  no  authority  or  right 
to  hold  or  boom  logs  in  one  of  these  streams;  that  no  private  individ- 
ual or  private  corporation  has  a  right  to  create  artificial  freshets  for 
the  purpose  of  driving  their  logs  to  market;  that  no  person  has  the 
right  to, go  upon  the  banks  of  the  stream  for  the  purpose  of  assisting 
in  the  driving  of  logs  down  the  stream.  And  many  other  questions  ftas 
this  court  decided  and  yet,  as  I  said  before,  the  court  has  hardly  touched 
the  many  legal  questions  that  arise  in  these  controversies. 

It  appears  to  me  that  lawyers  and  some  of  the  courts  cling  too  closely 
to  the  old  common  law  doctrine  affecting  navigable  streams.     It  ap- 
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pears  to  me  that  we  are  too  afraid  of  breaking  away  from  the  ancient 
tenets  concerning  navigable  streams  and  too  slow  to  make  and  decide 
laws  in  accordance  with  the  necessity  of  the  circumstances.  It  was  an- 
nounced by  the  very  early  English  writers  that  "riparian  proprietors 
were  entitled  to  have  the  stream  which  washed  their  lands  flow  as  it  is 
want  by  nature  without  material  diminution  or  alteration."  Such  law 
was  announced  and  laid  down  as  affecting  the  streams  of  England  where 
there  was  but  little  or  no  mining;  little  or  no  timber  and  little  or  no 
irrigation;  where  the  whole  burden  of  the  stream  was  to  carry  naviga- 
tion in  its  broader  sense.  Such  law  came  down  to  this  country  as  part 
of  the  common  law  of  England,  and  it  has  been  difficult  for  us  to  break 
away  from  the  old,  tried  and  established  principles  governing  such 
streams.  But  in  an  early  day  bold  men  came  to  the  west  to  mine  the 
rich  veins  of  ore  that  were  to  be  found  there.  The  country  was  new. 
Circumstances  and  conditions  to  a  large  extent  made  the  law.  They 
found  it  necessary  to  take  much  or  all  the  water  from  the  streams  to 
be  used  in  their  mining  operations,  and  so  out  of  such  necessity  came 
the  law  on  all  the  Pacific  coast  that  miners  may  take  from  the  stream 
water  for  mining  purposes. 

In  the  old  New  England  states,  the  old  English  doctrine  could  very 
well  prevail,  but  men  seeking  homes  father  west  came  upon  the  arid 
lands  which  were  richly  fertile  if  the  water  could  be  brought  upon 
them.  Necessity  Justified  them  in  taking  large  quantities  of  water 
from  the  streams  for  the  purpose  of  irrigation,  and  this  necessity  again 
broke  the  old  and  staid  common  law  doctrine,  and  we  have  irrigation 
laws  all  through  the  west.  Very  slowly  have  the  lawyers  and  courts 
been  willing  to  break  away  from  the  old  ideas  with  relation  to  the 
navigable  streams. 

In  Western  Washington  we  have  no  need  for  irrigation  and  we  hare 
little  need  to  use  the  waters  for  mining,  but  we  have  a  greater  need  in 
using  the  streams  for  logging  purposes.  In  no  place  In  the  world  is 
there  such  a  crying  necessity  to  break  away  from  the  old  and  staid 
doctrines  with  relation  to  streams,  as  there  exists  in  Western  Wash- 
ington. Nowhere  are  great  industries  so  dependent  upon  the  use  of 
the  streams  of  water  as  they  are  in  the  state  of  Washington;  nowhere 
as  in  the  state  of  Washington  is  there  so  much  need  that  the  hard  and 
rigid  laws  with  relation  to  these  streams  should  be  mellowed  and  made 
sulteervient  to  the  interests  of  the  loggers  and  the  lumbermen. " 

As  a  rule  necessity  makes  law.  As  a  rule  law  should  be  of  such 
character  as  will  be  of  the  greatest  benefit  to  the  greatest  number  of 
people.  In  all  the  states  in  the  Union  there  is  not  one  so  dependent  npon 
its  waterways  as  is  the  state  of  Washington,  and  yet,  in  my  judgment. 
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there  is  not  a  timbered  state  in  the  Union  whose  laws  are  less  favor- 
able  to  the  logging  and  lumbering  Industry  than  they  are  here.  I 
repeat  that  the  law  and  its  enforcement  should  be  governed  by  the 
necessities  of  the  situation. 

Under  the  laws  as  we  have  them  in  this  state  today,  the  logging  and 
lumbering  industry — the  greatest  we  have,  is  in  so  far  as  the  streams  are 
concerned,  hampered,  checked  and  restrained  in  a  manner  that  should 
not  be.  Nature  has  given  us  immense  forests;  nature  has  made  to  run 
through  these  forests  innumerable  streams  of  water  to  carry  these 
forests  to  market,  and  yet  it  appears  to  me  that  by  our  laws  and  their 
enforcement  the  very  wealth  and  advantages  which  that  nature  has 
given  us  are  being  unjustly  and  improperly  cramped. 

The  men  who  buy  their  lands  upon  navigable  streams  such  as  these 
I  have  mentioned  do  so  knowing  the  conditions.  They  know  that  in 
the  nature  of  things  the  stream  must  be  burdened  with  the  rich  har- 
vests which  nature  has  grown  on  the  banks  of  the  stream.  They  have 
certain  rights  and  easements  in  the  water  by  virtue  of  their  contiguity 
thereto,  but  such  rights  and  easements  are  of  necessity  burdened  with 
greater  and  more  important  rights  and  easements.  The  great  industry 
supporting  the  major  population  of  a  great  state  should  not  be  ham- 
pered because  perchance  and  incidently  the  natural  pursuit  of  that 
industry  will  entail  upon  a  few  people  a  hardship.  It  is  infinitely 
better  that  the  few  be  made  to  suffer  or  be  hampered  in  their  affairs 
than  the  great  many. 

I  believe  that  upon  those  streams  in  the  state  which  are  chiefly 
valuable  for  the  floatagle  of  saw  logs,  boom  companies  and  driving 
companies  should  be  given  greater  privileges  and  should  be  less  handi- 
capped than  they  are  at  present.  If  the  necessary  result  of  the  opera- 
tion of  a  boom  is  to  shift  the  currents  of  a  stream;  is  to  wash  away 
small  portions  of  the  lands  or  the  banks,  the  boom  should  not  be  held 
as  doing  an  unlawful  thing  and  be  mulcted  in  damages  therefor.  If 
the  necessary  result  of  the  prudent  and  careful  operation  of  the  boom 
causes,  for  a  time,  ordinary  boat  navigation  to  be  blocked,  the  boom 
company  ought  not  to  be  held  liable  therefor.  If  the  necessary  result 
of  using  artificial  freshets  is  to  wash  away  a  small  amount  of  the 
land  I  believe  there  ought  to  be  no  recourse  and  no  injunction  and  no 
damages  therefor.  These  companies  should  be  required  at  all  times  to 
exercise  a  high  d'igree  of  care  and  diligence,  but  they  ought  not  to  In 
ueld  responsible  for  consequences  which  are  the  necessary  results  of  the 
performance  of  their  lawful  and  necessary  acts. 

I  believe  it  is  the  settled  law  that  the  state  in  which  a  navigable  or 
floatable  stream  exists,  has  the  absolute  control  over  the  navigation  of 
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that  stream  in  the  absence  of  the  govemment  of  the  United  States  exer- 
cising its  jurisdiction.  I  believe  it  is  the  law  that  the  state  may  author 
ize  certain  streams  to  be  used  wholly  and  exclusively  for  logging  pur- 
poses; that  it  may,  if  it  choose,  on  certain  streams  cut  out  altogether 
navigation  by  boat;  that  it  may  control  the  navigation  of  those  streams 
as  its  legislature  deems  best  and  most  profitable  to  the  people  of  the 
state. 

One  illustration  of  this  doctrine  will  be  sufficient.  The  legislature 
of  Pennsylvania  authorized  the  city  of  Philadelphia  to  build  a  bridge 
across  the  great  river  which  runs  through  that  city,  and  provided  that 
such  a  bridge  need  have  no  draws  in  it.  The  river  where  the  bridge 
was  to  be  built  was  and  had  been  for  a  number  of  years,  navigable. 
One  person  had  for  many  years  owned  valuable  wharves  above  where 
the  bridge  was  to  be  built.  Steam  and  sailing  vessels  had  for  many 
years  prior  thereto  been  in  the  habit  of  coming  to  his  wharf.  If  the 
bridge  were  built  these  vessels  could  not  get  to  his  wharf  and  he  would 
be  greatly  injured  and  damaged.  The  court  held  that  the  legislature  of 
the  state  was  the  best  judge  as  to  whether  greater  interests  would  be 
served  by  such  a  bridge  than  by  one  with  a  draw  and  one  which  did 
not  interfere  with  the  navigation  of  the  stream.  The  court  refused  to 
enjoin  the  construction  of  the  bridge. 

The  members  of  the  legal  profession  are  exceedingly  cautious  and 
conservative.  It  is  with  difficulty  that  they  can  bring  themselves  to 
break  away  from  the  old  rules  of  law  laid  down  in  the  books  of  their 
first  reading.  In  many  instances  we  fail  to  keep  up  with  the  times. 
We  are  too  much  disposed  to  make  the  law  that  was  properly  applicable 
to  the  old  Virginia  road  wagon  apply  to  the  automobile;  we  are  too 
much  inclined  to  make  the  law  i^hich  was  properly  applicable  to  the 
old  horse  streetcar  govern  the  swift  electric  cars  of  this  day,  and  so 
are  we,  in  my  judgment,  entirely  too  much  disposed  to  follow,  with 
great  tenacity  and  implicity,  the  old  doctrine  with  relation  to  navigable 
streams. 

In  a  country  like  this  I  believe  that  if«  at  certain  seasons  of  the 
year,  it  is  necessary  for  a  private  Individual  or  a  private  corporation 
to  create  artificial  freshets  for  the  purpose  of  driving  their  logs,  they 
should  be  permitted  to  do  so.  so  long  as  they  confine  their  operations  to 
the  channel  and  banks  of  the  stream.  It  must  not  be  forgotten  that 
the  floatage  of  logs  upon  these  streams  is  a  very  important  part  of  the 
navigation  of  the  stream;  the  maintenance  by  either  private  or  public 
corporations  or  private  persons  of  dams  in  a  fioatable  stream  is  noth- 
ing more  or  less  than  facilitating  the  navigation  of  the  stream,  and  it 
seems  to  me  that  all  damages  resulting  from  such  artificial  freshets 
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should  be  held  to  be  not  recoverable  so  long  as  the  artificial  freshet  Is 
kept  within  the  stream  itself  and  is  handled  with  reasonable  care. 

The  whole  matter  of  using  these  streams  for  floating  purposes  should 
be  governed,  it  seems  to  me,  by  the  law  of  negligence  or  want  of  negli- 
gence. To  say  that  a  log  driving  or  booming  concern  must  not  obstruct 
the  stream,  and  must  not,  under  any  circumstances,  interfere  with 
ordinary  boat  navigation,  is  to  deprive  the  stream  of  its  greatest  use, 
and  is  to  authorize  the  handling  of  logs  in  a  stream  and  yet  throw  such 
burdens  upon  such  use  of  the  stream  as  to  practically  deny  its  use. 

If  it  is  not  within  the  power  of  the  court,  in  the  interest  of  a  great 
Industry  and  in  the  interest  of  the  great  majority  of  the  people,  to 
mellow  and  soften  the  old  harsh  laws  with  relation  to  navigation  and 
navigable  streams,  then  I  believe  that  the  legislature  should  pass  laws 
which  will  accomplish  that  purpose. 

In  certain  of  the  great  timbering  states,  such  as  Wisconsin,  the 
legislature  gave  over  certain  streams  absolutely  and  exclusively  to  the 
logging  industry  and  thus  was  that  industry  greatly  prospered  even 
though  the  law  may  be  a  little  harsh  upon  a  few  individuals;  and  I 
believe  it  would  be  well  for  the  legislature  of  this  state  to  make  many 
of  the  streams  of  this  state  exclusively  floatable  streams—exclusively 
streams  to  be  used  for  logging  purposes.  I  can  see  no  reason,  under  the 
constitution  of  this  state,  why  such  legislation  could  not  be  had,  and  if 
it  were  had  it  would  put  an  end  to  an  immense  amount  of  litigation 
which,  under  the  laws  as  they  are  now  and  as  they  are  construed  to 
be,  will  continue  and  will  increase  in  volume  as  the  logging  business 
increases.  I  believe  that  such  laws  would  be  immensely  beneficial  to 
the  great  majority  of  the  people,  and  the  logging  industry  would  be 
infinitely  more  benefited  than  the  few  people,  who  have  some  need  to 
navigate  these  streams  by  boat,  would  be  damaged. 
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MARITIME  LAW- 


By  James  M.  Ash  ton,  of  the  Tacoma  Bar. 


Mr.  President  and  Brethren  of  the  Bar: 

In  American  maritime  jurisprudence,  there  exists  a  comparatively 
unoccupied  field.  I  refer  to  the  history  or  genealogy  of  our  maritime 
laws.  The  word  comparatively  is  used,  as  all  American  writers  have 
devoted  much  labor  to  the  subject;  but  after  all  their  works  are  chiefly 
valuable  as  digests  of  established  principles,  rules  of  procedure,  the 
methods  and  forms  of  practice  arising  therefrom,  and  the  like.  Mr. 
Benedict  has  relieved  this  situation  to  some  extent,  and  manifestly  all 
he  could  in  a  work  chiefly  confined  to  the  requirements  of  the  active 
practitioner. 

One,  of  course,  can  merely  glance  at  this  field  in  a  limited  paper 
of  this  character.  I  have  thought  that  this  humble  effort  to  facilitate 
such  a  glance  may  give  the  key  to  brethren  at  the  bar  desirous  of 
entering  and  investigating  this  most  interesting  region  of  our  law. 
All  good  lawyers  think  for  themselves.  They  want  to  know  the  reasons 
for  a  law  and  the  purposes  of  its  origin. 

The  laws  of  the  sea,  and  particularly  those  of  the  high  seas,  as 
contradistinguished  from  the  territorial  sea  of  each  country,  are  es- 
sentially international  laws.  The  busy  marine  lawyer  must  watch  and 
pursue  with  diligence  any  innovation  in  modem  treaties  or  relations 
between  nations  which  tend  to  vary  those  ancient  and  mediaeval  doc- 
trines common  to  all  countries. 

In  addition  to  his,  every  active  practitioner  of  maritime  law  must 
keep  reasonably  well  informed  as  to  the  law  of  each  seafaring  nation. 
The  best  living  authorities,  both  American  and  foreign,  will  now,  I 
think,  concede  that  in  all  controversies  in  the  maritime  courts  of  a 
nation  between  the  vessels,  citizens,  and  subjects  of  another  nation,  the 
law  of  the  flag  of  such  vessels,  or  beneath  which  such  persons  sail, 
shall  be  the  law  of  administration. 

I  believe  it  will  now  be  conceded,  and  if  not  it  should  be  conceded, 
that  in  all  controversies  between  foreigners  we  should  preserve  to 
them  the  full  benefit  of  their  laws,  adopting  only  the  law  of  the  fonm 
when  the  subject-matter  or  point  in  question  is  not  covered  by  the 
law  of  the  land  whose  properties  or  people  are  concerned.  Aside  from 
international  comity,  the  spirit  of  fair  play,  the  law  of  liberty,  the 
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enlightenment  which  inspires  us  with  justness  towards  all  mankind, 
demand  that  we  be  generous  and  upright  in  this  regard.  Hence  It  is 
that  the  laws  of  each  nation  of  the  earth,  possessing  or  in  contact  with 
a  commercial  or  military  marine,  enter  Into  the  subject  before  us. 

This  great  zone  of  law,  both  international  and  locaL  cannot  be  satis- 
factorily explored  without  keeping  in  touch  with  its  embryo  and 
growth.  To  do  this  one  must  follow  the  walks  of  navigation  and  com- 
merce from  their  inception  to  the  present  day,  paths  which  while  work- 
ing out  the  progress  and  destiny  of  the  government  of  the  seas,  are 
nevertheless  saturated  with  the  blood  of  all  nations^  shed  for  the  grati- 
fication of  commercial  avarice  and  inhuman  national  pride.  When  we 
have  established  a  respectable  merchant  marine,  will  it  not  be  possible 
for  America  to  advance  upon  a  plain  which  will  insure  the  purposes 
of  God  in  creating  the  waters,  namely,  that  the  empire  of  the  sea  shall 
be  enjoyed  with  universal  freedom  by  all  nations. 

Let  us  now  briefly  run  down  the  paths  of  commercial  and  nautical 
growth  above  referred  to.  In  doing  so  we  must  keep  constantly  in 
mind  the  origin  and  development  of  maritime  law  in  connection  there- 
with. 

The  precise  origin  of  navigation  is  enveiled  by  antiquity  in  dark- 
ness and  fable.  Those  given  to  mythological  fancies  have  attributed  the 
invention  thereof  to  Minerva.  The  poet  Gessner  has  in  his  "First 
Navigator"  delighted  the  hearts  of  the  aesthetic  and  the  romantic  by 
placing  this  laurel  upon  Venus,  and  the  French  poet  Esmenard  has 
introduced  this  fiction  into  his  poem  '*La  Navigation" 

We,  however,  are  here  called  upon  to  deal  with  facts.  Eusebius, 
and  the  Roman  writer  Vitruvius,  are  among  the  ancients  who  sustain 
the  Phoenician  historian  Sanchoniathon  in  asserting  that  Ousous,  one 
of  the  first  heroes  of  Phoenicia,  was  the  first  to  expose  himself  to  the 
water,  using  for  such  purposes  the  trunk  of  a  half-burnt  tree.  Beyond 
question  the  origin  is  with  the  Phoenicians,  who  claim  an  ancestry  of 
over  30,000  years  prior  to  the  Christian  era.  We  know  from  Herodotus 
that  the  earliest  transports  from  Tyre  and  from  Sidon,  whatever  they 
may  have  been,  were  relied  upon  by  the  most  ancient  nations  to  dis- 
tribute the  wares  of  Egypt  and  of  Babylon  to  the  remainder  of  the 
then  known  world. 

From  the  dug  out  tree  trunk  the  ancient  Greeks  as  well  as  the 
Phoenicians  developed  to  the  idea  of  constructing  floating  woods  of 
various  pieces  which  they  fastened  together  with  wooden  pegs  and 
strings  cut  from  skins.  This  must  have  been  well  developed  in  the 
days  of  Ulysses  for  Homer,  at  the  344th  verse  in  the  Fifth  Book  of  the 
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"Odyssey,"  tells  us  of  the  raft  built  by  that  warrior  in  the  island  of 
Calypso  as  follows: 

"So  large  he  built  the  raft;  then  ribbed  it  strong 
"From  space  to  space,  and  nailed  the  planks  along; 
"These  formed  the  sides;  the  deck  he  fashioned  last, 
"Then  o'er  the  vessel  rais'd  the  taper  mast, 
"With  crossing  sailyards  dancing  in  the  wind. 
"And  to  the  helm  the  guiding  rudder  Joined. 
"Thy  loom,  Calypso!  for  the  future  sails 
"  Supply 'd  the  cloth,  capacious  of  the  gales. 
"With  stays  and  cordage  last  he  rigg'd  the  ship, 
"And  roll'd  on  levers,  launched  her  to  the  deep." 

The  nautical  understanding  of  ancient  mankind  became  so  en- 
larged by  the  improvement  and  development  of  tree  trunks  and  rafis 
with  which  they  worked  along  their  shores  and  between  the  neigh- 
boring islands  that  they  were  finally  led  to  the  construction  of  galleys, 
with  many  ranks  of  rowers,  and  it  was  then  that  they  unquestionably 
ventured  to  the  open  sea.  The  piratical  nature  in  primitive  man  and 
the  inherent  desires  and  cupidity  of  all  men  created  commerce  by  sea 
necessitating  laws  to  avoid  chaos  and  turmoil  in  connection  therewith. 

The  historical  contact  of  Phoenicia  with  the  Assyrians,  Egyptians. 
Chaldeans,  Persians  and  Greeks^  all  in  turn  indicate  that«  whether  at 
war  or  in  peace,  the  Phoenicians  must  have  had  well  established  rules 
and  customs  in  the  government  of  their  merchant  and  military  marine. 
Unfortunately  ancient  historians  and  mythological  composers,  both  of 
prose  and  poetry,  throw  but  little  light  upon  any  fixed  principles  or  code 
in  connection  with  this  ancient  commerce.  The  Rhodians  were,  how- 
ever, the  first  to  excel  in  the  systematizing  of  maritime  laws,  and  as 
their  island  was  frequented  by  the  Phoenicians  in  their  trade  with  the 
Aegean  it  is  more  than  probable  that  the  excellent  laws  of  Rhodes 
were  in  a  large  measure  inspired  from  maritime  association  with  the 
Phoenicians. 

Most  modern  writers,  including  Benedict^  assert  that  the  laws  of 
the  Rhodians  are  the  most  ancient  code  of  maritime  law.  Its  date  is 
approximately  900  years  before  Christ.  We  learn,  however,  from  that 
great  ancient  historian,  Thuycidides,  that  the  island  of  Aegina  in  the 
Salon ic  gulf  and  the  island  of  Crete  each  in  turn  held  the  empire  of  the 
sea  and  regulated  their  commerce  and  marine  with  excellent  laws 
prior  to  the  time  when  the  island  of  Rhodes  became  potential,  and 
covered  with  her  commerce  and  her  galleys  all  lands  and  waters  known 
to  the  Mediterranean  world. 

The  Rhodians  were,  however,  the  first  known  maritime  power  to 
pursue  a  humane  and  generous  policy  towards  other  nations  desirous 
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of  following  the  sea.  They  became  the  protectors  of  nations  they 
might  have  enslaved,  and  yet  their  maritime  empire  was  more  abso- 
lute than  any  other  nation  of  antiquity.  Other  ancient  nations  Im- 
agined themselves  masters  because  they  were  tyrants  of  the  sea.  The 
shrewd  and  daring  Romans  espoused,  obtained,  and  took  care  to  retain 
the  friendship  of  the  Rhodians.  Whether  we  consult  the  Pandects,  the 
Institutes,  or  the  Digest  of  Justinian,  promulgated  many  hundreds  of 
years  after  Rhodes  was  empress  of  the  seas,  it  will  be  found  that  the 
inspiring  origin  of  the  civil  law,  as  contained  in  the  Books  of  Justinian, 
can  be  traced,  as  far  as  maritime  rules  and  principles  are  concerned, 
to  the  laws  of  Rhodes. 

As  early  as  730  years  before  the  Christian  era,  Persia  possessed  a 
military  marine  that  flourished  during  the  days  of  Darius  and  Xerxes. 
The  Persians  had  600  ships  at  Marathon  and  300  at  Salamis.  Their 
defeats  by  the  Greeks  in  both  of  these  great  battles  destroyed  their 
maritime  power. 

After  her  brilliant  victories  over  the  Persians^  Greece  became  the 
empress  of  the  sea.  She  has  given  so  much  intellectual  life  to  the 
modem  world,  in  both  science  and  art,  it  would  be  fair  to  assume  that 
she  should  contribute  a  full  quota  of  maritime  law.  The  maritime  laws 
of  Athens  and  Sparta  seem,  however,  to  have  been  those  of  Rhodes. 
This  is  notably  so  after  her  war  with  Persia  and  until  her  empire  of 
the  Grecian  seas  was  surrendered  to  the  Macedonians.  The  conquests 
by  sea  as  well  as  by  land  of  the  great  Macedonian  King  Alexander  the 
Great  are  known  to  us  all.  The  Rhodian  laws  were  evidently  his  guide 
in  maritime  commerce,  as  they  were  of  the  Egyptians,  the  Carthagen- 
ians  and  the  Romans.  Carthage  became  the  greatest  maritime  com- 
mercial center  of  the  ancient  world.  It  has  even  been  suggested  that 
the  Carthagenians  explored  as  far  as  this  Western  Hemisphere,  but 
this  is  a  vague  conjecture  resting  upon  no  reliable  authorities.  The 
downfall  of  Carthage  came  by  reason  of  the  same  mistaken  policy 
which  imbued  all  ancients,  and  the  most  modern  maritime  powers, 
namely,  the  ambition  to  arbitrarily  rule  the  seas.  This  ambition 
brought  upon  her  the  vengeance  of  her  equally  ambitious  and  haughty 
rival,  Rome,  and  through  the  medium  of  the  Punic  wars  the  Romans 
made  the  Carthagenians  their  vassals.  Then  commenced  the  rapid 
growth  of  Roman  commerce  by  sea,  and  the  coextensive  forming  and 
development  of  all  branches  of  the  civil  law  bearing  upon  maritime 
rules  and  principles. 

Rome  ruled  the  sea  not  only  within  the  pillars  of  Hercules,  but 
when  Caesar  dominated  the  government  of  Gaul,  the  Romans  caused 
ships  to  be  constructed  stronger  than  ever  before  and  ventured  there- 
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with  upon  the  nayigation  of  the  Atlantic  ocean.  We  learn  from  Plu- 
tarch's life  of  Csesar  that  he  was  preparing  to  further  increase  the 
marine  of  Rome,  and  to  further  perfect  its  laws,  when  he  fell  in  the 
Roman  senate  beneath  the  daggers  of  his  assassins. 

Before  considering  the  maritime  laws  and  statutes  of  modem  nations 
who  claimed,  and  for  a  time  held,  the  empire  of  the  sea  prior  to  the  dis- 
covery of  this  new  world,  let  us  briefly  consider  maritime  law  as  left  us 
by  the  ancients  above  referred  to.  Bear  in  mind  we  are  still  in  the 
galley  age  with  no  accessories  to  the  oars  other  than  primitive  sails 
and  rigging.  This  continued  almost  down  to  the  discovery  of  the 
mariner's  compass  to  which  I  will  refer  later.  Bear  in  mind,  also,  that 
in  the  early  periods  of  navigation  and  commerce,  the  limited  number 
of  laws  were  by  reason  of  the  limited  commerce.  The  growth  and 
development  of  marine  law  was  then,  has  since  been,  and  will  continue 
to  be  proportionate  between  the  two.  Many  of  the  ancient  maritime 
laws  remain  as  mere  local  ordinances,  and  obsolete  with  us  for  prac- 
tical purposes.  On  the  other  hand  a  large  number  of  them  and  notably 
the  Rhodian  and  Roman  laws  have,  by  reason  of  their  great  wisdom 
and  imquestionable  equity,  become  a  part  of  the  common  maritime 
law  of  all  nations.  As  above  indicated  Rome  must  yield  to  Rhodes 
the  glory  of  creating  her  reliable  maritime  law.  The  Rhodian  laws 
were  held  in  such  high  veneration  by  the  Romans  that  they  were 
referred  to  by  Cicero  and  other  eminent  Roman  senators  and  lawyers 
as  such,  without  having  their  names  changed  to  the  laws  of  Rome, 
which  change  would  have  been  in  line  with  the  central  absolute  policy  of 
that  nation.  Augustus  legalized  them  by  giving  them  the  formal  sanc- 
tion of  Rome,  but  before  the  reign  of  that  emperor  they  were  held  in 
such  high  veneration  that  they  were  not  required  to  be  engraved  upon 
the  twelve  tablets,  but  were  filed,  referred  to,  and  adopted  in  their  orig- 
inal condition.  We  today  without  thinking  of,  and  possibily  without 
being  conscious  of,  the  fact,  are  constantly  applying  the  laws  of  Rhodes 
and  Rome.  For  example  the  law  of  Collationem  as  contained  in  chapters 
33-39  and  40  of  the  Rhodian  laws,  and  as  adopted  by  the  Romans  in 
section  1  of  law  2,  and  laws  3  and  5  in  title  two  of  libre  14  of  the 
Digest  ad  legem  Rhodiam  dc  jactu  is  identical  in  principle  with  our 
present  law  of  general  average.  The  right  to  jettison  and  to  recover 
contribution  therefor  by  reason  of  tempests,  which  were  much  more 
injurious  to  them  by  reason  of  their  frail  and  undeveloped  crafts,  was 
general  among  the  ancients.  Contracts  similar  to  our  Bottomry  and 
Respondentia  bonds  were  also  necessarily  practiced  by  them.  Barratry 
and  thefts  of  all  kinds  seem  to  have  been  common  among  the  Roman 
sailors  and  the  Praetors  made  special  provisions  covering  punishment 
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therefor;  the  right  of  action  ex  quasi  delicto  was  also  provided  and  in 
such  an  action  the  master  and  owner  could  be  condemned  to  pay  double 
the  value  of  the  article  stolen.  The  Roman  laws  gave  actions  for 
single,  double,  triple  and  quadruple  damages  in  such  cases  according 
to  the  circumstances.  (See  title  6  in  book  4  of  the  Institutes).  Tribon- 
ian,  an  eminent  Roman  lawyer,  and  the  favorite  and  counsellor  of 
Justinian,  was  employed  by  that  emperor  to  digest  and  codify  all 
Roman  laws.  This  be  accomplished  with  the  aid  of  nine  other  lawyers 
in  three  years  time.  The  fourteenth  book  of  their  digest  speaks  of 
maritime  contracts  in  seven  laws,  two  published  by  Ulpian,  three  by 
Paul  on  the  Edict,  one  by  Gains  on  the  provincial  edict,  and  one  by 
Af ricanus  taken  from  the  eighth  book  of  his  questions.  In  this  last  it  is 
provided  that  the  exercitor  fiavia  or  owner  of  the  ship  who  receives  all 
her  earnings  for  his  own  benefit,  shall  be  condemned  by  the  praetor  to 
fulfill  all  obligations  contracted  by  the  magister  navis  or  master  of  the 
ship  whether  they  concern  freight,  ship  or  cargo.  This  is  the  same 
and  it  is  even  broader  than  all  our  modern  in  personam  remedies.  If 
the  scope  of  this  paper  would  permit,  many  similar  instances  could 
be  given.  Seizures  of  the  ship  and  goods  were  permitted  to  enforce 
compliance  thereby  practically  covering  all  of  our  modem  remedies 
in  rem. 

The  Emperor  Justinian  was  undoubtedly  the  restorer  of  Roman 
Jurisprudence,  and  his  works  executed  by  Tribonian,  Dorotheus,  Theo- 
philus  and  other  learned  lawyers  are  comparatively  modern^  and  almost 
as  acceasable  as  other  maritime  authority.  He  published  his  code  in 
the  529th  year  after  Christ  and  again  in  533  and  the  last  edition  of 
his  Digest  and  Institutes  in  534,  the  novels  or  addenda  thereto  being 
published  from  time  to  time  until  565.  These  are  all  well  preserved  to 
the  present  day.  Their  worst  fault  is  their  prolixity.  Nearly  100  years 
before  Justinian,  the  Theodosian  code  was  published  by  the  Roman 
Emperor  Theodosius  II  and  it  is  full  of  maritime  law,  most  of  which 
was  adopted  by  Justinian.  Theodosius  laid  down  the  laws  governing 
navigation  on  the  Danube  and  the  Rhine.  He  also  established  law  per- 
taining to  public  transports,  sailor's  wages,  shipwrecks,  salvage  and  the 
like.  The  Roman  emperor  Basil  published  the  Basilica  in  a.  D.  877  in 
forty  books.  He  covers  nearly  all  of  the  Justinian  marine  laws,  and 
the  eighth  title  of  the  Bascilica  contains  forty-eight  chapters  covering 
the  laws  of  the  Rhodians  as  chey  had  been  preserved  by  the  Greeks 
and  Romans  for  nearly  nineteen  centuries.  These  were  continued  by 
the  Emperor  Leon,  the  successor  to  Basil,  and  wer^  in  vogue  down  to 
the  decline  and  fall  of  Rome  as  a  world  power. 

While  the  ancients  above  referred  to  were  developing  maritime  law 
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in  the  southern  seas  of  their  known  world,  the  Barbarians  adjacent  lo 
the  Baltic  and  North  Sea  must  also  have  had  their  laws  to  control  a 
merchant  marine.  Many  writers  are  in  doubt  as  to  this.  There*  how- 
ever can  be  no  doubt  of  their  having  built  and  navigated  ships.  Taci- 
tus, who  lived  from  the  fifty-fourth  to  the  one  hundred  and  twenty-fifti 
year  after  Christ,  and  who  was  the  greatest  and  most  reliable  of  Romat 
historians,  informs  us  that  the  Sueonea  (the  Latin  for  the  Swedes) 
were  surrounded  by  the  seas  and  were  powerful  on  the  ocean,  and 
that  their  vessels  were  even  better  and  more  easily  navigated  than 
those  of  the  Romans  for  the  reason  that  they  had  double  prows  so  they 
could  touch  the  land  without  being  turned  about.  (See  Tacitus  d€ 
Marihua  German,  cap.  44.) 

The  modem  ports  and  states  which  enjoyed  the  empire  of  the  sea 
and  established  marine  laws  before  the  discovery  of  America  were  in 
turn  Venice,  Genoa,  Pisa,  The  Goths,  Vandals,  Saracens  and  Normans. 
In  1096  and  thereafter  the  Pisans,  Genoese,  and  Venetians  were  all 
instrumental  in  furnishing  ships  to  the  princes  and  religious  fanatics 
of  Europe  for  the  purpose  of  outfitting  and  pushing  the  Crusades. 
Since  the  discovery  of  America,  Portugal,  Spain,  Holland,  France  and 
England  have  In  turn  asserted  supremacy  upon  the  seas,  enacted  many 
maritime  laws,  and  given  us  many  able  writers  upon  international 
and  maritime  law.  The  student  Is  referred  to  the  marine  history  of 
these  states  and  nations  for  much  information  and  knowledge  bearing 
upon  the  maritime  Jurisdiction  of  the  United  States.  In  addition  to 
the  maritime  laws  of  other  European  countries  and  ports,  to  which  I 
shall  presently  refer,  we  find  the  laws  of  the  Romans  and  Rhodians 
running  through  them  all. 

In  a  paper  necessarily  confined  such  as  this  I  can  oniy  hint  at  the 
sources  of  Information  upon  this  most  interesting  and  imperfectly  de- 
veloped subject.  I  am  devoting  most  of  my  time  to  that  ancient  realm, 
and  to  those  remote  sources  of  maritime  law  which  by  reason  of 
modern  maritime  invention  and  advancement  are  rapidly  passing  be- 
yond the  memory  and  reach  of  men. 

The  comparatively  modem  marine  codes  or  systems  of  maritime  law 
consist  of  the  Consolato  del  Mare,  the  Amalfltan  laws,  the  laws  of 
Oleron,  Wisbuy,  Marseilles,  the  Hanse-Towns,  those  of  Venice,  Tuscany, 
Genoa,  Sardinia,  Naples,  the  Ottoman  laws,  the  laws  of  the  northern 
states  of  Europe,  and  the  maritime  laws  of  Russia,  Denmark,  Sweden, 
Antwerp,  Portugal,  Spain,  and  Belgium,  Holland,  and  The  Codes  of 
Italy  and  the  German  empire  and  the  laws  of  France  and  ESngland. 

Of  these  the  most  instructive,  and  those  of  any  considerable  Impor- 
tance to  us  In  America  is,  first,  the  Consolato  del  Mare.    This  compila- 


Digitized  by  VjOOQIC 


James  M.  Ashton  203 

tion  has  294  chapters.  The  time  and  place  of  its  origin  are  unknown. 
Orotius  and  Marquardus  fix  it  during  the  Crusades,  and  consider  it  was 
framed  by  order  of  the  ancient  Kings  of  Arragon.  Others  equally 
eminent  attribute  it  to  the  Pisans.  I  favor  this  later  view  as  Pisa 
was  very  high  in  maritime  affairs  when  the  Consolato  del  Mare  was, 
in  the  eleventh  and  twelfth  centuries,  adopted  as  recognized  mari- 
time authority  by  all  Europe.  They  in  a  large  measure  followed  the 
Rhodian  and  Roman  laws. 

Second.  The  laws  of  Oleron.  These  are  sometimes  attributed  to 
the  English  King  Richard  I.  This  is  an  injustice  to  the  French. 
Selden,  the  great  English  writer  on  maritime  law«  is  responsible  for  it. 
(See  p.  462,  Cap.  24,  Book  2  of  Selden's  Mare  Clausum.)  Solden 
caused  Blackstone  to  make  the  same  mistake.  Eleonora^  a  French  lady 
and  the  mother  of  Richard,  created  the  Role  d' Oleron.  She  was  the 
Duchess  of  Guienne  and  established  those  laws  before  she  married 
Richard's  father.  King  Henry.  They  are  called  after  the  island  of 
Oleron,  but  six  miles  from  the  French  coast  near  Rochelle.  Eleonora, 
when  in  the  Holy  Land^  observed  how  the  Consolato  del  Mare  was 
respected  throughout  the  Levant.  She  therefore  resolved  to  have  the 
marine  rules  and  judgments  of  the  West  compiled  as  law,  and  it  was 
done  before  she  became  an  English  queen.  It  was  published  in  1150. 
Richard  did  not  come  to  the  throne  of  England  until  1189.  So  it  is 
impossible  for  either  Selden  or  Blackstone  to  be  correct.  The  universal 
eminence  of  these  authorities  has  made  the  error  a  very  popular  one. 
It  should  be  set  right  as  the  Jugement  d' Oleron  should  not  be  con- 
sidered from  a  standpoint  of  English  law.  It  is  French  law,  following 
the  civil  law.  largely  taken  from  the  Consolato  del  Mare  and  they  in 
turn  from  the  laws  of  Rhodes  and  Rome.  Further,  they  relate  solely 
to  navigation  in  the  sea  of  Gascogny  from  Bordeaux  to  Rouen^  with- 
out referring  to  the  Irish  sea  or  parts  of  the  ocean  which  England 
improperly  regarded  as  her  exclusive  domain.  The  greatest  cast  of 
English  law  which  can  be  given  to  them  is  that  Richard  subsequently 
introduced  his  mother's  laws  into  England,  but  this  cannot  justify 
American  lawyers  in  referring  to  them  as  original  English  maritime 
authority,  which  is  continuously  being  done  in  our  courts. 

Third.  The  laws  of  Wisbuy,  called  after  a  Swedish  port  on  the 
island  of  Gothland  in  the  Baltic  sea.  They  controlled  in  the  Baltic 
and  North  seas  in  the  twelfth  and  thirteenth  centuries,  and  were  the 
rules  of  decision  in  Denmark,  Sweden,  and  among  the  Baltic  powers 
for  years  therafter.  They  are  full  of  the  principles  perpetuated  by  the 
ancients. 

Fourth.    The  Hanse-Towns  laws  originated  in  Bremen  in  1164,  and 
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were  the  maritime  authority  of  the  Hanseatic  Confederacy  until  the  lis* 
century  and  they  are  still  largely  the  modem  basis  of  the  Prussian  aai 
German  maritime  law. 

Fifth.  France  and  England  have  given  us  much  maritime  law.  I: 
is  impossible  to  detain  you  further  by  treating  of  them.  One  of  the 
strangest  things,  however,  about  modern  maritime  jurisprudence  is  thit 
England,  for  many  years  the  greatest  of  all  maritime  nations,  has  nerer 
clearly  systematized  nor  codified  her  maritime  rules  and  decisions.  Her 
"Merchant  Shipping  Act"  is  the  nearest  approach  thereto.  I  mentjot 
this  as  it  increases  the  difficulties  surrounding  the  full  mastery  of  mari- 
time law  as  it  comes  to  us  in  our  present  day. 

Sixth.    Holland  follows  largely  Wisbuy  and  the  Hanse-Towns. 

Seventh.  Spain  still  wisely  clings  for  her  basic  rules  to  the  Con- 
solato  del  Mare  as  do  all  the  modern  Mediterranean  countries,  sutes 
and  ports  above  referred  to. 

In  comparatively  modern  times  there  were  two  great  events  which 
entered  into  the  expension  and  cause  diversity  in  maritime  law.    One 
was  the  discovery  of  the  mariner's  compass.    The  other,  the  discovery 
of  America.     While  the  discovery  of  the  compass  belongs  to  Prance. 
Prince  Henry,  son  of  John  I,  king  of  Portugal,  was  the  first  to  grasp 
and  expand  the  great  advantages  to  navigation  and  commerce  by  the 
use  of  the  compass.    Mariners  under  him,  and  other  navigators,  who  in 
the  fourteenth  century  were  rapidly  developing  astronomy  as  well  as 
the  uses  of  the  compass,  became  very  daring  and  venturesome.     This 
led  to  larger  and  stronger  ships  and  to  the  construction  therein  of 
greater  conveniences  as  to  provisions  for  extended  voyages  and  the  like. 
While  the  Portuguese  armed  with  the  astralabe  and  the  compass  were 
roaming  and  exploring  the  coasts  of  Africa,  the  Spaniards  who  iiad 
built  a  powerful  marine  under  Ferdinand  and  Isabella,  struck  out  for 
the  westward.     Genoa,  Pisa  and  Florence  have  never  been  accorded 
their  proper  quota  of  glory  in  the  discovery  of  the  New  World.    They 
furnished  Spain  with  many  of  her  best  sailors  and  ships.    Columbos 
himself  was  an  intrepid,  capable  and  enterprising  sailor  from  Genoa, 
and   Americus  Vespucius,  who   in   1497  stamped  his  Christian  name 
upon  this  entire  Western  Hemisphere,  was  a  Florentine.     These  well 
known  events  are  merely  referred  to  as  investigation  will  shov  that 
they  led  to  the  adoption  of  enlarged  rules  and  principles  of  marine  law 
by  nearly  every  maritime  nation  of  that  age. 

It  will  be  perceived  from  what  I  have  said  that  throughout  all  epochs 
both  ancient  and  modem,  the  great  codes  of  maritime  law  have  ad- 
vanced, flourished,  then  become  almost  obsolete  according  to  the  ad- 
vancement or  decline  of  the  maritime  power  governed  thereby. 
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In  nearly  every  case  this  decline  has  arisen  from  false  pride  and 
avarice  asserting  and  attempting  to  maintain  absolute  dominion  over 
the  sea.  Efforts  so  fallacious  that  it  is  to  be  wondered  how  modern 
nations  continued  their  pursuit.  The  seas  were  intended  by  the  Creator 
to  be  as  free  to  all  mankind  as  the  air.  Every  nation  which  has  resisted 
this  edict  of  the  Almighty  has  met  with  disaster  and  decay.  Mare 
Ltiberum  is  the  only  true  and  stable  doctrine. 

The  coast  line  and  such  inland  waters  or  straits  as  pertain  to  the 
territorial  sea  of  each  nation  and  Ex  Necessitate  require  the  pro- 
tective marine  power  thereof,  is,  and  should  be  the  only  exception. 

During  the  last  few  years  and  since  the  world  has  witnessed  a  dis- 
play of  our  valor  upon  the  sea,  we  hear  expressions  of  thoughtless  and 
mistaken  patriotism  to  the  effect  that  the  Pacific  must  and  should  be- 
come an  American  ocean,  and  the  like.  We  are  increasing  our  navy. 
The  burning  need  of  increasing  our  merchant  marine  is  under  way. 
L#et  us  have  a  care  that  as  the  days  of  our  greatness  increase  we  do  not 
reach  the  zenith  of  our  glory  by  perhaps  unconsciously  exercising  despot- 
ism over  the  seas.  If  the  tremendous  power  of  the  American  nation 
is  exerted  towards  equal  right  upon  every  ocean,  at  all  times,  and  for  all 
nations,  it  will  go  far  to  promote  our  maritime  laws  and  commerce.  It 
will  also  go  far  to  benefit  mankind  by  perpetuating  the  basic  principles 
and  doctrines  of  our  government. 
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REPORT  ON  JUVENILE  COURTS  AND  REFORM 
LEGISLATION. 


By  Hox.  A.  W.  Fbater,  of  the  Superior  Court. 


Hon.  E.  C.  Hughes,  President  Washington  State  Bar  Association: 

Sir — Pursuant  to  a  resolution  adopted  at  the  last  meetln^r  of  ike 
State  Bar  Association,  requesting  the  undersigned  to  prepare  a  written 
report  for  publication  in  the  annual  proceedings  upon  the  subject  of 
"Juvenile  Courts  and  Reform  Legislation,"  I  beg  to  submit  the  follow- 
ing: 

The  subject  which  the  writer  has  heretofore  designated  "A  New 
Philanthropy*'  is  a  culmination  of  the  higher  thought  which  for  years 
has  pervaded  the  minds  of  those  people  who  have  had  in  view  the  bet- 
terment of  society,  the  impressing  correct  ideas  of  morality  and  right 
conduct  upon  youthful  offenders,  and  providing  proper  care  for  neg- 
lected and  dependent  children.  In  this  age  and  land  of  rapid  progress, 
under  the  demands  of  commercialism,  society,  and  other  controlling 
causes,  we  are  prone  to  overlook  the  fact  that  the  divorce  mills  continue 
to  grind,  and  the  dives,  dramshops,  and  dens  of  infamy  continue  in 
violation  of  law,  the  practices  which  debauch  and  ruin  the  lives  of  so 
many  of  our  boys  and  girls.  Therefore,  it  would  be  well  for  us  to  care- 
fully consider  the  operation  of  the  Juvenile  delinquency  law,  its  defects 
and  needed  extensions. 

When  the  existing  law  went  into  effect,  by  Judicial  selection  it  fell 
to  our  lot  to  preside  over  the  new  department  of  the  superior  court  in 
king  county,  and  'it  was  with  a  feeling  somewhat  of  reluctance,  and 
with  more  or  less  misgivings  as  to  its  success,  that  we  undertook  the 
work.  It  Is  a  matter  of  regret  that  such  of  the  courts  as  have  taken 
hold  of  the  subject  have  done  so  with  apparent  lack  of  interest,  and 
in  one  of  our  larger  counties  we  are  informed  that  the  Judges  tave 
refused  or  neglected  to  carry  out  any  of  the  provisions  of  the  act, 
which,  in  effect,  amounts  to  a  nullification  of  the  law.  We  have  observed 
that  the  principal  and  favorite  objection  of  those  opposed  to  the  law 
is  that  it  partakes  too  much  of  paternalism  and  that  the  state  is  trench- 
ing upon  the  rights  and  duties  of  parents.  This  objection  is  a  mere  sub- 
terfuge behind  which  to  shirk  a  plain  duty  imposed  by  law;  and  while 
having  no  desire  to  usurp  the  function  of  the  parent,  we  believe  In  the 
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enforcement  of  those  laws  that  will  keep  the  children  in  school;  that 
vlll  prevent  them  from  entering  dramshops,  bawdy  houses,  and  other 
n famous  dens  of  vice,  whether  working  as  messenger  boys  or  for  any 
>ther  purpose  whatsoever;  that  will  keep  them  off  the  streets  in  the 
lighttime,  and  from  obtaining  tobacco  and  cigarettes,  the  use  of  which 
is  destructive  of  their  mental  and  physical  being.  In  other  words,  we 
Delieve  in  saving  misguided  boys  and  girls;  and  that  the  turning  of  a 
3oy  from  a  criminal  career,  or  a  girl  from  a  course  that  would  lead  to 
%  life  of  shame,  is  an  accomplishment  of  which  any  public  official  might 
well  take  great  pride. 

The  state  recognizes  the  father  and  mother  as  the  natural  guardians 
and  instructors  of  their  children;  such  they  are,  and  they  not  only  owe 
this  duty  to  the  child  itself,  but  they  owe  it  as  well  to  the  state.  Many 
parents  utterly  disregard  these  obligations,  which  are  both  moral  and 
legal — some,  through  ignorance;  others  are  simply  careless,  failing  to 
appreciate  its  importance,  and  still  others  seek  to  shirk  responsibility 
and   deliberately  neglect  their  children. 

During  the  early  operation  of  the  law,  the  impression  seemed  to 
prevail  that  the  statute  was  criminal  or  quasi-criminal  in  character,  and 
that  a  child  could,  through  its  parent  or  guardian,  when  charged  with 
delinquency,  demand  a  jury  trial.  This  view  of  the  law  we  held  to  be 
erroneous,  which  position  is  correct  and  has  been  sustained  by  an  opin- 
ion of  the  supreme  court  of  Illinois  under  a  similar  statute,  in  which 
that  court  holds  in  substance  as  follows: 

"The  proceeding  is  statutory  and  the  object  is  not  the  enforcement 
of  the  criminal  law,  but  the  protection  of  children;  that  infants  are  in 
general,  in  a  sense,  wards  of  courts  of  chancery,  and  the  protection  and 
procedure  should  be  that  of  courts  of  equity  so  far  as  consistent  with 
the  provisions  of  the  statute." 

The  court  further  holds: 

"That  the  procedure  under  the  statute  is  constitutional  and  valid; 
that  the  commitment  by  the  court  to  institutions  is  not  imprisonment 
as  punishment  for  a  violation  of  the  criminal  law,  but  is  merely  the 
assumption  by  the  state  in  its  capacity  of  parens  patria  of  parental  au- 
thority for  education  and  reform,  and  that  the  institution  Is  not  to  be 
regarded  as  a  prison,  but,  in  fact,  a  home  and  school  established  by  law 
for  the  benefit  and  good  of  those  who  are  found  to  stand  in  need  of 
parental  care." 

Juvenile  courts  in  England  are  styled  "Courts  of  Gentle  Correction," 
and  the  name  is,  in  our  opinion,  both  euphonious  and  applicable;  as,  in 
tact,  they  are  courts  of  correction.  The  status  of  the  court  being  thus 
established,  it  may  be  interesting  to  know  that,  in  its  conduct,  the  busi- 
ness is  transacted  with  a  great  deal  of  informality.    The  technical  rules 
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of  evidence  are  brushed  aside  and  everything  touching  upon  the  chaise 
direct  and  hearsay,  is  admitted  and  usually  the  youthful  culprit  is  give; 
an  opportunity  to  tell  his  story  to  the  Judge  in  private,  and  we  cas 
safely  say,  under  proper  questioning  and  assurances,  the  truth  is  it- 
variably  told.  After  getting  at  all  the  facts,  the  case  is  disposed  of  os 
its  merits,  always  keeping  in  mind  the  welfare  and  reformation  of  it* 
child. 

Under  the  law,  as  the  same  has  been  construed,  there  is  a  wide  dis- 
cretion vested  in  the  court  in  dealing  with  the  youthful  offenders.  We 
do  not  appoint  attorneys  to  defend,  and,  in  fact,  do  not  encourage  their 
employment.  In  the  language  of  Judge  Lindsey,  "the  court  is  their  de- 
fender, and  protector  as  well  as  their  corrector."  As  a  protection  to  th* 
youthful  oftender,  that  there  may  be  no  serious  record  standing  againr 
him,  no  matter  how  grave  the  actual  offense  may  be,  he  is  simpl? 
charged  with  being  a  delinquent  child,  and  he  is  always  a  delinqueai 
never  a  criminah  being  regarded  as  one  more  sinned  against  than  sir- 
ning,  whose  unfortunate  plight  is  the  product  of  immaturity,  inexperi- 
ence, and  parental  neglect,  rjtther  than  conscious  criminality,  and  whose 
punishment  as  a  criminal  is  vicarious  and  unjust. 

There  is  no  fixed  rule  for  the  disposition  of  cases,  nor  can  there  be 
any.  Each  case  is  a  psychological  study  and  must  be  dealt  with  by 
itself.  In  order  to  do  this  We  must  ascertain  and  determine  the  con- 
tributing causes,  environment,  associates,  home  surroundings;  and  in 
a  large  majority  of  the  cases  we  find  the  delinquency  is  due  to  parenta! 
neglect.  There  are  two  classes  of  parents,  which  we  shall  designate  as 
excusable  and  inexcusable,  viz.,  widows  and  abandoned  mothers,  wh^ 
have  to  labor  for  the  support  of  themselves  and  their  families,  and 
who,  on  account  thereof,  are  unable  to  properly  look  after  and  care  for 
their  children.  The  same  reasons  apply  to  men  who  have  lost  their 
wives  by  death.  Those  belong  to  the  excusable  classes,  and  are  ifc^ 
proper  subjects  upon  whom  the  state  should  confer  its  aid. 

On  the  other  hand,  there  are  those  people  in  affluent  circumstances 
who  have  the  means  to  give  their  children  every  consideration  tcJ 
modern  advantage,  but  by  reason  of  social  demands  or  commercial  par- 
suits,  their  time  is  so  occupied  that  the  boys  and  girls  are  permitted  to 
go  whither  they  will;  and  under  those  circumstances  the  childr«  of 
such  parents  are  frequently  found  in  the  juvenile  courts.  Therv  are 
also  the  over-indulgent,  shiftless,  careless,  drunken  and  criminal  ele- 
ments.   Those  are  the  inexcusable  classes. 

What  is  needed  is  a  law  authorizing  the  court  to  place  the  reqwai- 
bility  where  it  belongs,  and,  if  necessary,  to  punish  the  real  dellnqnent. 
the  parent;  a  law  whereby  the  court  may  say  you  cannot  permit  jour 
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child  to  play  around  railroad  yards;  you  shall  not  send  him  into  saloons 
for  beer;  you  must  not  premlt  him  to  be  out  late  at  night,  or  to  use 
profane  and  obscene  language,  steal,  and,  in  fact,  run  wild  without  any 
attempt  at  proper  restraint. 

If  such  were  the  law,  most  parents,  through  shame  of  the  charge  of 
neglecting  their  children,  would  be  particular  in  keeping  them  under 
proper  control.  Self  preservation  would  be  a  strong  incentive  to  others, 
for  when  it  was  once  understood  that  a  parent  might  be  fined  or  sent 
to  jail  for  i)ermitting  his  boy  to  enter  a  saloon,  dime  show,  or  dive  of 
worse  character,  he  would  very  promptly  get  busy  and  attend  to  some 
of  his  God-given,  but  neglected,  duties.  Space  would  not  permit  of  the 
treatment  of  concrete  cases,  but  under  the  operation  of  the  law,  inade- 
quate as  it  is,  the  results  are  satisfactory,  notwithstanding  the  fact  tl^at 
we  have  only  given  this  court  the  minimum  Of  time,  as  well  as  of  con- 
sideration, owing  to  the  stress  of  business  in  other  departments. 

By  way  of  results,  we  have  seen  boys,  well  started  on  lives  of  crime, 
turned;  and  under  our  probation  system  they  promise  well  to  become 
useful  and  honest  citizens.  We  have  had  the  satisfaction  of  breaking 
up  numerous  hoodlum  gangs  in  various  parts  of  the  city.  We  have 
dealt  with  forms  of  vice  unknown  to  the  general  public,  and  with  bene- 
ficial results. 

It  is  a  well  known  fact  that  the  criminals  of  all  classes  are  recruited 
from  the  young  and  impressionable;  and  when  we  throw  the  protecting 
arm  of  the  law  around  them,  and  see  to  the  intelligent  enforcement 
of  the  statutes  enacted  for  their  protection  by  conscientious  oflacials, 
we  are  striking  at  the  root  of  the  evil  with  a  power  not  to  be  resisted. 
It  will  have  a  further  beneficial  effect  when  the  power  is  conferred  upon 
the  court  to  deal  with  the  parent  for  the  delinquency  of  the  child,  for 
it  will  certainly  awaken  parents  generally  to  a  proper  sehse  of  their 
responsiblities  with  regard  to  the  children  they  bring  into  the  world. 

The  adult  delinquency  law  should  be  made  broad  enough  to  reach 
the  able-bodied  man  whp  spends  his  time  loafing  on  the  street  comers  or 
in  the  saloons,  while  his  wife  makes  a  living  by  scrubbing  oflices  or 
taking  in  washing.  Any  such  individual  who  will  not  work,  or  one  who 
works  and  will  not  support  his  family,  should,  if  necessary,  in  order  to 
bring  him  to  a  proper  realization  of  his  duty,  be  sent  to  the  chain  gang, 
or,  in  aggravated  cases,  id  the  penitentiary. 

The  delinquency  act  should  be  amended  so  that  In  counties  of  the 
first  class  the  court,  in  its  discretion,  might  have  two  paid  officers,  who 
would  be  in  attendance  upon  the  court  at  all  times.  So  that  each  case 
submitted  with  or  without  written  complaint  might  be  promptly  in- 
vestigated.    Under  the  existing  law,  voluntary  officers  cannot  always 
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be  relied  upon,  as  they  have  other  duties  to  perform  which  require  much 
of  their  time.  The  judge  should  be  authorized  to  appoint  a  court  phy- 
sician to  examine  and,  if  necessary,  treat  all  children  when  disease  or 
illness  is  given  as  a  cause  for  delinquency,  and  that  parents  might  be 
required  to  pay  for  such  treatment  when  the  court  finds  that  they  have 
been  neglected.  The  act  should  be  further  amended  granting  the  court 
power,  by  judgment,  order,  or  decree,  to  coerce  parents,  who  wilfully 
neglect  their  children,  and  we  would  suggest  the  following  from  the 
Illinois  law. 

"In  any  case  in  which  the  court  shall  find  a  child  neglected,  dependent 
or  delinquent,  it  may  in  the  same  or  a  subsequent  proceeding,  upon  the 
parents  of  said  child,  or  either  of  them,  being  duly  summoned  or  vol- 
untarily appearing,  proceed  to  enquire  into  the  ability  of  such  parent  or 
parents  to  support  the  child  or  contribute  to  its  support,  and  if  the 
court  shall  find  such  parent  or  parents  able^  to  support  the  child  or  con- 
tribute thereto,  the  court  may  enter  such  order  or  decree  as  shall  be 
according  to  equity  in  the  premises,  and  may  enforce  the  same  by  execu- 
tion, or  in  any  way  in  which  a  court  of  equity  may  enforce  Its  decree." 

A  law  should  be  enacted  making  it  a  penal  ofFense  for  any  person  or 
the  officers  of  any  company  or  corporation  to  employ  in  the  messenger 
service  any  person  under  19  years  of  age. 

A  law  should  be  enacted  making  it  a  penal  oftense  for  any  person  to 
entice  any  girl,  under  18  years  of  age,  from  her  home  for  any  purpose 
whatsoever  without  the  consent  of  her  parents,  guardian  or  persons 
having  her  in  charge. 

A  law  should  be  enacted  making  family  desertion  without  proper 
cause  a  felony  and  providing  for  adequate  penalties.  This  act  should 
include  the  father  in  all  cases,  and  the  mother  when  charged  by  law 
with  maintenance  of  children. 

The  divorce  laws  should  be  amended  in  the  following  particulars: 

(a)  Only  citizens  of  the  United  States  and  actual  bona  fide  resi- 
dents (inhabitants)  of  the  state  for  two  years,  should  be  permitted  to 
bring  an  action  for  divorce. 

ib)  The  last  clause  of  subdivision  7,  section  4630,  Pierce's  Code, 
should  be  repealed. 

(c)  Publicity,  viz.,  after  service  has  been  made,  summons  and  com- 
plaint shall  be  filed,  six  months  before  the  cause  can  be  noted  for  trial 
or  be  heard  by  the  court. 

id)  Both  parties  shall  be  prohibited  from  contracting  the  marriage 
relation  with  any  third  party  for  a  period  of  six  months  after  filing 
decree,  and  either  one  or  both  parties  may  be  prohibited  from  contract- 
ing such  relations  for  any  longer  period  or  at  all,  to  be  fixed  in  the 
discretion  of  the  court. 
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(e)     Every  cause  shall  be  regularly  docketed  and  tried  in  open  court. 

The  foregoing  recommendations  are  prompted  from  the  fact  that  a 
large  percentage  of  the  cases  coming  before  the  juvenile  court  are  from 
the  homes  of  divorcees. 

The  law  of  contempts  should  be  amended;  increasing  the  penalties 
for  violation  of  the  court's  orders  and  decrees,  particularly  in  matters 
of  divorce,  and  as  affecting  the  welfare  of  delinquent  and  neglected 
children. 

Provision  should  be  made  for  a  separate  institution  for  the  girls 
now  and  hereafter  to  be  committed  to  the  Reform  School,  and  I  would 
suggest  as  a  name,  "State  Industrial  Home  for  Girls." 

A  law  should  also  be  enacted  making  the  abandonment  of  destitute, 
infirm  and  aged  parents,  by  their  children,  who  are  possessed  of  the 
noieans  to  provide  for  such  parents,  a  misdemeanor  with  adequate  penal- 
ties, and  when  such  aged  people  are  committed  to  the  insane  asylum 
those  responsible  for  their  commitments  should  be  charged  by  the  state 
for  their  maintenance. 

A  law  should  be  enacted  authorizing  the  courts  to  commit  inebriates, 
habitual  drunkards,  and  dope  fiends,  under  proper  procedure,  to  the  in- 
sane asylums  or  the  state  penitentiary  for  compulsory  treatment,  in 
the  absence  of  any  other  better  place  of  confinement.  ' 

A  law  should  be  enacted  to  the  effect  that  any  person  accused  of 
homicide  who  shall  set  up  insanity  as  a  defense,  and  is  acquitted  by 
the  jury,  may  be  committed  to  the  hospital  for  the  insane  or  the  peni- 
tentiary for  life,  or  any  term  of  years  to  be  fixed  in  the  discretion 
of  the  trial  court. 

The  observations,  together  with  the  recommendations  herein  con- 
tained, are  the  result  of  actual  experience  in  dealing  with  cases  touch- 
ing upon  the  various  subjects  discussed.  We  regret  that  time  and 
space  forbid  further  elaboration,  but  trust  the  bar  of  the  state  may 
interest  itself  and  bring  to  the  attention  of  the  members  of  the  legisla- 
ture to  be  elected  this  year  from  the  several  counties,  the  imperative 
demands  for  reform  legislation  along  the  lines  herein  suggested. 

Respectfully  submitted, 

A.  W.  Frateh. 
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RECOMMENDATIONS   OP   THE  ASSOCIATION  OF  PROSEXJUTING 

ATTORNEYS. 

To  the  President  and  Members  of  the  8t<Ue  Bar  Association  of  the 
State  of  Washington: 

We,  the  Association  of  Prosecuting  Attorneys  of  the  State  of  Wash- 
ington, beg  leave  to  submit  to  the  State  Bar  Association  of  the  State 
of  Washington,  that  we  have  perfected  a  permanent  organization,  which 
will  hereafter  meet  annually  at  the  time  and  place  of  the  meeting  of 
the  State  Bar  Association  of  the  State  of  Washington. 

Our  Association  will  hereafter  be  known  as  the  "Association  of 
Prosecuting  Attorneys  of  the  State  of  Washington." 

We  submit  to  the  consideration  of  your  honorable  Association  the 
following  resolutions,  which  were  unanimously  adopted  by  our  Asso- 
ciation at  our  meeting  in  the  city  of  Everett,  on  this  12th  day  of 
July,  A.  D.  1906: 

1st.  We  recommend  that  the  laws  relative  to  foreclosure  of  delin- 
quent  tax  certificates  be  so  amended  as  to  relieve  the  prosecuting  at* 
tornys  of  the  state  of  the  burden  of  foreclosing  tax  certificates  which 
are  held  by  private  individuals. 

2nd.  We  recommend  that  a  law  be  enacted  which  will  authorize 
and  empower  the  prosecuting  attorneys  to  subpoena  and  compel  the 
attendance  of  witnesses  before  him  of  such  persons  as  he  shall  suspect 
of  having  knowledge  touching  criminal  cases  which  he  may  have  before 
him  for  consideration,  and  providing  penalties  for  the  violation  thereof. 

3rd.  We  recommend  that  an  act  be  passed  that  the  judge  of  the 
superior  court  before  ordering  the  issuance  of  a  subpoena  for  witnesses 
to  the  defendant  in  criminal  cases,  may  require  the  defendant  or  Ms 
counsel  to  satisfy  the  court  upon  ex  parte  application  that  the  testlmonj 
which  such  witnesses  shall  give  will  be  material. 

4th.  We  recommend  that  a  statute  be  enacted  which  shall  define 
and  provide  a  punishment  for  criminal  slander. 

5th.  We  recommend  that  legislation  be  enacted  which  shall  provide 
a  penalty  for  the  crime  of  adultery. 

6th.  We  recommend  that  the  law  relative  to  bribery  be  so  amended 
as  to  include  city  councilmen. 

7th.  We  recommend  that  an  act  with  reference  to  bastardy  be 
enacted. 

8th.  We  recommend  that  appropriate  legislation  be  had  defining 
and  fixing  punishment  for  disorderly  conduct. 
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9tli.  We  recommend  that  the  act  of  the  legislature  of  1903  relative 
to  cumulative  punishment  of  persons  convicted  of  a  felony  or  misde- 
meanor be  so  re-enacted  as  to  include  within  the  title  of  the  act  all 
matters  included  within  the  body  of  the  act  (Laws  1903,  page  125, 
chapter  86.) 

10th.  We  recommend  that  the  act  of  the  legislature  of  March  16th, 
1903,  relative  to  the  punishment  of  persons  living  with  or  off  of  the 
earnings  of  fallen  women,  be  so  re-enacted  as  to  include  within  the 
title  of  the  act  all  matters  included  within  the  body  of  the  act. 

11th.  We  recommend  that  the  third  section  of  the  act  of  the  legis- 
lature found  on  page  163  of  Laws  of  1899,  be  amended  by  inserting 
after  the  word  "act"  of  the  third  line  of  said  section^  the  following: 

"Or  who  shall  cause,  sufter  or  permit  any  person  in  his  employ  or 
under  his  direction  or  supervision,  to  violate  any  of  the  provisions  of 
this  act." 

12th.  Whereas,  there  seems  to  be  an  uncertainty  as  to  whether  sec- 
tion 3,  to  be  found  at  page  316,  Laws  of  1905,  provides  a  penalty  for  the 
violation  of  sections  1  and  2  of  said  act  severally,  we  therefore  recom- 
mend that  legislation  be  enacted  which  will  provide  with  certainty,  a 
penalty  for  the  violation  of  these  sections  severally. 

13th.  We  recommend  that  section  7264  of  the  second  volume  of 
Ballinger's  Code  be  so  re-enacted  as  to  refer  to  chapter  51,  page  63, 
Session  Laws  of  1903. 

14th.  We  recommend  that  legislation  be  enacted  which  shall  pro- 
vide for  certainty  in  giving  notice  of  withdrawal  by  sureties  from 
official  bonds,  and  providing  for  a  return  of  service  thereof  and  for 
filing  the  same. 

15th.  We  recommend  that  appropriate  legislation  be  had  which  will 
provide  a  penalty  for  failure  on  the  part  of  corporations  to  file  with 
the  county  auditors  of  the  respective  counties  of  this  state  in  which  the 
principal  place  of  business  of  such  corporation  shall  be  located,  annually, 
a  list  of  all  the  officers  of  such  corporation. 

16th.  We  recommend  that  legislation  be  enacted  which  shall  pro- 
vide that  service  of  process  upon  the  officers  of  corporations  whose 
names  shall  appear  upon  the  last  list  of  its  officers  filed  in  the  office  of 
the  county  auditor  shall  be  deemed  a  sufficient  service  upon  such  cor- 
poration. 

17th.  We  recommend  that  such  law  be  enacted  as  may  be  neces- 
sary and  proper  to  delegate  to  juries  the  power  of  imposing  either  the 
death  penalty  or  imprisonment  in  the  penitentiary  for  the  term  of  the 
natural  life  of  the  defendant,  all  persons  who  are  found  guilty  of 
murder  in  the  first  degree. 
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18th.  We  recommend  that  in  all  cases  where  the  defendant  is 
charged  with  murder  In  the  first  degree  to  which  the  defense  of  in- 
sanity is  interposed,  the  jury  shall  have  the  right  to  return  a  yerdict 
of  not  guilty  by  reason  of  insanity,  and  upon  such  verdict  being  re- 
turned it  shall  be  the  duty  of  the  court  to  cause  the  defendant  to  be 
confined  in  some  place  of  detention  to  be  provided  by  law. 

Respectfully  submitted, 

J.    W.   HABTIfETT, 

President 
Geo.  H.  Rummens' 

Secretary. 
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EBEN  SniTH. 


Remarks  by  Hon.  C.  H.  Hanfobd. 

Mr.  President:  Since  the  last  annual  meeting  of  this  Associa- 
tion several  members  of  the  bar  of  this  state  have  been  trans- 
ferred to  another  world.  The  thoughts  which  have  found  expression 
in  reviewing  the  lives  of  persons  who  have  stamped  the  impress  of 
their  individuality  upon  the  pages  of  history,  embracing  the  localities 
and  the  times  in  which  they  were  actors,  have  added  much  to  the  store 
of  knowledge.  The  philosophy  of  human  life  and  the  study  of  human 
character  are  the  most  interesting  and  the  most  important  fields  of  in- 
quiry. The  motives  which  actuate  conduct,  the  deeds  which  develop 
character  and  make  history,  when  studied  reveal  to  us  the  secret  paths 
to  success  and  the  dangers  and  pitfalls  which  environ  us,  and  often 
our  own  capacities  and  weaknesses.  Therefore  it  is  true  that  the  good 
and  the  evil  which  men  do  live  after  them  In  the  effect  upon  others  to 
stimulate  them  to  strivie  to  do  their  best  or  to  warn  against  evil. 

It  is  well  for  us,  amid  the  activities  in  which  we  are  engaged,  to 
give  time  and  thought  to  those  whose  life  records  have  been  finished 
and  that  kind  words  should  be  spoken  commemorative  of  the  virtues  of 
our  brothers  whom  we  can  no  longer  greet  in  our  fraternal  meetings. 

I  feel  called  upon  to  speak  a  few  words  with  reference  especially  to 
the  life  of  Eben  Smith,  a  lawyer  who  lived  and  practiced  in  this  state 
for  about  twenty-five  years,  and  who  was  known,  I  believe,  to  most  of 
the  members  of  the  bar  of  the  entire  state.  Eben  Smith  was  my 
friend.  I  was  very  fond  of  him,  and  what  is  true  of  me  personally  I 
believe  will  find  response  in  the  hearts  of  all  others  who  knew  him. 
Everybody  who  knew  Eben  Smith  liked  the  man,  and  why?  He  was 
not  grreatly  distinguished  from  other  men  by  any  one  particular  char- 
acteristic, but  it  was  in  the  perfection  of  a  good  character.  In  all  the 
different  attributes  that  make  a  lovable  character  and  good  man,  Mr. 
Eben  Smith  seemed  to  approach  to  perfection.  He  was  a  genial  friend. 
His  friendship  was  always  cordial,  though  not  offensive,  never  preten- 
tious, and  there  was  a  warmth  in  his  hand  when  he  greeted  you  and  a 
cordiality  in  his  smile  that  endeared  him  to  all  who  knew  him.  He  was 
a  good  citizen,  always  willing  to  do  his  part  with  others  in  what  was 
best  for  the  community  in  which  he  lived.  He  was  a  good  man  in  his 
own  family.    In  every  way  in  which  a  man  is  true  and  faithful  to  his 
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own  home,  Eben  Smith  was  an  ideal  character.  He  was  a  good  lawyer. 
He  was  well-grounded  in  all  the  principles  of  law  and  especially  well 
informed  in  regard  to  the  details  of  equity  practice.  The  principles  of 
equity  were  not  only  ground  into  his  mind  but  his  character  seemed  to 
partake  of  the  doctrines  of  equity  jurisprudence.  He  was  faithful  to  his 
clients  and  towards  the  court  he  was  not  only  respectful  but  he  always 
showed  that  disposition  which  a  lawyer  should  have  to  aid  the  court  in 
rendering  Justice.  I  believe  that,  in  the  lives  of  such  men,  the  wealtli 
of  the  commonwealth  has  received  a  valuable  addition.  It  Is  the  lives 
and  conduct  of  its  men  and  women  which  make  a  community  great  and. 
while  he  is  gone,  his  life  and  his  conduct  should  be  to  us  an  incentive 
to  do  the  best  we  can  in  building  a  worthy  state,  in  developing  moral 
character  and  virtues,  and  the  intellectual  progress  of  the  times  m 
which  we  live.  I  will  not  consume  more  of  your  time.  In  the  few 
words  which  I  have  si^oken  I  am  only  echoing  what  has  been  said 
before  in  commemoration  of  the  life  and  character  of  Eben  Smith. 


QEORQE.  W.  FOGQ. 


Remarks  by  James  M.  Ashton. 

Mr.  President:  During  the  past  year  there  has  passed  from 
this  sphere  of  life  a  member  of  the  bar  of  Tacoma  who  was  highly 
respected  and  whose  association  and  friendship  was  sought  for  and 
highly  prized  by  every  member  of  the  bar  in  Pierce  county,  with  whom 
he  was  constantly  brought  In  contact.  That  was  Major  George  W.  Fogg, 
of  Tacoma.  Major  Fogg  came  to  this  state  when  well  along  In  life  and 
took  up  the  practice  of  his  profession  in  Tacoma.  It  was  not  long  be- 
fore we  found  in  Major  Fogg  one  whose  influence  was  that  of  loftiness 
and  elevation  to  his  brethren  at  the  bar,  particularly  in  connection  with 
the  practice.  He  belonged  to  the  old  school  of  practitioners.  The  dig- 
nity of  the  law,  and  precision  and  accuracy  with  its  practice,  were  held 
in  high  esteem  by  Major  Fogg,  and  I  believe  I  am  voicing  the  s^ti- 
ments  of  other  brethren  In  Pierce  county  when  I  say  that  it  inspired 
us  all  with  a  desire  to  adhere  to  the  high  standard  of  ethics  with  which 
Judge  Fogg  was  at  all  times  animated.  As  a  man,  his  character  was 
pure.  His  devotion  in  the  way  of  domestic  life  and  social  life  was 
earnest,  sincere  and  beyond  any  question. 

I  feel,  in  closing  these  remarks  about  Major  Fogg,  that  during  the 
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years  when  he  was  known  to  us  in  Tacoma,  and  from  all  I  have  been 
able  to  learn  as  to  his  last  days,  that,  while  they  were  afSicted  with 
considerable  suffering,  he  nevertheless  passed  into  the  Court  beyond 
with  that  degree  of  mental  ^composure  and  purity  of  conscience  which 
must  be  a  great  comfort  to  all  men  when  giving  up  the  toils  and 
troubles  of  life  in  this  world. 


QEORQE  MEADE   EnORY. 

Remarks  by  Hon.  Milo  A.  Root. 

Mr.  President  and  Gentlemen:  Unexpectedly,  I  have  been  re- 
quested to  say  a  few  words  relative  to  the  life  and  character  of 
our  departed  friend  and  brother.  Judge  G.  Meade  Emory.  It  is  certainly 
interesting  to  us  all  to  hear  such  observations  as  we  have  just  listened 
to  from  Judge  Hanford  and  General  Ashton  relative  to  the  two  dis- 
tinguished members  of  whom  they  spoke.  It  was  my  pleasure  to  know 
each  of  them.  Judge  Smith  I  knew  for  a  great  many  years  quite  in- 
timately and  I  think  he  was  one  of  the  most  lovable  men  I  ever  knew, 
possessed  of  so  many  of  those  virtues  that  mankind  universally  esteem 
as  most  commendable;  and.  while  my  acqutaintance  with  Major  Fogg 
was  not  so  intimate,  yet  it  had  extended  over  many  years  and  I  can 
highly  appreciate  the  tribute  General  Ashton  has  paid  to  his  character 
as  a  man  and  a  lawyer.  These  two  men,  if  I  might  be  allowed  to  divide 
the  members  of  the  bar  into  two  classes,  the  older  and  the  younger, 
would  fall  in  the  older  class,  and  probably  the  man  of  whom  I  am  to 
speak  would  fall  among  the  younger,  and  yet  he  had  been  in  the  practice 
for  quite  a  number  of  years,  some  twelve  or  fifteen,  I  think,  and  had 
built  up  a  reputation  of  which  anyone  might  be  proud.  Judge  Emory, 
to  my  mind,  was  a  typical  lawyer,  representing  the  best  spirit  of  this 
age.  He  was  aggressive,  he  was  active,  he  was  energetic,  he  was  vigor- 
ous. He  was  upright,  he  was  honorable.  He  belonged  to  that  type  of 
men  who  are  building  up  this  commonwealth  in  the  rapid  and  sub- 
stantial manner  in  which  we  see  it  being  developed.  He  was  a  man 
whom  you  could  not  know  without  being  favorably  impressed.  In  his 
profession  he  was  thorough,  courteous  and  gentlemanly.  He  was  a  good 
lawyer,  and  in  the  preparation  of  his  cases  he  showed  a  great  degree  of 
skill  and  was  a  hard  worker.    When  he  went  into  the  court  room  he 
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understood  his  case  thoroughly,  and  he  presented  it  well,  elthorto  oouri 
or  jury.  He  was  skillful  in  the  matter  of  ellciUng  eTidenoe  «~™J^^' 
nesses  and  in  cross^amination  and  in  presenting  what  he  beli«Ted  to 
be  the  facts  or  law  in  the  case;  and.  while  he  was  vigorous,  whflc  l« 
was  a  hard  worker,  while  he  was  skillful  in  the  practice  of  Hi*  profes- 
sion, he  never  at  any  time  forgot  those  underlying  principles  of  honesty. 
of  honorable  conduct,  of  courtesy,  which  characterize,  and  always  have 
characterized,  great  lawyers.  When  we  think  of  the  terrible  tragedy 
which  marked  his  taking  off,  the  old  adage  comes  to  us  iritli  grea. 
force,  "Death  loves  a  shining  mark."  He  was  a  good  man  to  know. 
He  was  a  man  whose  friendship  it  was  well  worth  while  to  liave.  and 
he  was  a  man  with  whom  you  could  not  associate  without  inhaling,  to  a 
certain  extent,  the  spirit  that  pervaded  his  whole  being.  He  waa  a  maa 
who  could  not  carry  on  the  ordinary  performance  of  the  duties  of  his 
professslon  without  making  his  impress  upon  those  with  whom  be  asso- 
ciated; and,  while  it  was  a  delight  to  associate  with  him  as  a  member 
of  the  bar.  it  was  also  a  great  pleasure  to  know  him  personaUy  as  a 
man.  His  ideals  were  high,  his  principles  were  sound,  and  he  was  con- 
servative, notwithstanding  his  aggressive  and  vigorous  conduct,  to  the 
extent  of  doing  his  duty  with  reference  to  the  rights  of  all  men  and 
matters  that  might  be  involved.  In  his  personal  friendships,  he  was  a 
warm-hearted,  and  generous  friend,  and,  in  his  family  relations,  he  was 
a  delightful  and  devoted  father  and  husband.  I  am  told  that,  dnring  the 
last  hours,  when  he  knew  that  death  was  approaching,  when  he  was 
suffering  great  agony,  he  put  in  much  of  his  time  consoling  his  wife, 
oblivious  of  his  own  pain  and  suffering,  his  heart  going  out  to  the  detr 
ones  he  was  soon  to  leave. 

As  waB  said  by  Judge  Hanford,  the  lives  of  these  great  men  teach  w 

lessons.     In  fact,  all  history  is  made  up,  largely,  of  the  lives  of  a  cob- 

paratlvely  few  great  men;  and  in  any  given  place,  in  any  asaodatioD 

or  profession,  the  lives  of  a  comparatively  few  give  character  to  the 

whole.    Certainly  Judge  Emory's  impress  has  been  made  upon  the  tar 

of  the  county  in  which  he  lived,  and  upon  the  bar  of  this  state.    As  « 

stop,  at  a  time  like  this,  to  dwell  upon  his  life,  to  meditate  upon  the 

principles  which  he  exemplified.  I  do  not  think  that  any  lawyer  ma 

turn  from  that  contemplation  without  being  a  better  member  of  fcl« 

profession  and  a  better  man.    I  only  wish  that  I  might  have  had  »fth 

me  data  to  give  you.  more  in  detail,  some  account  of  Judge  Emory's 

life;  but,  being  called  upon  unexpectedly,  I  am  unable  to  do  so;  bat  it 

aid  j^^^^^  ^  testify  to  his  standing  and  character  while  amosg  ns, 

a  I  feel  that,  in  thinking  over  the  lives  of  these  men  who  hav«been 

entioned  here  today,  we  all  feel  that  our  profession  is  richer  by  i«wn 
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of  their  lives  and  that  we  will  be  better  prepared  to  carry  on  the  duties 
that  fall  upon  each  one  of  us  by  contemplating  the  good  and  beautiful 
elements  of  character  which  these  distinguished  men  so  well  and  so 
fully  represented. 

The  following  memorandum  was  handed  the  Secretary  by  Judge 
Root,  subsequent  to  his  remarks  above  set  forth: 

George  Meade  Emory  was  bom  at  Atlanta,  Georgia,  February  19, 
1869.  In  1887  he  was  granted  permission  to  enter  the  sophomore  class 
of  Harvard  college  but  did  not  enter  that  institution.  In  1890  he  was 
admitted  to  the  bar  at  Syracuse,  New  York,  where  he  had  studied  in 
a  law  office.  He  also  attended  the  law  department  of  Cornell  Uni- 
versity from  which  he  graduated  in  June,  1890.  The  next  month  he 
came  to  Seattle.  From  1891  to  1901  he  was  a  member  of  the  well  known 
law  firm  of  Bausman,  Kelleher  &  Emory.  In  1901  he  was  by  the  Gov- 
ernor appointed  as  a  judge  of  the  superior  court  for  King  county,  and 
held  that  position  until  November,  1903,  since  which  time  he  was  en- 
gaged in  a  large  general  practice  up  to  the  time  of  his  tragic  death. 
He  was  married  and  had  a  family  of  six  children. 


CLARENCE  E.  QRIFFIN. 

Remarks  by  T.  L.  Stiles. 

Mr.  President:  There  is  another  name  which  I  wish  to  bring  to 
the  attention  of  the  Association,  the  name  of  a  member  of  the  Asso- 
ciation who  died  during  the  past  year  at  Tacoma  —  Clarence  B. 
GriflBn — Judge  Griffin,  we  lawyers  called  him.  Judge  Griffin  never  prac- 
ticed law  among  us.  He  came  to  us  when  he  was  considerably  ad- 
vanced in  life;  not  an  old  man  at  all,  but  a  man  who  was  prematurely 
aged  by  disease.  He  came  to  Tacoma  in  ill  health  and  was  really  unable 
to  resume  the  practice  of  law,  which  he  had  followed  in  Massachusetts, 
I  think  it  was,  for  a  number  of  years,  but  those  who  became  acquainted 
with  him  very  soon  became  impressed  with  his  qualities  and  charac- 
teristics and  it  was  fortunately  deemed  advisable  to  elect  him  as  one 
of  the  Justices  of  the  peace  and  he  was  so  elected  and  acted  as  municipal 
judge,  police  judge,  and  certainly  no  more  fortunate  appointment  could 
have  been  made  in  any  community.  He  brought  to  that  humble  office 
qualifications  which  are  not  usually  found  in  that  office.    He  was  a  man 
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of  education,  of  scientific  attainment  in  his  profession,  of  the  kicde? 
nature  and  of  eminent  good  sense.  Those  qualities  we  all  know  zt^. 
pre-eminently  useful  in  that  kind  of  a  place  and  we.  in  i^acoma,  i*^. 
that  the  absence  of  crime  from  that  community  is  largely  dae  to  his 
administration  of  that  office.  But  there  is  one  thing  for  whicn  Ju>.;^ 
Griffin  will  be  remembered  by  people  outside  of  Tacoma.:  He  bad  u 
enthusiastic  love  of  children  and  was  a  student  of  records  which  go  :3 
show  what  should  be  the  treatment  of  the  juvenile  offender.  He  became 
convinced  that  the  treatment  of  them,  as  they  have  ordinarilv  b*^- 
treated  heretofore,  was  wrong;  that  the  tendency  was  to  make  criniic^^ 
out  of  them  instead  of  making  them  good  citizens.  He  adopted  theori*^ 
of  his  own,  pushed  them,  as  he  did  everything,  vigorously,  aad  asToc 
ishingly  so  considering  the  condition  of  his  health,  and  to  him  I  think, 
more  than  any  other  person  in  the  state,  is  due  the  fact  that  we  faa^*? 
now  on  the  statute  books  of  this  state  a  juvenile  offenders'  act  and 
provisions  for  a  juvenile  court.  He  was  called  abroad,  in  many  locali- 
ties, to  express  his  views  upon  that  subject  and  was  always  found  inter- 
esting. When  he  left  an  audience  which  he  had  addressed  on  that  sat- 
ject,  there  were  no  doubters.  His  decease  lost  to  us  his  further  In- 
fluence upon  that  subject,  but  the  seed  had  been  sown  here  and  I 
believe  that  the  eftort  which  he  made  will  grow  into  fruition  and,  as 
time  goes  on,  when  this  difficult  problem  of  how  to  treat  the  children 
who  are  inclined  to  be  wayward  and  who,  if  they  are  allowed  to  go 
unchecked  and  if  their  treatment  is  wrong,  might  become  a  menace  ic 
the  state  rather  than  a  support,  I  believe  it  will  be  found  that,  largely 
through  his  efforts,  a  reformation  has  been  inaugurated  for  which  peo> 
pie  generally  in  this  state  will  rise  up  and  cali  him  blessed. 


Remarks  by  R.  S.  Holt. 

Mr.  President:  I  had  the  pleasure  of  knowing  Judge  GriOn  very 
well  indeed  during  the  time  he  was  in  Tacoma  and,  knowing  his 
history,  his  life,  his  ambitions,  I  was  always  impressed  with  the 
fact  that  there  was  something  peculiarly  pathetic  in  the  turn  of  Ms 
life  and  in  the  fact  that,  after  having  struggled  so  hard,  so  long:  and  » 
laboriously  as  he  did  to  establish  himself  as  a  lawyer  in  his  profeska. 
he  was  finally  compelled  to  lay  it  aside  and  embark  in  something  in 
the  nature  of  a  collateral  career,  but  when  we  consider  the  facts  stated 
by  Judge  Stiles,  the  opportunity  that  it  afforded  him  to  accomplish 
something  for  the  good  of  his  race,  we  realize  perhaps,  as  he  doubtless 
realized,  that  his  inability  to  follow  a  career  that  he  marked  oot  for 
himself  during  the  early  struggles  of  his  life,  perhaps  resulted  in  en- 
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abling  him  to  accomplish  that  which  he  might  not  have  been  able  to 
accomplish  had  he  remained  in  the  ranks  of  the  profession.     Judge 
GriflBn  was  born  in  either  Nova  Scotia  or  Newfoundland  and  he  was  a 
country  boy  with  few  opportunities.     He  had  the  same  early  history 
that  so  many  of  our  great  men  and  great  lawyers  have  had.    He  fought 
and   he  struggled  against  odds  to  acquire  his  education  and,  having 
acquired  that,  he  took  the  next  step  that  so  many  able  lawyers  have 
taken — ^he  commenced  to  teach  school  in  order  to  obtain  a  living.    He 
drifted  into  the  state  of  Massachusetts  and  there  he  continued  to  teach 
school  until  finally,  having  employed  his  leisure  hours  in  the  study  of 
his  profession,  he  commenced  the  practice  of  law  and  then,  attracted 
by  the  west,  he  came  to  Tacoma.    It  may  be  his  studious  life,  his  occu- 
pation, perhaps  his  temperament,  or  all  things  combined,  prevented  him 
from   developing  those  qualities  and  characteristics  that  would  have 
given  him  an  opportunity  to  make  a  success  in  the  field  which  he 
selected,  but  he  soon  found,  with  his  limited  means  and  his  retiring, 
modest  disposition,  that  he  could  not  secure  a  foothold  as  a  practicing 
lawyer,  and  it  finally  resulted  in  his  taking  the  position,  which  he  filled 
with  great  honor,  of  police  judge,  and  I  have  sometimes  thought,  when 
I  contemplate  the  life  of  the  average  lawyer,  that  it  was  a  little  sad, 
because  when  we  consider  the  important  part  we  play  in  life  and  the 
labor  than  we  devote  In  building  up  our  legal  attainments  and  acquire- 
ments, we  leave  extremely  insignificant  evidences  of  our  work  behind  us 
when  we  go,  and  if  a  lawyer  could  leave  behind  him  some  monument 
such  as  Judge  Griffin,  in  his  humble  way,  has  left  it  would  be  perhaps  a 
more  enduring  monument  than  the  ablest  and  most  distinguished  among 
us  has  the  power  and  opportunity  to  leave.  A  lawyer's  life,  to  the  casual 
observer,  would  seem  to  be  singularly  devoid  of  those  rewards  which 
come  to  most  men,  and  I  have  sometimes  felt  that  way  about  it  myself, 
but  when  we  realize  the  truth  of  what  Macaulay  said,  "Surely  no  ex- 
ternal advantage  is  to  be  compared,"  he  said,  "to  that  purification  of  the 
intellectual  eye  that  enables  us  to  behold  at  a  glance  the  hidden  riches 
of  the  mental  world;"  when  we  realize  that  perhaps  of  all  classes  of 
people  in  the  world,  except  the  professors  in  colleges,  the  lawyers  have 
the  highest  trained   minds  and   greatest  acquirements  of   knowledge 
collateral  to  their  professions;  when  we  realize  to  what  a  high  degree  of 
perfection  their  intellects  are  trained,  and  when  we  realize  that,  more 
than  all  other  classes  of  people  in  the  world,  we  can  meet  together  in 
the  highest  form  of  intellectual  and  social  pleasures,  then  perhaps  we 
will  conclude,  if  we  think  about  it,  that  our  rewards  are  not  only  in 
accomplishing  good  for  our  clients  but  in  refining  associations  with  one 
another  and  in  the  cultivation  of  the  higher  qualities  of  the  intellect. 
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224  Memorial  Addbbsses 

CHARLES  A.  MANTZ. 


Obituary  by  Whxiam  B.  Richabdson. 

Charles  A.  Mantz  was  bom  In  Medina  county,  Ohio.  In  the  month  of 
April,  1867.  He  was  the  son  of  Franklin  R.  and  Phoebe  Mant^  was  a 
graduate  of  Cornell  University,  and  was  admitted  to  the  bar  in  the  stat^ 
of  Kentucky  in  1890.  In  the  following  year  he  came  to  Washingtos. 
and  began  the  practice  of  law  at  Everett  Shortly  thereafter  he  remor^i 
to  Colville,  Stevens  county,  Washington,  and  in  1894  was  elected  proae^ 
cuting  attorney  of  that  county.  Although  he  was  remarkably  succcss^ 
ful  in  the  discharge  of  the  duties  of  that  office,  he  refused  a  renomii* 
tion,  desiring  to  devote  more  time  to  his  private  practice. 

In  1898,  he  was  elected  to  the  sUte  senate,  and  served  the  full  term 
of  four  years  in  that  office.  As  a  senator  he  soon  made  his  influence 
felt,  and  was  regarded  as  one  of  the  foremost  men  in  his  party.  He 
was  an  ardent  advocate  and  Ureless  worker  for  what  he  conceived  lo 
be  the  best  interests  of  the  common  people.  He  was  one  of  the  most 
conspicuous  advocates  of  the  railroad  commission  bUl,  and  while  he  was 
engaged  in  many  a  hotly  contested  political  battle,  his  sterling  honestr. 
and  high  character  as  a  man  challenged  the  respect  even  of  his 
enemies. 

Personally,  Mr.  Mantz  was  genial  and  companionable,  and  while  be 
had  the  respect  of  all  men,  he  was  sincerely  loved  by  his  intiina:« 
friends.  His  death  was  the  result  of  a  brief  illness,  and  caused  a  pro^ 
found  shock,  not  only  in  the  immediate  community  in  which  he  Uvei 
but  throughout  the  county  in  which  he  had  made  his  home  for  fifteec 
years,  and  where  he  numbered  many  devoted  friends. 

Mr.  Mantz  was  married  to  Miss  May  Stringham.  and  had  five  diii- 
dren,  Lee  A..  Charles  C,  Helen  E.,  Mary  K.,  and  Phoebe  R.  His  liome 
life  was  singularly  happy,  and  he  was  idolized  by  his  wife  and  chiMreo 

I  knew  him  as  a  lawyer,  and  was  proud  to  claim  him  as  a  tnsi^ 
His  professional  career  was  without  a  blemish,  and  to  it  he  gave  in«x 
of  his  time  and  energy.  He  was  a  good  lawyer,  an  honest  man,  a  mi« 
friend,  and  a  loving  husband  and  father.  More  than  this  can  scarel; 
be  said  of  any  man.  I  knew  Charley  Mantz  well,  and  loved  him  •»  « 
brother.  Our  professional  and  personal  association  wUl  always  be  one 
of  the  dearest  treasures  of  my  memory. 
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tion by  the  Supreme  Court  of  the 
United  States." 
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1902. .  .Austin  Mires President's  Address. 
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"    . .  .S.  M.  Bruce "The  Jury  System." 
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and  Labor  Organizations." 
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Methods." 

"    . .  .James  M.  Ashton "Maritime  Law." 

'*    . . .  J.  B.  Bridges "Log  Booms  on  Navigable  Rivers." 
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Page  196»  13th  line  from  bottom:  for  his  read  this. 
Page  204,  17th  line  from  top:  for  expension  read  expansion  of. 
Page  204«  2d  line  from  bottom:  for  become  read  became. 
Page  205,  4th  line  from  bottom:  for  right  read  rights. 
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Washington  State  Bar  Association 
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OFFICERS 


President 

First  Vice  President 

Second  Vice  President 

Tlilrd  Vice  President 

Fourth  Vice  President 

Secretary 

Assistant  Secretary    . 

Treasurer 


A.  G.  AvEBT,  Spokane 

R.  S.  Holt,  Tacoma 

C.  C.  GosE,  Walla  Walla 

J.  B.  Bbidges,  Aberdeen 

Jeremiah  Netbbeb,  Bellingham 

C.  Will  Shaffer,  Olympia 

W.  V.  Tanner.  Seattle 

N.  S.  Porter,  Olympia 


( The  elective  officers  named  above  constitute  the  Executive  Committee.) 

DELEGATES  TO  AMERICAN  BAR  ASSOCIATION. 
FRAiS'K  T.  Post Spokane 


Thomas  B.   Hardin 
Geo.  H.  Walker 


Seattle 
Seattle 


STANDING  COMMITTEES 


jurisprudence  and  law  reform 


E.    J.    Cannon 
E.  C.  Macdonald 
H.   W.  Canfield 
Frank  Reeves 
Ira  Bronson 


Spokane 
Spokane 
Colfax 
Wenatchee 
Seattle    ^ 


judicial  administration  and  remedial  procedure 

Will  G.  Graves Spokane 

E.    C.   Hughes Seattle 

Thomas   Burke Seattle 

Geo.  Turner Spokane 

O.    R.   Holcomb RltzviUe 


Milo   A. 


I^GAL  EDUCATION  AND  ADMISSION  TO  THE  BAR 

Root Seattle 


John  T.  Condon 
R.    G.    Hudson 
P.  M.  Troy 
W.    S.   Gilbert 


Seattle 
Tacoma 
Olympia 
Spokane 
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STANDING  COMMITTEES. 


UNIFORMITY  OF  STATE  LAWS 


Chas.  E.  Shepard 
Alfred  Battle 
S.  G.  Ck>sgrove 
F.  M.   Dewart 
B.  E.  Todd 


Seattle 

Seattle 

Pomeror 

Spokane 

Seattle 


COMMERCIAL  LAW 

John  C.  Stallcup Tacoma 

Marshall   K.    Snell Tacoma 

John  A.  Shackleford Tacoma 

Lee  C.  Delle North   Yakimi 

W.  D.  Scott Spokane 

PUBLICATIONS 

D.  B.  Trefethen Seattle 

W.  H.  Anders Olympla 

W.  V.  Tanner Seattle 

Arthur  Remington Olympla 

C.  Will  Shaffer  Olympla 

GRIEVANCES 

John  C.  Hlggins SeatUe 

W.  A.  Peters Seattle 

J.  B.  Alexander Seattle 

Denton  M.  Crow  Spokane 

E.  E.  Cushman Tacoma 

OBITUARIES 

W.  T.  Warren Davenport 

Cyrus  Happy Spokane 

L.   W.   Wheeler Seattle 

J.   D.  Campbell Spokane 

James    Dawson Spokane 

LBOISLATIVE  COMMITTEE 

^-  ^    B«'> Everett 

F.   H.  Brownell Everett 

J.    B.    Lindsley Spokane 

w.  B    Presby Goldend«le 

M.  M.   Oodman Seattle 
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STATE  BAR  ASSOCIATION 


JTJDIGIABT  COMMITTEE 


Corwln  S.  Shank 
T.   D.   Rockwell 
Henry  McLean 
Harry  Balllnger 
S.  M.  Bruce     . 


Seattle 
Spokane 
Mt  Vernon 
Seattle 
BelUngham 


NOMINATING   COMMITTEE 

J.   A.    Kellogg Bellingham 

E.  B.   Palmer  .        .        , Seattle 

Walter  Harvey Tacoma 

E.  K.  Pendergaet Conconully 

A.   J.   Falknor Olympia 


SPECIAL  COMMITTEES 


(General  Committee  on  Membership  with  power  to  appoint  County 
Sub-Committees. ) 

C.   H.    Hanford Seattle 

Edward  Whitson Spokane 

H.  E.  Hadley Olympia 

A.  G.  Avery Spokane 

JUVENILE   COUBTS 

A.  W.  Frater Seattle 

Miles  Poindexter Spokane 

Adolph  Munter Spokane 

R.  M.  Bamhart Spokane 

Howard  A.  Hanson Seattle 

CORPORATIONS 

Reese  H.  Voorhees Spokane 

Albert  J.  Laughon Spokane 

Frederick  Bausman Seattle 

W.  D.  Lane Seattle 

A.  G.  Avery Tacoma 


Digitized  by  VjOOQIC 


OFFICERS    OF    THE    AMERICAN    BAR    ASSOCIATION.   M'f>' 

PBBSIDKZTT 

Hon.  J.  M.  Dickinson.  Chicago,  Illinois. 

SECBBTABT 

John  Hinket,  Baltimore,  Maiyland. 

TBXA80BEB 

Fbedebick  B.  Wadhams,  Albany,  New  York. 

VICB   FBESIDENT    FOB    WASHINQTON 

E.  C.  Hughes,  Seattle,  Waahington. 

MEMBER  OF  GENERAL  COUNOO.  FOR  WA8HINOT0N 

Frank  T.  Post,  Spokane,  Washington. 

LOCAL  OOUNOIL 

Edwabd  J.  Cannon,  Spokane,  Washington. 
Chablbs  B.  Shepabd,  Seattle,  Washington, 
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ROLL  OF  MEMBERS 


Abbott,   T.   O Seattle 

Abel,    A.   M Al)erdeen 

Abel,  W.  H ifoiitesano 

Albertaon,  R.  B Seattle 

Alderson,  Tom   Seattle 

Alexander,   J.   B Seattle 

Alston,  C.  G Everett 

Anders,   Will   H Olympia 

Anderson,  A.  A Seattle 

Arthur,   John Seattle 

Ashton,  Jas.  M Tacoma 

Atkinson,  J.   D Olympia 

Aust,  Geo.  F Seattle 

Avery,  A.  G Spokane 

Avery,  A.  G Tacoma 

Ballinger,  Harry    Seattle 

Ballinger,  R.  A Seattle 

Bard,  W.  H Seattle 

Barney,  C.  R Seattle 

Bernhardt,  R.  M Spokane 

Barry,  A.  W Conconnlly 

Bates,  CO Tacoma 

Battle,  Alfred    Seattle 

Bausman,  Frederick   Seattle 

Baxter,  Chauncey  L Seattle 

Beals,  Walter  B Seattle 

Beatty,  W.  H Seattle 

Bedford,  Charles .• Tacoma 

Beebe,  A.  H Seattle 
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8  ROLL  OF  MEMBERS. 

Bell,  Ralph  0 : Evemt 

Bell,  W.  P Evem: 

Belt,  Geo.  W Spokane 

Bennett,  Burton  E Seattk 

Birdsall,  Wm.  T Spokane 

Black,  A.  L Bellinghain 

Black,  W.  W Everett 

Blackburn,  H.  II Taconia 

Blaine,  E.  F Seattle 

Blake,   Ilenrv  F Seattle 

Blattnor,  F.  S Tacoma 

Booth,  Roht  F Seattle 

Bradford,  James  E Seattle 

Brady,  Edward    , Seattle 

Brandt,   Emil    J Seattle 

Bront^   Thos.  II Walla    Walla 

Bridges,  J.  B Al^enleen 

Brinker,  W.  H Seattle 

Bronson,    Ira Seattle 

Browni,  Ed.  J Seattle 

Brown,  L.  Frank Seattle 

Brown,    T.    W Seattle 

Brown,  O.  P Bellinghain 

I^rownell,  F.  11 Everett 

Bruce,    S.   "M Bellinghain 

Brvan,  Fenl(\v   Seattle 

Bryan,  James  W Bremert^'n 

Bundy,   E.   W Seattle 

Burke,   Thomas    Seattle 

Burkheimer,  John  E Seattle 

Byers,  Ovid  A Seattle 

(^amp1)ell,    F .* Tacoma 

Camphell,  John  A Seattle 
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STATE  BAR  ASSOCIATION  9 

Campbell,  J.  D Spokane 

Caxifield,  H.  W Colfax 

Cannon,  E.  J Spokane 

Card,  E.  N Tacoma 

C^arkeek,  Vivian  M Seattle 

Carlisle,  Sam'l  S Seattle 

Carroll,   P.   P Seattle 

Carroll,   Thos Tacoma 

Casey,  J.  F Seattle 

Cass^  J.  P Tacoma 

Caton,   X.   T Davenport 

Chadwick,  S.  J Colfax 

Chester,  L.   F Tacoma 

Christian,   Walter Tacoma 

Claypool,  C.  E Circle  City,  Alaska 

Cleinentson,  Geo.  H Seattle 

CliiFord,  M.  L Tacoma 

Clise,  IT.  R Seattle 

Cole,   Geo.  B Seattle 

Cole,  Ir\'ing  T Seattle 

Coleman,  A.  R Port   Townsend 

C'olemaD,  Wilbra Sedro-Woolley 

Condon,  John  T Seattle 

Coiigdon,  Geo.  G Seattle 

Connor,  E.  O Seattle 

Conover,  D.  C Seattle 

Coolev,  IT.  D . Everett 

Corbin,  E.  N Wenatchee 

Corliss,  C.  W Seattle 

Corrigan,  John  L : Seattle 

Cosgrove,   Howard  G Pomeroy 

Cosgrove,  S.   G Pomeroy 

Cra^vford,  B.  B Seattle 
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10  ROLL  OF  MEMBERS. 

Cross,  J.  C Aberdeti 

Crow,  Denton  Af Sp^kai- 

Crow,  Herman  D Olympic 

Cusliman,  E.  E Tact»n.;: 

Daly,  W.  J Sero.' 

Dareb,  Wm.   F Goldonilu. 

Davidson,  J.  B Ellensburi' 

Davis,  Peter  V Seat' 

Dawson,  James   Sp'k:i:>' 

Dawson,  W.  S Sp  'kan-: 

Delle,  Lee  C Xorth  Yakiu . 

Deming,  A.  W Siii 

Denning,  J.  Henrv' Seatt  • 

De  Steigiier,  Geo.  E SeatT^* 

Dewart,  F.  M Spokane 

Dillev.  W.  A Se;ittl: 

Dobba,  Chas.  J Riverr.  l 

Donworth,    Geo Seatt^tr 

Doufflas,  J.  F Seattle 

Douglas,  James  H Sear'!e 

Douglas,  S Colvi'ic 

Dovell,  W.  T Seattle 

Drain;   James  A Xew  York  Cii.^ 

Dudley,  F.  M Spokane 

Dunbar,  R.  O Oh-nil  it 

Dye,  R.  ]\[ Davenj-r 

Eark,  Dan Seatrit 

Easterday,  J.  H Olympia 

Edge,  Lester  P ' Spokane 

Edsen,  Eduard  P Seattle 

Emerson,  W.  M Chelan 

Emmons,  R.  W Seanle 

Englehart,  Ira  P North  Yakiiui 
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STATB  BAR  ASSOCIATION  11 

Eskridge,  Eichard  Stevens Seattle 

Eveland,  G.  D Everett 

Fairchild,  H.  A Bellingham 

Falknor,  A.  J Olympia 

Farmer,  E.  M Seattle 

Farrell,  C.  H Seattle 

Faucett,  K.  J Everett 

Fay,  John  P Seattle 

Felger,  W.  W Seattle 

Fenton,  James  E Seattle 

Field,  H.  H Seattle 

Fitzpatriek,  John.  L Seattle 

Flueck,  Edwin  H Seattle 

Fogg,  Chas.  S Tacoma 

FoUmer,  Elmer  S Seattle 

Folson,  H.  D.,  Jr Seattle 

Force,  H.  C Seattle 

Foutz,  Will  H Dayton 

Frater,  A.  W Seattle 

Frost,  J.  E Olympia 

Fullerton,  M.  A Olympia 

Fulton,   Walter Seattle 

Garland,  Hugh  A Seattle 

Gaston,  O.  C Everett 

Gay,  W.  R Seattle 

Gephart,  James  M. Seattle 

Creraghty,  J.  M Spokane 

Gilbert,  W.  S ' Spokane 

Gilliam,  Mitchell Seattle 

Glass,  Chester Spokane 

Gleason,  Chas.  S Seattle 

Gnagey,  U.  D Port  Townsend 
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12  ROLL  OF  MEMBERS. 

Godfrey,  Jamee  J Seattle 

GodmaB,  M.  M Seattle 

Gordon,  Carroll Spokane 

Gordon,  M.  J Spokane 

Gorham,  W.  H Seattle 

Gose,  C.  C Walla   Walla 

Gose,  M.  F Pomeroy 

Gowan,  Richard Seattle 

Granger,   H.   T Seattle 

Graves,   Carrol  B Seattle 

Graves,  Will  G Spokane 

Gray,  John  G.    Seattle 

Gregg,  A.  H S]X)kane 

Green,  J.  Lindley Seattle 

Greene,  Roger  S Seattle 

Griffiths,  Austin  E '.    Seattle 

Griggs,  II.  S. Tacoma 

Grimshaw,  W.  A Wenatchee 

Grinstead,  Loren   Seattle 

Grosscnp,  B.  S Tacoma 

Guie,   E.   II Seattle 

Guie,  J.  A Seattle 

Hadley,  H.  E Olympia 

Haight^  Jas.   A Seattle 

Hall,  Calvin  S Seattle 

Hanford,  C.  II Seattle 

Happy,  Cyrus Spokane 

Hardman,  "Max Seattle 

Hardin,  Thos.  B Seattle 

Harmon,  U.  E Chehali^ 

Harriman,  Henry  R Seattle 

Harris,  Chas.  P.   Seattle 

Harris,    James  M Tacoma 
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Hart,  John  B Seattle 

Hartman,  John  P Seattle 

Hartson,  M.  T Spokanr^ 

Harvey,  Walter  M Taooma 

Hastings,  H.  H.  A Seattle 

Hathway,  Howard Everett 

Heaton,   O.   G Seattle 

Hess,  John  B Spokane 

Heyburn,  E.  M Spokane 

Heybum,  W.  B Wallace,  Idaho 

Hibechman,  H.  J Davenport 

Higgins,  John  C Seattle 

Higgins,  Thos.  B Spokane 

Hills,  Chas.  S Seattle 

Hill,  Wra.  l^ir Seattle 

Hindman,  W.  W Spokai^e 

Hinkle,  J.  ]) Spokane 

Hodge,  G.  J Seattle 

Hodgdon,  ( \  W Hoquiani 

Holbrook,  Paul    Seattle 

Holcomb,  O.  R Ritzvill(i 

Holland,  Geo.  F Spokane 

Holt,  R.  S Tacoma 

Horan,   J.   E Everett 

Hovey,  C.  R Ellensburg 

Howe,  James  B Seattle 

Hoyt,  Chas.  W. Spokane 

Hoyt,  Henry  M Seattle 

Hoyt,  John  P Seattle 

Hubbard,  H.  Frank   Wenatdiee 

Hudson,  R.  G. Tacoma 

Hughes,  E.   0 Seattle 
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14  ROLL  OF  MHMBBRS. 

Hughes,  H.  DeHart Seattle 

Hughes,  P.  D Seattle 

Hulbert,  Robt.  H Seattle 

Humphriee,  John  E Seattle 

Humphrey,  H.  H Spokar.j 

Humphrey,  W.  E Seattle 

Huneke,  Wm.  A Spokane 

Hurd,  M.  P.    . Mt.   Vernon 

Hutchinson,  R.  G Seattle 

Hutson,  Chas.  T Seattle 

Irwin,  G.  M Alaska 

Irwin,  L.   J Friday   Harbir 

Jacobs,  Orange    Seattle 

Jeffrey,  F.  M Seattle 

Joab,  Albert  E Taooma 

Jones,  Rich.  S Seattle 

JoHCs,  W.  L North  Yakima 

Johnson,  H.  L Taooma 

Johnstone,  Hamilton  R.   SpokaD:j 

Joiner,  Geo.  A Mt.  Vernon 

Kane,  M.  F Seattle 

Kane,  James  H Seattle 

Kauffman,   Ralph    EUensburg 

Kellam,  A.  G • Spokare 

Keith,  W.  C Seattle 

Kelleher,  John   Seattle 

Kellogg,  J.  A r Bellinghara 

Kellogg,   J.    A Seattle 

Kennan  H.  L Spokane 

Kennedy,  J.  Y Everett 

Kerr,  James  A Seattle 

Kershaw,    T.   R,    Bellingham 
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STATE  BAR  ASSOCIATION  15 

King,    J.    J.»   Leavenworth 

Kimbell,  P.  W Pullman 

Kipp,  R.  H Colfax 

Kleber,  John  C Spokane 

Kreite,  Edward  C Seattle 

Kiihn,  Joseph    Pt.   Townsend 

Laffoon,  E.  P Tacoma 

Lambuth,  W.  D Seattle 

Lane,  W.  T) Seattle 

Langford,  F.   E Spokane 

Langhorne,  M.  A Tacoma 

Larrabee,  John    Seattle 

T^eehey,  Maurice   Seattle 

Lehman,  Eobt.  B Tacoma 

Leise,   Wilf ord   M Everett 

Leo,   John Tacoma 

Lenders,  Ilenery  W Tacoma 

T^vv,  Aubrey Seattle 

Lewis,  James  Ham '  Chicago,  111. 

Lindsley,  J.  B Spokane^ 

Linck,   John  W Tacoma 

Linn,  O.  V Olympia 

T^cke,  D.  W Everett 

Tx)omis,  Henry  B Seattle 

TiOveday,  Walter   Tacoma 

Lovell,  G.  E Ritzville 

Lund,   C.  P Spokane 

Lund,  Edna  B Tacoma 

Lund,  R.  H Tacoma 

Lung,  Henry  W '. . .   Seattle 

Lyter,  M.  M Seattle 

Macdonald,  E.  C Spokane 

Mackinson,  Alex.  M Seattle 
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16  ROLL  OF  MBMBERS. 

Ar.'.in,  John  F • Seattle 

Martin,  Wm Seattle 

Maltison,  Thos Tacoma 

^^feade,  A.  E Ohnnpia 

"Meier,  Walter  F Spokane 

Mendenhall,  Mark  F Spokane 

Merritt,  II.   D Spokane 

Miller,   C.   E South  Beml 

Miller,   Chester  F Dayton 

Miller,   Eugene    Spokane 

Miller,   Fred    Spokane 

Millett,  Byron   Olympia 

Million,  E.  C Seattle 

Mires,   Austin    Ellensburg 

Moore,  Ben.  L Seattle 

Moore,  II.  D Seattle 

Moore,  James  Z Spokane 

Moore,   W.   H Seattle 

Morris,   Geo.   E Seattle 

Moser,  B.  B " Seattle 

l^Iount,  Wallace Olympia 

Mulvahill,  Robert    Everett 

Munday,  Chas.  F Seattle 

Munn,  Geo.  Lad<l   Seattle 

Miinter,   Adolph    Spokane 

Murphine,  Thos.  E Seattle 

Murphy,  Jas.  B Seattle 

Murray,  Chas.  A Spokane 

Murray,  S.  G Seattle 

Myers,  H.  A.  P Seattle 

McClinton,  James  G Pt  Angeles 

McClure,  Walter  A Seattle 

McCord,  E.   S Seattie 
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STATE  BAR  ASSOCIATION  17 

McOosky,  E.  L Colfax 

MeGilvra,  O.  C Seattle 

McLain,  Henry   Mt.   Vernon 

McLaren,  W.  G Everett 

McLean,  W.  E Seattle 

McMicken,  Maurice    Seattle 

Xash,   Frank   D Taconia 

Xeagle,  John  L * Seattle 

Xeal,  C.  n J)aveni3ort 

Xelsen,  C.  Monip Wilbur 

Xeterer,  Jeremiah Bellinghaui 

Xichols,  J.  W.  A Taeouui 

Xoon,  Henry  S Seattle 

Xuzeni,  X.  E Spokane 

Ocdon,  Ti.  I) Seattle 

Oldham,  Robt.  P Seattle 

Oiistine,  Burton  J SiK)kano 

Padgett,   B.   E Even^tt 

Page,  T.  T) Seattle 

Palmer,    E.    B Seattle 

Palmer,  Victor  E ,•  •  •  •    Seattle 

Parker,  Alfred  E Seattle 

Parker,  Emmett  X Tacoma 

Parker,  John  I{ Seattle 

Parsons,    Galusha    Taconui 

Patterson,  Chas.  E Seattle 

Pattison,  John Colfax 

Pedigo,  John  H Walla  Walla 

Peacock,  John  A S]>okane 

Peck,  H.  E Seattle 

Pelletier,  John  H Sp<jkan(' 

Pendarvis,  C.  E Seattle 

Pendergast,  E.  K Conconully 

— 2— 
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18  ROLL  OF  MEMBERS. 

Perringer,  Virgil    Bellingham 

Perrv,  John  H Seattle 

Peters,  W.  A Seattle 

Peterson,  Fred  H Seattle 

Peterson,  N.  S Seattle 

Pickrell,  J.  X Colfax 

Pioree,   Frank    Seattle 

Pile.s  S.  H Seattle 

Place,  Victor  M Seattle 

Porter,  T^".  S Olyinpia 

Post,   Frank  T Spokane 

PoAvell,  J.  II Seattle 

Pratlier,  L.   H Spokane 

Pratt,  Peter  L Seattle 

Pratt,  W.  IT .    Tacoma 

Presby,  W.  P> Goldendale 

Pn^ston,    Harold    Seattle 

Price,  James  G Seattle 

Prvun,    Edward    EUensburg 

Qniiibv,    Frank    Anacortes 

Quin,  Patrick  F Spokane 

Kanisey,  11.  J Seattle 

KawsDii,  Z.  B Seattle 

Keavis,   James  B Seattle 

Reed,  J.  F Seattle 

Reeves,  Frank    Wenatchee 

Re(»ves,   Fred    Wenatchee 

Reid,  Geo.   T Tacoma 

Reinhart.,  C.  S Olympia 

Remington,  Arthur   Olympia 

Remsl)erg,  G.  E Seattle 

Reynolds,  A.  II Walla  Walla 

Reynolds,  C.  A Seattle 
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Hhodes,  Harry  A.   Spokane 

Rice,  A.  E Chehalis 

Richardson,  W.  E Spokane 

Riddle,  C.  A Seattle 

Rinehart,   W.    V.    Seattle 

Ripley,  G.  G Spokane 

Robb,  Bamford  H * Seattle 

Robert,  J.  W Seattle 

Robinson,    J.    W Olympia 

Rochester,  G.  A.  C Seattle 

Roctvvell,  T.  D Olympia 

Rokes,  J.  A Seattle 

Roinaine,  J.  W Bellingham 

Ronald,  J.  T Seattle 

Root,  Milo  A Seattle 

Koss,  E.  W Olympia 

Eosslow,   Joseph    Spokane 

Rowland,  H.  G Tacoma 

Rozeina,   Martin    Seattle 

Rudkin,  Frank  H Olympia 

Runimens,  G.   IT Seattle 

Rnpp,  Otto  B Walla  Walla 

Ryan,  John  E Seattle 

Santer,  ().  E Seattle 

Saville,  O.  J Spokane 

Sf^otr,  W.  D Spokane 

Seabnrv,  I.  H Sedro-Wooley 

Shacklef ord,  John  A Tacoma 

vShaffer,  C.  Will    Olympia 

Shaffrath,  Paul   Seattle 

Shank,  Corwin  S Seattle 

Sharp,  R.  G Olympia 

Sharpstein,  John  L Walla  Walla 
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20  ROLL  OF  BfBMBERS. 

Sheeks,   Ben Aberdeen 

Sheller.  T.  II Seattle 

Sheller,  Wm Everett 

Shepard,  Thorn.  R Seattle 

Shopard,  Chas.  E Seattle 

Shine,  P.  C Spokane 

Shippen,   Joseph    Seattle 

Shorett,  J.  W Everett 

Shorts,  Bnice  C Seattle 

Simpson,   James  M Spokane 

Siemmons,  A.  L Ellensbnrir 

Smith,   Carl  J Seattle 

Smith,  Del.  Cary Spokane 

Smith,    Sol Sonth  Boml 

Smith,  Winfield  R Seattle 

Snell,   Bertha  M Taconin 

Snoll,  Marshall  K Taernna 

Snell,  W.  II Taeonui 

Snook,   IIerl)ert  E Sojitti" 

Snvdor,  E<l^ar  C Seattle 

Southard,   Frank   S Seattle 

Spirk,  Chas.  A Seatti-^ 

Sj)ooner,  Chas.  P Seattle 

Sqnire,  Watson   C * Seattle 

Stallenp,  John  C Taemua 

Staser,    C Kitxville 

Steele,  E.  X Olvnipin 

Steele,   Sam'l  II Seattle 

Stedman,  Livin^stcm  B Seattle 

Stoiner,  G.  E Seattle 

Steiiier,  B.   S Waterville 

Stern,  Sanrl  R Spokane 

Stewart,   Jiunes    Port  Angelcj^ 
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Stiles,  Theo.  L , . . .  .    Taooma 

Stoll,  W.   T Spokane 

Stratton,  W.   B Seattle 

Sturdevant,  R.  E Dajton 

Sullivan,  Potter  C Seattle^ 

Sumner,  Sam  E Wenatchee 

Swindle,  Anthony  J Taooma 

Tait,  Hugh  A Seattle 

Tallman,  Bovd  J Seattle 

Tanner,  W.  V Seattle 

Tavlor,  E.  Win Conconully 

Teats,   Govnor   Taooma 

Tennant,  A.  J Seattle 

Terhnne,  R.  S Seattle 

Thayor,  W.  J : Spokane 

Thompson,  H.  R Seattle 

Thompson,  R.  E Seattle 

Thompfion,  Will  H Seattle 

Thorgi-imson,  O.  B Seattle' 

Todd,  E.   E Seattle 

Tolman,  W.  W Spokane 

Totten,  Wm.  D Seattle 

To\vn,  Ira  A Tacoma 

Trefethen,  D.  B Seattle 

Troy,  P.  M Olympia 

Trimble,  W."  P Seattle 

Tucker,  O.  A Seattle 

Tucker,  Wilmon Seattle 

Turner,  Geoi^   Spokane 

Turner,  L.  T Seattle 

Vance,  T.  M Olympia 

Van  Dyke,  John  B Seattle 


Digitized  by  VjOOQIC 


22  ROLL  OF  MBMBBRS. 

Vinconhaler,  E.  A .  ^ Seattle 

Voorhees,  C.  S Spokane 

Voorhees,  Eeeee  H Spokane 

Wakefield,  W.  J.  C Spokane 

^Walker,  Geo.  H Seattle 

Vail,  J.  P Seattle 

Waller,  J.  L Seattle 

Warburton,  S Taooma 

Warren,  *W.  T Davenport 

Watkins,  Walter  Hugh Seattle 

Waugh,  J.  C Seattle 

Webster,  J.  Stanley Spokane 

Weir,  Allen   Olympia 

Weistling,  Frank Seattle 

Wells,  S.  A-  . . : Spokane 

Welsh,  J.  T Soutii  Bend 

Welsh,  W.  J Eoalyn 

Welty,  H.  J Pullman 

Wheeler,  L.  H Seattle 

Whitlock,  J.  C Seattle 

Whitson,  Edward Spokane 

Wickersham,  James   Fairbanks,  Alaska 

Wiley,  Chas.  S Seattle 

Wilhelni,  Honor  L , Seattle 

Williams,   J.   A EUensburg 

Williams,   Louis    Seattle 

Williams,  W.  Mervyn Seattle 

Williamson,  Geo.  G Taooma 

Wilshire,  W.  W. Seattle 

Wilson,  Harvey  E Seattle 

Winders,  C.  H Seattle 

Winf ree,  W.  H Spokane 

Woods,  Kalph    Taooma 
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Wooten,  Dudley  G Seattle 

Worden,  W.  A Tacoma 

Wray,  Wm Seattle 

Wright,  Elias  A Seattle 

Wrifirht,  Geo.  E Seattle 

Wynn,  Jr.,  W.  H Aberdeen 

Zent,  W.  W ; Ritzville 
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TJEPORT  OF  THE  MEETING  OF  THE  WASIIIXGTON 

STATE  BAK  ASSWIATIOX,  HELD  AT  SEATTLE, 

JJ'LY  11,  12  AXI)  l.;5.  1907. 

July  11,  1907,  10:50  a.  m. 
President  IIughks — Menil)ors  of  the  Bar  Association  will 
]>lea9e  come  to  order.     The  first  order  of  business  will  be  the 
re]HH"t  of  the  Secretary. 

SECRETARY'S  REPORT. 

Up  until  a  year  ago,  our  constitution  provided  for  an  admission  fee 
of  five  dollars  and  annual  dues  of  one  dollar;  any  member  in  arrears 
in  dues  five  years  should  be  dropped  from  the  membership  rolls. 

This  was  the  only  association  I  could  find  that  permitted  its  mem- 
bers to  remain  in  good  standing  for  five  full  years  without  the  pay- 
ment of  the  regular  fixed  dues. 

The  constitution  was  changed  at  our  last  meeting,  making  the  ad- 
mission fee  three  dollars  and  fixing  the  annual  dues  at  two  dollars; 
the  non-payment  of  dues  suspending  a  member  from  the  active  list. 

The  evidence  at  hand  now  is  that  this  plan  will  work  very  well,  and 
by  next  year  we  should  have  near  unto  a  thousand  active  progressive^ 
members,  as  capable  and  as  reputable  a  set  of  lawyers  as  can  be  found 
in  any  state. 

Both  of  our  Federal  Judges  take  a  strong,  personal,  active  interest 
in  the  Association;  all  seven  members  of  our  Supreme  Court  Bench  be- 
long to  this  Association  and  take  pride  in  its  upbuilding;  all  but  four 
of  the  thirty-two  Superior  Court  Judges  are  on  our  active  list,  to- 
gether with  the  number  of  leading  lawyers  of  the  state  who  take  a 
personal  interest  in  the  welfare  of  this  organization,  is  sufficient  to 
make  a  membership  in  this  Association  an  honor. 
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The  report  of  a  year  ago  showed  a  membership  of 247 

Number    died 4 

Removed  from  state 6 

Removed  or  withdrawn,  not  before  reported 10 

Withdrawn    1 

Quit  the  profession 3 

24 

223 

Joined   since   last   report 106 

Reinstated  to  active  membership 18 

Reinstated  but  not  to  active  membership 25 

Total   membership    .' 372 

Of  those  joining  at  our  iast  meeting  there  have  not  paid  admis- 
sion fee  '.  1 ..."...-. ,' 10 

In  arrears  tor  years  prior  to  1906 68 

li\  arrears .  for  years  1906 25 

V  •-.  :"      ^  103 

Active   membership    269 

Dues  and  fees  collected  during  year |668,50 

Expenses  of  office 561.50 

Turned  over  to  Treasurer 1107.00 

July  10,  1907.  C.  Will  Shaffer,  Secretary. 

Note. — Above  report  was  made. 

New  names  have  been  added  to  membership  to  number  of 139 

Reinstated  to  active  membership 39 

Total  active  membership  at  time  of  going  to  press,  Oct.  15... 447 
Total  membership  Oct.  15 550 

President  Hughes — Wliat  will  you  do  with  the  report  of 
tlie  Secretary  i  If  there  is  no  objection  it  will  be  accepted  and 
placed  on  file.  I  wonld  like  to  make  a  suggestion  to  the  Secre- 
tary that,  in  making  up  the  printed  record  of  the  proceedings, 
he  revise  his  report  so  as  to  include  all  who  may  have  liecome 
members  since  the  report  was  made  or  during  this  meeting. 
There  are  several  reasons  which  will  be  apparent  a  little  later 
why  we  are  anxious  to  have  the  membership  as  large  as  pos- 
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sible  in  the  Bar  Association,  at  the  conclusion  of  this  meeting. 

The  next  order  will  be  the  rep)it  of  the  Treasurer. 

Secretary  Shaffer — The  Treasurer  delivered  to  me  his  re- 
pK)rt  as  he  will  not  be  able  to  be  here  until  this  evening  and  he 
asked  me  to  read  the  report  for  him. 

TREASURER'S  REPORT. 

Olympla,  Washington,  July  10,  1907. 
To  the  Officers  and  Memhera  of  the  Washington  State  Bar  Association: 
Gentlemen — I  have  the  honor  to  present  for  your  consideration  this» 
my  annual  report,  as  Treasurer  of  this  Association,  for  the  fiscal  year, 
ending  July  10.  1907. 

RECEIPTS 

To  balance  as  per  last  report $  70.10 

To  received  from  Secretary 107.00 

Total    $177.10 

DISBURSEMENTS 
By  paid  out $000.00 

To  balance  cash  on  hand $177.10 

Respectfully  submitted, 

Nathan  S.  Porter.  Treasurer. 

Presidet  Hughes — If  there  is  no  objection  to  the  Treasr 
urer's  report  as  read,  it  will  be  accepted  and  filed. 

We  will  now  have  the  reports  of  the  committees. 

Is  the  Chairman  of  the  Uniformity  of  State  Laws  Committee 
prepared  to  make  a  report.  Mr.  Charles  E.  Shepard  is  Chair- 
man of  that  Committee. 

REPORT  OF  COMMITTEE  ON  UNIFORMITY  OF  STATE  LAWS. 
2'o  the  Washington  State  Bar  Association: 

Tbe  Committee  on  Uniformity  of  State  Laws  respectfully  reports 
til  at  since  the  last  meeting  of  this  Association  there  has  been  much  ac- 
tivity in  promoting  uniformity  of  legislation,  both  national  and  state. 
While  national  legislation  of  this  character  does  not  fall  within  this 
Committee's  province,  it  is  well  to  briefly  refer  to  such  as  has  been 
p&s6€d  recently  to  give  the  Association  a  summary  review  of  the  preih 
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ciit  elate  of  the  movement.  Within  the  past  year  four  important  biiU 
in  congress,  all  tending  to  bring  about  uniformity  of  law  and  of  coin- 
mercial  dealings  throughout  the  country,  where  there  was  before  muc- 
diversity  and  frequently  conflict  and  inconsistency  of  law  and  of  eoE 
mercial  dealings  in  different  states,  have  become  laws.  These  are  tir 
railroad  rate  bill,  the  pure  food  bill,  the  meat  inspection  bill,  and  cbe 
naturalization  bill.  Members  of  the  Association  will  doubtless  under- 
stand the  general  scope  and  purpose  of  these  bills  and  it  is  not  neoe«- 
8ar>  to  summarize  them.  It  is  enough  to  say  that  each  of  them  r^ 
quires,  and  if  properly  enforced,  will  compel  an  absolute  uniformity 
and  absolute  reliability  as  to  the  very  important  matters,  indicated  bf 
their  titles.  In  the  very  nature  of  things  all  persons  applying  for  citi- 
zenship  of  our  common  country  should  be  required  to  submit  to  tL^ 
si^me  tests  and  to  go  through  the  same  proceedings  in  every  court  ii: 
the  country;  transportation  charges  should  be  uniform  under  unifom 
conditions,  and  foods  and  drugs  should  be  protected  from  adulteration 
or  from  misbranding  by  the  same  methods  and  with  the  same  sanc- 
tions everywhere,  and  the  inspection  of  meats  should  be  equally  rigid 
in  every  place  in  the  country  where  they  are  prepared  for  sale  and  ex- 
port. Of  course,  as  to  foods,  drugs  and  meats,  and  as  to  railroad  trans- 
portation the  legislation  of  congress  cannot  reach  intrastate  businesa 
but  only  interstate  business;  nevertheless,  these  federal  statutes  tend 
to  bring  about  uniformity  and  will  strengthen  the  hands  of  those  who 
are  working  for  uniformity  of  legislation  within  the  limits  of  the  state, 
besides  compelling  it  in  interstate  business. 

Coming  to  the  subject  which  lies  expressly  within  the  province  of 
this  committee,  to-wit,  efforts  to  bring  about  uniformity  of  state  stat- 
utes, the  committee  has  to  report  that  at  the  last  or  sixteenth  annual 
conference  of  the  commissioners  on  uniform  state  laws,  held  at  St 
Paul,  August  25-29,  1906,  two  very  important  bills,  which  have  been 
before  the  conferences  of  the  last  three  years,  were  considered  and  re- 
ceived their  final  shape.  These  were  the  proposed  bill  to  make  UBifdnn 
the  law  of  sales  and  the  law  of  warehouse  receipts.  Each  of  these  bills 
had  been  previously  considered  both  by  the  proper  committees  of  com- 
missioners and  by  the  conference  itself,  and  were  considered  again  ard 
amended  at  the  conference  of  1906.  This  committee  cannot  summarize 
these  bills  within  reasonable  space,  but  it  has  a  considerable  number 
of  copies  for  distribution  and  files  copies  of  them  with  the  Secreury 
of  the  Association.  Any  member  desiring  a  copy  of  either  of  theee  Nils 
can  obtain  it  from  the  chairman  of  the  committee  so  long  as  the  suppl} 
lasts.  Two  members  of  the  committee  have  been  uniform  law  eommis- 
sioners  from  the  state  for  the  past  two  years  and  after  considerable 
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study  of  the  subject  they  have  no  hesitation  in  saying  that  these  bills 
are  very  carefully  drawn,  are  clear,  comprehensive  and  as  concise  as 
in   the  nature  of  the  case  a  codification  covering  these  large  and  im- 
portant subjects  can  be  made.    In  the  opinion  of  the  committee  these 
are  among  the  subjects  on  which  uniformity  of  law  is  most  desirable 
and   the  advocates  of  uniform  state  laws  take  their  stand  here  upon 
their  strongest  ground.    There  are  and  always  must  be  local  differences 
on  some  subjects  influenced  by  local  questions  of  climate,  productions, 
occupations  of  the  people  and  methods  of  business  which  will  reflect 
themselves  In  the  differences  in  state  statutes  which  can  never  be  elimi- 
nated as  long  as  there  are  states;  but  on  other  subjects  there  is  such 
inherent  and  inevitable  similarity  in  the  nature  of  the  transactions  in- 
volved that  the  law  ought  to  be  uniform  throughout  the  country  and 
throughout  the  commercial  world.    The  law  of  bills  and  notes  is  the 
best  example  of  this  class  of  subjects  and  the  remarkable  success  of 
the  uniform  law  on  that  subject  is  a  very  strong  argument  in  favor  of 
the  new  bill.    The  law  of  sales  and  the  law  of  warehouse  receipts  and 
the  law  of  bills  of  lading  are  subjects  on  which  there  is  almost  as  com- 
plete a  need  and  as  strong  a  tendency  toward  uniformity.     Your  com- 
mittee therrfore  recommends  that  this  Association  give  the  weight  of 
its  approval  to  the  proposed  bills  on  sales  and  warehouse  receipts. 

Each  of  these  bills  was  submitted  by  the  uniform  law  commis- 
sion»^rs  of  this  state  to  the  legislature  at  its  recent  session  and  the 
chairman  oT  this  committee  in  r'^rson  advocated  these  bills  before  the 
ju(!i'iary  committee,  bur  1  oth  of  them  were  rejected.  The  legislature 
in  the  brief  period  of  its  limited  session  and  under  the  pressure  of  a 
large  number  of  other  important  subjects  which  were  before  it  at  that 
session  evidently  had  not  time  to  consider  the  matter  as  carefully  as  it 
should  have  done.  We  believe  that  the  recommendation  of  this  Asso- 
ciation will  have  greater  weight  with  the  next  session  of  the  legisla- 
ture and  we  trust  that  we  may  have  it. 

In  the  report  of  this  committee  to  the  Bar  Association  in  its  1906 
meeting  the  committee  set  forth  at  considerable  length  what  had  been 
done  up  to  that  time  to  bring  about  a  uniform  law  on  the  subject  of 
divorce  and  the  annulment  of  marriage.  This  subject  is  within  the 
scope  of  the  conferences  of  the  uniform  law  commissioners,  but  it  has 
not  occupied  the  attention  of  those  conferences  to  more  than  a  very 
limited  extent.  An  independent  movement,  largely  promoted  by  lay- 
men as  well  as  lawyers,  resulted  in  the  uniform  divorces  congress  men- 
tioned in  our  last  report.  The  first  meeting  of  that  congress  was  held 
at  Washington,  D.  C,  on  February  19-22,  1906,  and  the  resolutions 
adopted  were  set  out  in  full  in  our  last  report.    An  adjourned  session 
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of  the  congress  was  held  in  Philadelphia  on  November  13-14,  ISK-t.  il: 
resulted  in  the  adoption  of  a  proposed  act,  of  which  we  file  a  copy  ^r. 
the  Secretary.     The  Governor  appointed  the  three  uniform  law  cci 
missioners  as  delegates  to  that  congress,  but  there  was  no  legisla   • 
authority  for  such  appointment  or  for  meeting  the   expenses  of  ii 
delegates  to  the  congress,  and  none  of  the  commissioners  fell  wi  ..:- 
under  the   circumstances  to   attend   that   congress  at    either  sess  . 
There  are  a  number  of  good  provisions  in  the  proposed   uniform  :^" 
notably  those  requiring  two  years'   residence  of  the   plaintiff  ic    - 
state  in  which  the  divorce  suit  is  brought  if  the  cause  of  divorce 
not  arise  therein,   stringently   safeguarding  the  defendant's   right 
notice  of  the  suit  when  service  Is  by  publication,  so  far  as  such  Dr/- 
can  possibly  be  communicated  to  him,  and  requiring  a   delay  of  < - 
year  after  the  hearing  before  the  entry  of  the  final  and   irrevota- 
decree  of  divorce.    But  in  other  respects  the  bill  is  defective,  especl: 
in  tlhat  it  does  not  provide  for  a  division  of  property  or  for  alimot 
For  this  reason  the  uniform  law  commissioners  did  not  feel  that  :^- 
could  recommend  to  the  legislature  the  adoption  of  this  bill,  and  thi- 
fore  nothing  was  done  with  it  in  the  last  session. 

We  conclude  by  renewing  our  earnest  recommendation  that  the  A.- 
sociation  as  a  body  and  its  individual  members  use  their  influence*  « 
the  next  legislature  in  favor  of  the  proposed  acts  on  the  law  of  sa  - 
and  of  warehouse  receipts  and  that  the  legislature  also  be  reoommecl' 
to  make  proper  provision,  which  it  has  not  yet  done,  for  confini::- 
the  active  participation  of  the  uniform  law  commissioners  of  ti  ^ 
state  in  the  proceedings  of  the  annual  conferences  from  year  to  }^^' 
Respectfully  submitted, 

Charles    E.    Shepard,    Chairman. 

Alfred  Battle. 

O.    R.    HOLCOMB. 

John  H.  Powell. 
A.  L.  Black. 
Seattle.  Wash..  August  14.  1^"" 
C.  Will  Shaffer,  Esq.,  Secretary  of  the  State  Bar  Association,  Oiyr. 
pia,  Washington: 
My  Dear  Sir — I  suppose  the  proceedings  of  our  recent  State  B^' 
meeting  are  not  yet  in  print.     If  so,  I  wish  you  would  add  a  footno'^ 
to  the  report  of  the  uniform  law  committee  to  the  following  effect: 

Since  last  year,  Illinois,  New  Mexico  and  West  Virginia  b>^f 
adopted  the  negotiable  instrumenU  law.  This  makes  in  aU  ^^^''' 
three  states,  territories,  and  District  of  Columbia,  in  which  that  1«* 
has  been  enacted.    The  uniform  sales  act  has  been  enacted  in  Ari»«^ 
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Oonnecticut  and  New  Jersey.  The  warehouse  receipt  act^  has  been 
enacted  in  Connecticut,  Massachusetts,  New  Jersey,  Illinois,  Iowa  and 
]Montana.  Yours  truly, 

Chablks  E.  Shepabd. 

President  HuCtHES — ^What  will  you  do  with  the  report  of 
this  committee.  If  there  is  no  objection  it  will  be  received, 
adapted  and  placed  on  file. 

Other  committees  were  called  and  time  for  presenting  report 
fixed. 

The  Committee  on  Publications,  Arthur  Remington,  chair- 
man. 

Secretary  ShxVffer — Mr.  Remington  has  sent  in  his  report 
and  has  asked  me  to  see  the  other  members  of  the  committee, 
but  I  have  been  so  busy  that  I  could  not  see  them.  I  will  read 
his  report  and  if  there  are  any  other  members  of  the  committee 
here  who  desire  to  dissent  they  may  do  so. 

Olympla,  Wash.,  July  6,  1907. 
To  the  Secretary  Washington  State  Bar  Association: 

It  has  been  impracticable  to  hold  a  meeting  of  the  Committee  on 
Publication.  On  behalf  of  the  committee,  the  undersigned  report  as 
follows: 

The  publication  of  the  annual  report  was  not  completed  and  ready 
for  distribution  until  about  the  first  of  October,  1906.  This  delay  was 
due  entirely  to  the  practice  of  the  authors  of  papers  of  failing  to  leave 
their  papers  with  the  Secretary  and  taking  them  home  for  the  pur- 
pose of  revision.  This  revision  can  best  be  done  from  the  proof  sheets, 
which  are  always  submitted,  and  we  strongly  recommend  that  all 
papers  be  left  on  the  Secretary's  desk  as  soon  as  they  have  been  read, 
and  that  the  Secretary  be  instructed  to  deliver  the  paprs  to  the  Chair- 
man of  the  Committee  on  Publication  immediately  at  the  close  of  the 
meeting.  Much  time  can  thus  be  saved  and  the  risk  of  loss  of  papers 
lessened. 

We  believe  that  a  sufficient  number  of  the  annual  reports  should  be 
bound  in  substantial  covers  to  supply  the  demand  for  all  exchanges 
with  other  associations,  and  the  demands  of  members  wishing  to  pay 
for  the  cost  of  binding.  Covers  in  the  present  form  have  been  forced 
on  the  committee  by  lack  of  sufficient  appropriation,  and  are  unsatis- 
factory to  many  of  the  members,  who  would  prefer  to  pay  the  cost  of 
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a  permanent  binding.    The  paper  covers  are  not  up  to  the  standard  cf 
our  exchanges,  and  reflect  no  credit  upon  our  Association. 
Respectfully  submitted, 

Arthttb  Remington,  Chairman. 

President  Hugites— The  Committee  on  Obituaries,  W.  i: 
Pratt,  chairman. 

Mr.  Pratt— I  have  not  had  time  to  see  the  other  moniU^r^    : 
the  committee,  but  from  corresix>ndence  ^nth  the  Secretary  ai. 
my  own  knowled^  of  the  fact,  we  have  to  re]>ort  that  therr  :..- 
passed  away  during  the  year  members  of  the  Assi>ciation,  a^  :• 
lows:    Judge  W.  H.  Harris  of  Tacoma,  died  July  L>:ira.  r.»«^- 
Hon.  B.  F.  Hueston  of  Taeoma,  died  May  0th,   IIMJT:  Ju-L- 
Thad.  Huston,  who  died  June  25th,  1007,  and  Jndtr<>  Ci-  rz 
C.  Hatch,  who  died  last  fall. 

In  memorv  of  our  departed  associates  I  have  aske<l  Juilir*   I' 
y.  Parker  of  Taeoma  to  deliver  the  usual  obituary  up»n  Jm-^ 
Harris;  Hon.  T.  L.  Stiles,  upm  the  life  of  Judge  Thad.  lis- 
ten;  T    W.   Hammon  of  Taeoma,  late  law  partm^r  of   15,   1" 
Hueston  and  ilarshall  K.  Snell  former  schoolmate  and  lifi-r:: . 
friend,  to  talk  to  us  upm  the  life  and  works  of  mir  aei>arr-. 
friend,  E.  F.  Huestim.     I  will  also  ask  Judge  Morris  to  dt>li-: 
an  obituary  uiK)n  the  late  Judge  Hatch.     I  hardly  think  L   > 
here  yet,  but  he  will  probably  be  here  a  little  later. 

Prksident  Hugiies— If  there  is  no  objection  the  rvy^m  ■•: 
the  committee  will  he  adopted. 

Mr.  Secretary,  a  time  will  be  designated  later  for  ln-arin- 
remarks  in  memory  of  the  deceased  meml>ci-s  of  our  A>s<»i'inr!*  ::■ 
And  if  the  chairman  of  the  committee  will  indicate  tf>  tIu*  S 
retary  when  tliese  gvntlemen  apix)inted  to  deliver  euh»gir>   " 
be  pres<Mit  it  will  assist  us  in  fixing  the  time. 

Tlie  next  is  the  Six^cial  Committee  on  Meml>ershi]>.  Juk* 
Ilanford  was  a  member  but  lie  is  out  of  the  city.  The  i^'-^* 
member  is  Judge  Whitson. 
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Judge  Whitson — :Mr.  President,  the  only  report  the  com- 
mittee has  to  make  is  that  in  accordance  with  the  resolution  at 
the  last  meeting,  it  ])repai'ed  and  sent  a  circular  letter  to  the 
members  of  the  bar;  that  is,  it  was  pre])ared  by  Judge  Hanford 
and  sent  to  various  memlx^rs  of  the  c<mimittee,  and  these  letters 
have  been  sent  out. 

PiiESiDENT  irirGiiES — Thc  ucxt  is  the  Committee  on  Juvenile 
Court,  Judge  Frater,  chairman. 

Jedge  Fkatkr — Mr.  Chainuan,  some  weeks  ago  I  corre- 
sponded with  Judge  Kennan  and  some  other  members  of  the 
committee  requesting  that  thev  prepare  a  re}X)rt,  a  rejwrt  of 
subsequent  prot'eodings.  Last  year  T  prepared  a  report  and  I 
wish  some  one  else  to  prepare  one  for  tliis  meeting.  I  don't 
see  any  of  the  members  present  here,  and  1  have  not  submitted 
this  rejx>rt  to  the  committee,  liowever  I  will  read  it  and  it  can 
be  submitted  to  them  later  on. 

Seattle,  Wash.,  July  2,  1907. 
To  the  Washington  State  Bar  Assof  ,ofUj7t  : 

Gentlemen — Your  Committee  on  Juvenile  Courts  begs  leave  to  sub- 
mit the  following  report: 

Your  committee  at  the  last  session  of  the  legislature,  either  col- 
lectively or  as  individuals,  caused  to  be  introduced  or  gave  their  as- 
sistance to  the  enactment  of  the  following  laws,  all  of  which  relate 
directly  or  indirectly  to  the  welfare  of  the  children  or  youth  of  our 
state  and  in  a  measure  supplement  or  extend  or  make  more  effectual 
the  work  of  the  Juvenile  Court: 

House  bill  No.  4,  introduced  by  Mr.  Beebe  and  found  on  page  16 
of  the  Session  Laws  for  this  year,  and  being  "An  Act  to  provide  for 
the  punishment  of  parents  or  persons  responsible  for,  or  contributing 
to,  the  delinquency  of  children  of  the  age  of  17  years  or  under."  This 
bill  is  the  same  one  that  was  introduced  under  the  direction  of  your 
committee  two  years  ago  and  after  passing  the  House,  failed  of  pas- 
sage in  the  Senate.  This  year  the  bill  passed  without  any  opposition 
to  speak  of.    This  shows  the  growth  of  public  sentiment  in  our  state. 

House  bill  No.  62,  introduced  by  Mr.  Hanson,  being  "An  Act  re- 
lating to  the  offense  of  unlawful  enticement  and  providing  a  penalty," 
found  on  page  46  of  the  Session  Laws  for  this  year. 
— 3— 
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House  bill  No.  223,  introduced  by  Mr.  Beebe,  being  "An  Act  to  pre- 
vent and  punish  family  desertion  or  non-support  and  to  proTide  for 
support  bonds  and  for  suspension  of  trial  and  sentence/'  found  on 
IMg3  199.  For  probably  ten  years  or  more,  repeated  efforts  have  been 
made  to  secure  passage  of  this  or  a  similar  law  by  our  legislature,  and 
this  year  very  little  opposition  was  made  against  it. 

House  bill  No.  65,  introduced  by  Mr.  Hanson,  being  "An  Act  amend- 
atory of  the  Juvenile  Court  law  and  providing  for  the  payment  of  pro- 
bation officers  and  authorizing  the  courts  to  inquire  into  the  ability 
of  the  proper  person  to  support  delinquent  or  neglected  children  and 
to  require  them,  if  found  able,  to  do  so,"  found  on  page  208  of  the 
Session  Laws  for  this  year. 

House  bill  No.  162,  also  introduced  by  Mr.  Hanson,  being  "An  Act 
to  regulate  the  employment  of  child  labor  and  to  prohibit  the  employ- 
ment of  persons  under  the  age  of  19  years  as  public  messengers."  etc., 
found  on  page  238. 

House  bill  No.  309.  introduced  by  House  Committee  on  Public 
Morals  and  commonly  known  as  the  "Anti-Cigarette  Law"  found  on 
page  293. 

House  bill  No.  202.  introduced  by  Mr.  Bassett,  being  "An  Act  relat- 
ing to  the  compulsory  education  of  children  between  the  ages  of  ? 
and  15  years  and  forbidding  the  employment  of  children  during  the 
session  of  the  public  schools,"  found  on  page  569. 

The  thanks  of  this  committee  and  this  Association  are  certainly 
due  Messrs.  Beebe,  Hanson  and  Bassett  and  to  the  House  Committee 
on  Public  Morals,  as  well  as  to  many  other  members  of  both  branches 
of  the  legislature,  who  gave  these  gentlemen  their  staunch  and  undl- 
divided  snupport,  for  their  zeal  and  success  in  securing  the  enactment 
of  these  various  bills  into  law. 

Your  committee,  however,  is  mindful  of  the  fact  that  laws  alone 
will  not  remedy  evils  nor  enforce  themselves,  and  that  there  is  great 
opportunity  and  indeed  great  responsibility  upon  this  Association  to 
inculcate  upon  its  members  and  through  them,  upoa  the  public,  respect 
for  law  as  law  and  the  enforcement  of  law  without  fear,  favor  or  el- 
ceptlon  because  It  is  the  law  of  the  land.  Our  capacity  for  self-govern- 
ment is  determined  by  critics  and  must  also  finally  be  determined  by 
ourselves  by  the  extent  to  which  our  laws  are  enforced  or  disregarded. 

Respectfully  submitted. 

Committee. 

Prksidknt  Hi'GJiES — If  there  is  no  objection  the  report  \\-ill 
f>e  adopted  and  filed  with  the  secretarv. 
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The  next  is  the  Committee  on  Corporation,  Greorge  F.  Doug- 
las, chairman. 

Secrktary  Shaffer — Mr. '  Douglas  informed  me  that  he 
oould  not  be  here  and  left  ^lis  report.  1  will  read  it  if  you  de- 
sire. 

President  Hughes — ^I^roceed. 

REPORT    OP    THE    COMMITTEE    ON    CORPORATIONS    OF    THE 
WASHINGTON  STATE  BAR  ASSOCIATION. 

Your  committee  appointed  by  the  President  of  the  Washington 
State  Bar  Association  begs  leave  to  report  as  follows: 

The  corporation  laws  of  the  State  of  Washington  have  been  made 
piecemeal,  and,  as  a  result,  the  corporation  code  is  incomplete  and  is 
not  what  might  be  called  a  well-rounded  code,  nor  is  it  a  code  abreast 
of   the  times  from  a  corporation  standpoint. 

It  was  proposed  to  have  our  committee  frame  a  new  corporation 
code  and  to  have  this  code,  when  prepared,  submitted  to  the  legisla* 
ture.  It  was  not  possible,  however,  to  have  meetings  of  our  committee, 
owing  largely  to  the  fact  that  the  members  of  the  committee  reside  in 
various  sections  of  the  state,  and  hence  no  action  was  taken  toward 
the  preparation  of  a  code. 

To  show  the  need  of  a  new  corporation  code,  we  wish  to  call  your 
attention  to  some  points  in  our  laws  which  are  indefinite  or  incom- 
plete. 

Sections  7058,  Pierce's  Code,  reads  as  follows:  "When  the  certifi- 
cate shall  have  been  filed,  the  persons  who  shall  have  signed  and 
acknowledged  the  same,  and  their  successors,  shall  be  a  body  cor- 
porate and  politic  in  fact  and  in  name  by  the  name  stated  in  their 
certificate."  What  certificate?  Tlje  law  does  not  require  the  filing  of 
any  certificate,  but  requires  only  the  filing  of  articles  of  incorporation. 
As  a  result,  lawyers  have  assumed  that  the  word  "certificate"  in  this 
section  means  the  word  "articles." 

Sections  7055  and  7056,  Pierce's  Code,  provides  for  the  filing  of  a 
list  of  ofllcers  of  the  corporation,  a  very  useful  provision,  but  provides 
no  penalty  for  failure  to  file  the  list,  and  as  a  consequence  these  sec- 
tions which  should  be  observed  are  very  seldom  observed. 

Section  7054,  Pierce's  Code,  was  intended  to  prevent  the  duplication 
of  corporate  names.  If  a  corporation  has  been  dissolved,  so  that  the 
corporate  name  is  no  longer  used  by  any  corporation  in  this  state,  this 
name  cannot  be  used  by  any  corporation.     The  corporation  acts  of 
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Massachusetts  provide  that  a  corporation  shall  not  assume  the  nam^ 
of  any  domestic  or  foreign  corporation  carrying  on  business  In  the 
Commonwealth  at  the  time  of  the  o^ga^ization  or  within  three  years 
prior  thereto,  except  with  the  consent  of  the  existing  corporation. 
There  should  be  some  such  provision  in/the  laws  of  our  state. 

Section  7059,  Pierce's  Code,  requires  the  trustees  of  a  corporation 
to  take  an  oath  as  provided  by  the  laws  of  the  state.  There  is  no  oatli 
provided  by  the  laws  of  the  state;  as  a  consequence,  lawyers  have  be«n 
constructing  an  oath  according  to  their  own  ideas,  or  else  have  taken 
the  position  that,  no  oath  being  provided,  it  is  not  necessary  qualifica- 
tion for  a  trustee. 

Section  7068,  Pierce's  Code,  in  relation  to  the  powers  of  a  corpora- 
tion to  issue  negotiable  paper  is  indefinite. 

Sectioji^  7070,  Pierce's  Code,  makes  it  the  duty  of  the  trustees  of  a 
corporation  to  keep  certain  records  of  the  stockholders, — a  very  reason- 
able and  useful  provision, — but  it  provides  no  penalty  for  failure  to 
keep  the  record. 

Section  6,  page  140,  Laws  of  1907,  provides  for  an  annual  license 
fee  of  fifteen  dollars.  If  articles  of  incorporation  are  filed  on  the  3>Uh 
day  of  June,  the  license  fee  for  one  day's  existence  is  still  $15.00.  To 
be  at  all  equitable,  the  fee  should  be  proportioned  in  some  way  to  the 
length  of  time  the  license  is  to  run,  or  the  license  should  run  one  ye<.r 
from  its  date. 

There  is  no  provision  in  our  corporation  laws  for  the  consolidaiion 
of  two  corporations,  which  is  surely  a  very  useful  provision  and  is  a 
provision  usually  found  in  new  corporation- codes. 

There"  is  no  provision  in  our  laws  for  the  issuance  of  more  than  on«> 
kind  of  stock,  and,  as  a  consequence,  corporations  have  been  issuing 
various  kinds  of  preferred  stocks  based  entirely  on  agreements  amone: 
the  stockholders. 

There  is  no  provision  in  our  laws' for  the  holding  of  trustees'  mwt- 
Ings  outside  the  state,  as  is  usual  in  the  later  corporation  codes. 

Our  laws  do  not  provide  for  annual  reports  as  is  now  usual  in  n»r- 
poration  acts. 

Our  law  is  Inequitable  in  that  it  requires  a  fee  of  twenty-five  dollars 
from  each  corporation  irrespective  of  the  amount  of  the  capital  stock  of 
the  corporation. 

There  is  no  provision  in  our  statutes  for  cumulative  voting,  as  :* 
usual  in  the  later  corporation  acts. 

There  Is  no  provision  in  our  statutes  for  extending  the  time  of 
corporate  existence,  but  this  seems  to  be  prevented  by  our  constitution 

In  many  other  particulars,  our  present  corporation  code  is  not  m 
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harmony  with  the  newer  corporation  codes  of  the  other  states  in  the 
Union. 

There  has  been  a  great  growth  in  the  number  of  corporations  in 
the  last  few  years,  and  the  corporation  is  now  playing  a  more  im- 
portant part  in  the  business  world  than  at  any  previous  time.  The 
State  of  Washington  should  have  a  corporation  code  that  will  fully 
cover  the  new  conditions  in  the  corporation  field.  We  would  therefore 
make  the  following  recommendations: 

1.  That  a  committee  be  appointed  for  the  express  purpose  of  draft- 
ing a  new  corporation  code  for  the  State  of  Washington. 

2.  That  this  committee  prepare  a  new  corporation  code  for  the 
State  of  Washington  and  report  the  same  back  to  the  next  annual 
meeting  of  this  Association. 

3.  That  it  is  the  sense  of  this  Association  that  a  new  corporation 
code  should  be  adopted  by  the  next  legislature  of  the  State  of  Wash- 
ington, and  that  the  Association  pledges  itself  to  use  such  means  as 
are  legitimate  and  proper  to  have  the  code  which  shall  ultimately  be 
adopted  by  this  Association  passed  by  the  legislature  of  the  State  of 
Washington  in  1909.  Respectfully  submitted, 

J.  F.  Douglas. 
Thos.  B.  Hardin. 

The  P.RESiDENT^-^What  will  you  do  with  the  report  of  this 
conimittee  ? 

A  Voice — I  move  that  the  rejiort  be  adopted. 

Pbesident  Hughes — I  want  to  call  attention  to  one  state- 
lueiit  in  this  report.  As  I  understood  it  from  the  reading  of 
the  report,  the  statement  is  made  that  there  is  no  law  in  this 
state  to  permit  of  trustees  holding  meetings  outside  of  the  state. 
Such  a  law  I  believe  was  passed  in  he  last  session  of  the  legis- 
lature. *  *  *  Also  tliere  is  a  new  license  law  passed  by 
the  last  legislature  affecting  cor]K)rations,  which  should  l>e 
taken  into  consideration. 

I  think  those  corrections  [)erhaps  should  l>e  made  in  the  re- 
port. Ajid  I  want  to  call  attention  to  the  fact  that  the  adoption 
of  this  report  would  ])rovide  for  the  apix)intment  of  a  committee 
whose  duty  it  would  be  to  j>rei>are  a  cor]X)ration  code,  that  is 
to  codify  all  the  corporation  laws,  and  proposing  such  amend- 
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ment  to  tljem  as  may  be  necessan^,  and  to  report  at  the  i:»t: 
meeting  of  the  Association  nixm  such  proposed  legislation. 

Me.  Shank — Mr.  President,  as  to  approving  and  placinc  : 
file  the  report  of  the  cximmittee  with  the  recommendations  ;r. 
suggestions  contained  in  it,  s<ime  of  which  are  good  and  s»  i  € 
of  which  there  is  some  question  about — I  make  this  suggesti-  r.. 
that  it  seems  to  me,  if  we  adopt  this  rejwrt  it  would  place  tL? 
Association  on  record  as  approving  as  a  whole  the  particr::-r 
things  here  mentioned. 

President  Hughes — The  report  might  be  merely  filed  :r:: 
any  amendment  might  he  made  later  on  at  the  time  of  the  ap- 
pointment of  the  committee.  ' 

Mb.  Post — ^I  move  that  this  entire  matter,  Mr.  Preside.:. 
this  amendment,  be  referred  to  the  Judiciary  Committee  f  r 
their  report  at  the  next  meeting,  next  year.  I  don't  think  thr-re 
is  any  hurry  about  the  matter.  I  think  there  are  members  «f 
the  Association,  perhaps  a  good  many  of  them,  who  would  like 
to  make  some  suggestion  to  the  committee,  and  perhaps  s-tn:e 
of  us  think  that  it  is  not  necessary  to  codify  the  law  at  alL  It 
seems  to  me  that  this  matter  should  be  referred  and  plenty  .f 
time  taken  before  anything  is  done. 

A  Voice — T  second  Mr.  Post's  motion. 

Secretary  Shaffer — 1  wish  to  call  attention  to  the  fact 
that  there  is  a  recommendation  in  this  report  that  a  oomniittee 
be  appointed  for  the  preparation  of  a  corporation  code,  and  we 
might  adopt  that  much  of  it. 

Mr,  Post — I  don't  think  we  want  any  code. 

President  Hughes — The  motion  before  the  Association  is 
that  the  report  be  received  and  placed  on  file.  The  amend- 
ment is  that  the  report  be  received  and  referred  to  the  Judiciarj 
Committee  and  that  that  committee  report  at  the  next  meeting 
of  the  Associaion. 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION  39 

^f  R.  SiiAXK — As  ohairiiiaii  having  charge  of  that  coinmittcc, 
1  think  it  is  hardly  fair  to  mr,  and  I  think  it  shouhl  he  read 
Lind    filed. 

SviHiE  lIoYT — ilr.  President,  1  move  that  the  re])(>rt  be  laid 
cm  the  table. 

^Ik.  iSTKHx — I  think  we  are  most  all  agroeil  that  we  need 
some  amendments  to  the  oorix)ration  laws  and  that  they  need 
e<Klifying.  It  secerns  to  me  that  it  is  only  proper  that  the  re- 
j>«>rt  should  be  filed  and  that  it  is  necessary  that  the  action  rec- 
oiiiniended  in  the  rejwrt  be  taken.  For  one,  1  want  to  go  on 
r<*cord  as  saying  that  I  believe  we  need  a  codification  of  the 
corporation  laws,  and  that  we  need  certain  amendments  to 
those  laws,  and  the  earlier  we  get  it  done  the  l)etter  it  will  Ix?. 
I  aiii  decidedly  in  favor  of  the  adoption  of  this  report  some 
time  during  the  session,  and  not  of  referring  to  the  Judiciary 
Committee  or  tabling  it. 

A  Voice — I  am  in  favor  of  the  jxjsition  taken  by  ^fudge  Hoyt 
and  desire  to  s(*cond  this  motion  to  lay  it  on  the  table. 

President  lIirouEs — It  is  moved  and  sec^cmded  that  the  re- 
|)ort  \ye  laid  on  the  table.  You  will  pardon  me  for  making  a 
remark.  The  meml)ers  of  this  connnittee  are  lawyers  of  known 
reputation,  and  have  undoubtedly  given  this  re]X)rt  consider- 
able time  and  attention.  They  have  undoubtedly  gone  into  the 
subject  of  the  revision  and  codification  of  coriM)ration  law 
thoroughly,  and  I  think  it  is  a  courtesy  to  them  that  ilr.  Doug- 
las, who  had  the  matter  in  charge,  should  be  ])resent  when  this 
question  is  considered.  I  believe  it  is  only  fair  to  hiiu  that  he 
should  Ik»  j)resent  at  that  time. 

Mr.  Post — I  agree  with  Judge  Iloyt  that  the  matter  had 
better  Ik?  laid  over.  I  agree  with  him  because  I  do  not  think 
we  need  the  cori)oration  laws  codified. 

President  Hughes  put  the  motion  and  it  was  carried. 
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Pkksidknt  llroiiEs — Tlie  next  is  tho  Conmiittoe  on  Jndicia. 
Salary,  M,  J.  Gordon,  chainiian. 

ilu.  Sij.\KFKK — Tho  re]X)rt  lias  been  handed  to  the  St<*retarv. 
1  will  read  it  if  y(»u  desire. 

Pkksidknt  ]  I  r ci  i i  es — Proceed. 

Seattle,  Wash.,  ^Julj-  1,  1907. 
To  the  Washington  State  Bar  Assoeiatior: 

We,  your  committee  appointed  at  the  last  session  of  the  Associi 
tlon  to  urge  legislation  providing  for  the  increase  of  judicial  salari*-f 
in  the  Stats  of  Washington,  beg  leave  to  report  as  follows:  We  wer* 
able  to  secure  the  passage  of  an  act  increasing  the  salaries  of  supreme 
judges  to  $6,000  per  annum,  and  providing  further  that  the  counties  of 
the  first  class  might  increase  the  salaries  of  superior  judges  within 
such  counties  to  $4,000  per  annum.  (See  Laws  of  1907,  page  95.)  TL- 
securing  of  the  increase  thus  permitted  in  counties  of  the  first  class 
will  now  be  more  properly  a  matter  for  the  attention  of  the  varions  bar 
associations  in  such  counties,  and  should  be  taken  up  with  the  commiJi- 
sioners,  and  secured  before  the  expiration  of  the  terms  of  the  present 
judges. 

Considerable  opposition  to  any  increase  of  the  judicial  salaries,  and 
especially  to  the  increase  of  the  salaries  of  the  superior  judges.  wa« 
encountered  amongst  various  members  of  the  legislature,  and  it  15 
proper  to  say  that  the  present  legislation  was  only  secured  through  tht- 
efforts  of  Hon.  Will  Graves  of  the  senate  judiciary  committee,  and  vari- 
ous members  of  the  King  county  delegation. 

We  suggest  that  this  Association  continue  its  work  until  the  salar- 
ies of  the  superior  judges  in  counties  of  the  first  cla^s  shall  be  fixed  at 
|5.(M)0  per  annum,  and  in  other  counties  at  $4,000  per  anniim. 

Respectfully  submitted. 

Com  MITTKE. 

Pkksiokxt  llriiiiKs — If  there  is  ua  ol)je<*tion  the  re|K»rt  will 
be  ado]>ted  and  filed. 

Are  \\wvr  any  other  matters  left  over  whieh  \o\\  wisli  t«»  hriiM: 
tti  rlie  jittcMition  nf  the  Assoeiation  at  this  time,  of  siieh  ehar- 
acler  tliat  require  early  attention? 

^Iij.  TKHiK'niKN — I  desir<*  to  say  that  we  will  have  a  Iiari- 
(jiiet  on  Saturday  ni^ht  at  the  Stander  hotel,  and  exeursion  to- 
morrow night.  And  in  order  that  we  may  know  ai>proxiniare> 
the  niinilx?r  of  persons  who  will  be  present  at  the  banquet  and 
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to  provide  accomiiiodatious,  we  would  like  to  have  the  outside 
members  register  and  as  many  of  the  Seattle  members  tliat  can 
do  80,  indicate  whether  or  not  they  ^vill  be  present  at  the  ban- 
cjiiet. 

The  Alaska  Steamsliij)  Company  have  tendered  us  the  use  of 
rlieir  new  steaniship  Chippewa  for  use  on  an  excursion  around 
the  Sound  tomorrow  niglit.  After  that,  we  will  land  at  Luna 
X>ark,  and  those  who  desire  to  have  tickets  for  the  attractions 
ill  the  park  will  \)0  provided  with  them  and  there  will  be  free 
traiisix>rtatiou  back  on  the  Ferry  to  the  city. 

On  Saturday  night  the  banquet  will  be  given  and  all  out- 
si  <le  meml)ers  are  invited  to  1h?  the  guests  of  the  Bar  Associa- 
tion of  the  City  of  Seattle.  In  order  that  we  may  know  ai)proxi- 
inately  how  many  there  will  Ik?  to  entertain,  we  would  like  to 
reiterate  the  requ<?st  that  the  outside  gentlemen  sign  the  regis- 
ter. 

'Mr.  Siiaffkk — ilr.  President,  I  would  like  to  say  that  we 
desire  all  those  in  attendanc(»  to  register — to  sign  the  lK)()k  ho:*e 
and  give  their  postottice  addresses,  and  1  wish  each  one  of  th? 
members  to  hel}>  us  to  get  everyljody  to  register.  We  don't  want 
to  skip  any  and  we  find  that  by  looking  up  the  register  there 
are  a  nimil)er  who  haven't  signed  and  of  whom  we  have  not  ihc 
present  address. 

Mr.  Shaxk — ^Ii-.  Chairman,  in  h>oking  over  the  roll  of  mem- 
bers, I  noticed  the  nanu^s  of  some  former  meml)ei's  of  the  bar 
who  have  met  with  misfortune  since  we  last  convened — by 
order  of  court  probably — and  it  S4»ems  to  me  it  would  be  a  very 
fitting  thing  for  this  Bar  Association  to  see  that  those  names 
should  not  a])])ear  u|K>n  our  roll.  I  therefore  move  you  that 
the  name  of  Paul  (\  Dormitzer  l)e^  drop|)ed  from  the  roll  of 
this  Association.  There  are  one  or  two  others  here  alwnit  whom 
I  have  some  question  and  that  some  other  time  we  may  get  the 
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record  of  their  misfortune  so  that  we  may  make  the  neoes^^n* 
motion  in  regard  to  them,  but  I  have  this  one  name  in  miLO 
particularly. 

Secretary  Shaffer — Mr.  President,  in  my  rejx>rt  I  in- 
cluded these,  but  I  tried  to  put  it  in  a  mild  way  by  saying  "Ila- 
quit  the  profession."     (Laughter) 

President  Hughes — Is  there  a  second  to  Mr.  Shank's  ni-^ 
tion  ?  Would  it  not  be  well  to  make  your  motion  that  all  uiem- 
bers  of  this  Association  who  have  been  disbarred  be  dn:»pj*>- 
from  the  membership  roll  by  the  Secretary  and  let  him  as*-*-!- 
tain  who  the  persons  are.  1  don't  think  it  would  be  neces-^n 
to  insert  their  names  if  you  cannot  recall  the  names  of  the  ix-i- 
sons  w^ho  have  been  disbarred. 

Mr,  Shank — I  presume  the  Secretary's  report  will  cover  thi? 
matter,  but  I  don't  know  whether  the  Secretary  has  the  auth^.r- 
ity  to  drop  the  names.  I  will  make  the  motion  now  that  all 
those  who  have  been  disbarred  or  may  hereafter  be  disbarre«i. 
their  names  Ix^  dropjieil  from  tlie  roll  of  membership  as  s-^.l 
as  that  fact  is  brought  to  the  attention  of  the  Secretary. 

Secretary  Shaffer — I  do  not  think  that  motion  is  ne^^t*;;- 
sary  at  all.  I  think,  under  the  constitution,  a  member  I«<t-:s 
his  uKnulMTsliip  as  soon  as  he  is  disbarred.  Under  the  o<»B^r^ 
tution,  a  i)erson  must  be  a  member  of  the  bar  in  order  to  1^ 
como  a  memlHn-  of  the  Association,  and  I  assume  when  they  aw 
out  of  the  profession  they  are  also  out  of  the  Association,  Ai:*i 
I  don't  want  to  have  our  rec»ord  encinnbered  by  any  referenc-e 
wliarever  t(^  the  disbarments.  That  is  the  ivason  I  put  it  in  the 
form  1  did  in  the  rejwrt.  I  don't  see  that  the  motion  is  nd-e^ 
sary. 

Mr.  Shank — Under  the  statement  of  the  Secretary,  I  will 
withdraw  mv  motion. 
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President  IIug-hes — I  agree  with  you  that  the  less  said 
3ilx)iit  disbarments  the  better. 

Mb.  Reed — I  tliink  some  motion  ought  to  be  passed  in  re- 
gard to  suspended  members,  of  those  who  have  been  disbarred, 
and  I  move  you  that  all  members  of  the  bar  who  have  been  dis- 
l>arred  or  suspended  should  cease  to  become  members  of  the  As- 
sociation. 

President  Hughes — ^la  there  a  second? 
Mr.  Howe — I  agree  with  the  Secretary  that  under  our  con- 
^^titiition  there  is  no  motion  necessary  to  cause  a  suspended  -or 
«lisbarred  member  to  cease  from  being'  a  member  of  this  Asr 
sociation. 

President  Hughes — Do  you  make  that  as  a  point  of  order  ? 
Mr.  Howe — I  do. 

President  Hughes — I  will  sustain  the  point  of  order.  (Ap- 
plause) 

Secretary  Shaffer — I  want  to  add  that  1  may  not  have 
knowledge  of  some  of  these  names,  but  I  will  be  glad  to  receive 
them  from  anybody,  and  I  will  assure  them  that  no  names  will 
be  left  on  that  should  not  be  there  next  time. 

President  Hughes — Are  there  any  other  matters  that  re- 
quire attention? 

Judge  Burke — On  behalf  of  the  Seattle  Bar,  I  believe  that 
those  members  of  the  State  Bar  Association  who  reside  in  Seat- 
tle may,  with  perfect  propriety  request  the  American  Bar  As- 
sociation to  hold  its  meeting  in  1909  at  Seattle.  And,  having 
that  in  view,  Mr.  President,  I  now  move  you  that  a  committee 
be  appointed  to  prepare  a  resolution  with  that  end  in  view,  to 
be  submitted  to  this  Association  either  this  afternoon  or  tomor- 
row, or  at  such  time  as  may  be  tliought  proper  by  the  chairman 
of  the  committee  to  be  appointed. 
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Judge  Moreis— I  second  the  motion. 

A  Voice — I  desire  to  second  it  also. 

Pbesiuext  Hughes— It  is  moved  by  Judge  Bnrke  and  u  Ij 
seconded,  that  the  Chair  appoint  a  committee  of  three  to  pr^ 
pare  a  rcsohition  requesting  the  American  Bar*  Association  t 
hold  its  meeting  here  in  1909.     Are  there  any  remarks . 

(There  being  nf.  remarks,  the  motion  was  duly  put  and  c;,r- 
ricd  unanimously. ) 

President    11ughes-I   AviU   appoint   on   that    committe*. 
Judge  Burke,  Air.  Holt  and  Judge  Parker. 

I  would  like  to  suggest  that  it  might  exi^edite  the  matter  t. 
appoint  a  sixx-ial  Nomination  Committee  to  canva.^.^  amongtl^ 
members  of  the  Association  for  the  purpose  of  ascertaing  what 
members  of  the  Association  would  or  could  attend  the  meexmz 
of  the  American  Bar  Association,  to  be  held  in  Portland,  Me., 
on  the  2(!th,  27th,  and  28th  of  August.  We  have  heretofore  hao 
gi-cat  difhcultv  ill  finding  jiersons  to  make  the  trip  at  this  sea 
son  of  the  ye^r.  If  we  are  going  to  adopt  the  resolution  askin? 
tlioni  to  meet  with  us,  we  perhaps  should  have  a  repre^^^entativc 
attendance  at  the  American  Bar  Association  to  present  the  re^- 
lution  and  to  urge  the  claim  of  this  state  and  city  for  the  plaf -^ 
of  holding  the  meeting  in  1009.  Attention  will  have  t.->  1- 
givon  this  matter  if  wo  are  to  be  successful,  because  an  efF-rr 
is  l)eing  made  by  the  city  of  I^s  Angeles  to  have  the  nieetii.-' 
next  year  or  year  after  in  that  city.  I  think  that  it  would  :•• 
well  to  apiwint  a  special  oommittee,  perhaps  a  committee  ■: 
throo,  to  confer  with  the  members  of  the  Bar  here  and  ascerta:.- 
who  would  attend  that  meeting  to  the  end  that  a  sele««ti«D  t 
re])rosciitativos  may  l)e  made  with  reference  to  a  pn->per  reyrt- 
seiitatiou  of  this  Association  at  the  American  Bar  meeting.  1 
noticed  by  flio  constitution  of  the  American  Bar  Associati-i^ 
tliat  three  delegates,  elected  by  this  Association,  are  entitleJ  ■ 
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aclmissioii,  to  sit  and  to  participate  in  the  proceedings  of  the 
association. 

Judge  Warren — I  move,  Mr.  President,  that  the  Chair  ap- 
jx>int  a  committee  of  three  to  confer  with  the  members  with  a 
view  of  securing  representation  at  the  American  Bar  Associa- 
tion meeting. 

A  Voice — Second  the  motion. 

President  Hughes — Yon  liave  heard  the  motion. 

(The  motion  is  duly  put  and  carried.) 

The  Chair  will  announce  the  appointment  of  the  committee 
af  tor  lunch.  I  do  not  want  to  make  the  appointment  just  at 
this  time  as  I  desire  to  find  out  who  can  spare  the  time  and  are 
willing  to  attend  to  the  matter. 

If  there  is  no  other  business  coming  before  tlie  meeting,  we 
will  take  an  adjournment  until  1:45,  at  which  time  1  trust  the 
niriuhers  of  the  Association  will  be  prompt  in  attending. 

Secretary  Garfield  will  be  in  the  city  this  afternoon  and  I 
mil  informed  that  he  is  to  be  present  at  our  meeting. 

The  meeting  is  now  a<ljourned. 


AFTERNOOX    SES8IOX 


Thursday  July  11th,  2:15  p.  ta. 
Judge  Wiiitson — In  the  abseiur  of  the  various  Vice-Presi- 
<leiitft  of  the  Association,  I  have  been  asked,  on  account  of  my 
having  at  one  time  Ix'en  President  of  the  Bar  Association,  to 
present  to  you  the  President  who  will  make  his  annual  address. 
I  have  now  the  honor  of  introducing  to  you,  Mr.  Hughes,  the 
President  of  the  Washington  State  Bar  Association.  (Ap- 
plause.) 
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(President  Hughes  here  reads  his  address,  followed  by  mii  -L 
applause. )     See  Appendix  A. 

President  Hughes — ^Members  of  the  State  Bar  Ass*i<:a 
tion:  It  is  an  exceptional  favor  to  have  with  us  a  trusted  ihi 
tried  member  of  the  Cabinet  of  our  great  and  beloved  Cliir: 
Executive.  (Applause).  I  think  it  is  true  that  although  otL-: 
Secretaries  of  the  Interior  have  visited  the  West,  their  tr;- 
have  l)een  of  a  cursors-  and  necessarily  more  of  pleasure  Xhi.\ 
for  the  purjx)se  of  real  information  and  enlightenment.  Seir>- 
tary  Garfield  comes,  I  l)elieve,  from  the  western  reserve  f 
Ohio ;  at  least  somewhere  near  enough  to  it  to  have  the  We?T»rr. 
spirit  in  him.  (Applause).  In  order  to  make  effectual  ti. 
work  of  his  department,  he  has  gone  a  little  further  west  anl 
taken  mvay  from  us  one  of  the  very  l>est  men  in  our  rank.  I 
think  tluit  all  of  the  members  of  this  bc»dy  who  know  Judge  Bii- 
linger,  and  most  of  you  know  him  intimately,  will  l^e  ready  '• 
say  to  Secretary  Garfield  that  in  the  like  of  nearly  twenty  y*-:^-- 
of  contact  with  him,  it  is  their  judgment  that  in  all  of  thi-  "^ 
any  other  coimtry,  no  better,  worthier,  stauncher  aid  could  hav» 
been  found  to  assist  him  in  the  great  work  of  his  dei>artnu  i/ 

That  Secretarv^  Garfield  profx^ses  to  administer  the  forces  • : 
the  Department  of  the  Interior,  in  which  we  of  the  west  are  >- 
deeply  interested,  in  a  broader  and  more  enlightene*!,  ni<»re  a ' 
vanced  and  better  way  than  the  forces  of  that  department  L;i\» 
ever  l>een  administered  in  the  history  of  the  government  hen* 
fore,  is  illustrated,  I  think,  by  the  fact  that  in  this  summer  -«^ 
son  he  has  oome  to  this  coast,  not  to  visit  us  simply,  i\*\  ' 
enjoy  our  beautiful  climate  or  our  elegant  scenery,  but  to  sp:.! 
days  and  weeks  of  his  time  in  a  most  thorough  and  exhaust i\' 
investigation  of  things  that  are  a  part  of  this  great  wt*st*-Ti 
CA>untry.    This  country  which  is  to  be  the  empire  of  the  futiir*- 
greatness  and  prosperity  of  this  great  nation.     (Applause).    My 
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-friends,  I  take  pleasure  in  introducing  to  you,  Secretary  Gar- 
field, who  has  come  to  us,  consenting  to  make  for  us  simply  an 
ixiformal  address.     (Prolonged  applause). 

(Secretary  Garfield  addresses  the  Association.)  See  Appen- 
ilix  A. 

President  Hughes — I  want  to  extend  thanks  to  Secretary 
Grarfield  and  to  explain  that  he  has  another  appointment  and 
must  leave  our  meeting  to  make  another  speedi.  I  desire  to 
thank  him  on  behalf  of  the  Association,  whose  sentiments  I 
know  1  express,  for  his  remarks  and  his  kindness  in  l)eing  with 
lis. 

The  next  paper  on  the  j)rograin  is  **Thc  Lawyer  Under  Fire," 
1 » y  the  Honorable  Hiram  E.  Hadley,  Chief  Justice  of  our  state. 
(Applause). 

(Judge  Hadley  reads  paper.)     See  Apix?ndix  A. 

An  adjournment  was  here  taken  until  10  o'clock  a.  in.,  July 
12th,  1907. 
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SEC^OND  DAY 


MORXING    8K8810N 


Friday,  July  12,  10  o'clock  a.  m. 

Pkksidknt  IlroHES — I  Miove  Judge  Burke'j*  reinu-t  is  to 
be  read  this  morning. 

(Judge  Burke's  rejwrt  is  here  read.) 

The  Washington  State  Bar  Association  assembled  at  Seattle,  this 
11th  day  of  July,  1907,  takes  this  early  occasion  to  represent  to  the 
American  Bar  Association  the  desirability  of  its  holding  its  annual 
meeting  for  the  year  1909  at  the  City  of  Seattle. 

The  trip  from  the  East  to  Puget  Sound,  even  in  mid-summer,  will 
prove  pleasant  and  attractive,  affording  for  those  who  can  spare  the 
time,  opportunities  for  side  excursions  of  surpassing  interest;  as  for 
example  to  Yellowstone  Park,  Lake  Chelan,  ^noqualmle  Falls  and 
other  places  of  wonderful  natural  beauty.  The  Alaska- Yukon-PBcific 
Exposition,  which  will  be  held  here  during  1909,  will  in  itself  be  well 
worth  a  trip  across  the  continent  to  see. 

The  advantages  of  Saettle  as  a  meeting  place  for  the  American  Bar 
Association  are  many  and  obvious.  The  time  of  such  meeting  is  in 
the  summer,  and  our  summer  climate  is  almost  an  ideal  one.  Situated 
on  the  shores  of  Puget  Sound  the  opportunities  for  excursions  by  boat 
up  and  down  this  beautiful  body  of  water  are  attractive  and  unsur- 
passed. Transportation  facilities  by  land  and  water,  whether  to  near- 
by places  or  to  Alaska,  are  ample  and  commodious. 

Therefore  be  it  Resolved,  That  the  delegates  to  be  chosen  to  attend 
the  next  meeting  of  the  American  Bar  Association  be  authorized  and 
directed  to  present  this  resolution  to  the  Association  and  to  use  their 
best  efforts  to  persuade  that  body  to  select  Seattle  as  its  meeing  place 
for  1909. 

Pkesidknt  Hughes— Gentlemen,  you  have  heard  the  res<»hi- 

tion  proiK)sed  by  the  committee.    What  will  you  do  ^vith  it  { 
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A  motion  to  adopt  the  resolution  is  regularly  seconded,  ]>ut 
and  carried. 

Pkksident  UroiiKS — I  desire,  for  the  information  of  the 
Association,  to  say  that  Vice-President  Fairhanks  has 
arrived  in  the  city  and  is  stopping,  I  helieve  at  the  Stander 
across  the  way,  and  to  ask  the  members  of  the  Reception  Com- 
niittee,  snch  of  them  as  may  Ix^  here,  to  go  at  once,  if  they  will, 
and  m(»<*t  Vice-President  Fairhanks  and  advise  him  that  we 
are  in  session  and  extend  the  courtesies  of  this  Association  to 
him,  re(piesting  him  to  l)e  present  at  his  convenience.  I  am 
told  that  there  is  an  effort  being  made  by  the  city  to  engage  his 
time  tomorrow  morning.  I  wish  you  would  impress  ujx)n  him 
that  we  want  a  few  minutes  of  his  time  tomorrow  morning,  as 
well  as  tomorrow  night.  It  would  be  well  to  take  Avith  you  a 
copy  of  the  printed  jn'ogram  and  ask  him  to  name  what  hour 
in  the  morning  will  suit  his  convenience  and  obtain  his  assent 
to  apjx^ar  Ix^fore  us  at  that  time.  We  will  arrange  our  busi- 
ness accordingly. 

Sk<'kktary  Sitaffkr — He  has  already  expresse<l  his  willing- 
ness to  appear  on  Saturday. 

Presidkxt  llnriiKs — T  address  the  mend)ers  of  the  Com- 
mittee on  Kecepticm.  This  rece])tion  committ(*e  is  compised  of 
the  local  bar  mem(lK*rs,  whose  giu'sts  the  Association  is,  and  1 
therefor  suggest  that  this  Association  Committw  is  an  appro- 
priate committee  and  1  ask  that  they  at  once  visit  Vice-Presi- 
dent Fairbai:.:s  and  repf)rt  to  us.  ^Ir.  Post's  address  will  occur 
at  a  n  early  moment  and  I  ho|K*  you  will  be  able  to  retum  l)e- 
fore  that  time,  because  1  don't  want  you  to  miss  as  good  a  thing 
as  you  will  miss  if  you  are  not  here  then. 

Prksident  Hughes — The  Conmiittee  on  (irievances,  Mv. 
Reeves,  chairman. 

!Mr.  Reeves — I  don't  believe  that  conunittee  has  any  rejxjrt 
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to  make.     However,  I  will  inquire  among  other  members  nf  "1"- 
committee  and  ascertain  whether  they  are  here  and  look  h/ 
the  matter  and  see  whether  there  is  anything  to  reix)rt. 

Prksidkxt  IlroiiKs — iWe  are  always  pleased  when  the^  i- 
no  prosj)eet  of  any  grievances. 

Preside^'t  TIugiies — Are  there  any  other  matters  to  *•**•:•.'■ 
np  this  morning,  Mr.  Secretary? 

Skoketary  Shaffer — T  think  that  it  might  be  well  to  -* 
whether  the  Committee  on  Xominations  are  here.  We  usn, T:'. 
on  the  second  day,  elect  onr  officers. 

President  TlroiiES — The  chairman  of  the  Xominating  C  i. - 
mittee,  P.  G.  Hudson,  and  the  otlier  members  of  the  comnuTT- 
are  Pidiard  Saxe  Jones,  Wilbra  Coleman,  E.  W.  Bimdy  :v:  i 
Walter  ^I.  Harvey.  Tt  is  ne<*essarv  also,  in  making  the  nomii . 
tions,  to  consider  the  place  of  holding  the  next  meeting  of  -1  - 
Association. 

jMr.  Harvey — Several  of  the  committee  are  not  here.     T  1 
not  know  whether  yon  will  supply  their  places  or  not.     It  :^ 
customary  to  report  on  the  last  day. 

President  Htghes — It  is  im]X)rtant  that  we  know  whe:\' • 
they  will  Ix^  present  or  not.  Tt  is  customary  to  fill  the  plai***? 
on  this  committee — to  have  a  full  committee  in  presenting  n*'!.:- 
iuations. 

ilH.  IFarvey — Several  of  tliem  are  not  here.  Two  of  r? 
were  liere  yesterday.  T  would  like  to  ascertain*if  there  jr^ 
others  here, 

Pkesidext  Hughes — Will  yon  endeavor  to, ascertain  wha: 
meud>ers  of  the  committee  will  he  here? 

Mk,  Hi  ^[PHRiES — Mr.  President,  I  would  like  to  inquire 
wliat  time  has  been  set  apart  for  discussion  of  the  different  pa- 
pers that  have  been  presented. 
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Pkesident  Hughes — I  might  say  to  Judge  Humphries  that 
it  was  my  thought  tliat  the  papers  should  be  read  first  and  the 
discussion  be  reserved  until  afterward,  as  the  discussion  would 
be  probably  more  animated  and  interesting.  At  the  conclusion 
of  the  reading  of  the  papers,  an  opportunity  will  be  given  for 
the  discussion  of  any  paper,  and  we  will  conclude  about  how 
far  it  will  l)0  proper  to  i^ermit  such  discussion  to  continue,  be- 
fore the  time  for  adjournment. 

I  desire  to  suggest  at  this  time  that  a  reception  is  to  be  given 
at  2  o'clock  this  afternoon  at  the  Library  building  in  this  city, 
which  is  just  across  the  way  on  Fourth  avenue,  to  Vice-Presi- 
dent Fairbanks.  It  has  been  suggested  that,  in  view  of  the  fact 
that  we  are  to  be  honored  at  this  time  by  a  visit  from  Vice- 
President  Fairbanks,  whose  name  appc^ars  upon  our  program, 
and  who  will  be  with  us  t^miorrow  morning  and  tomorrow  even- 
ing at  the  banquet,  that  it  is  ])r()])er  for  the  entire  Association 
in  a  body  to  call  upon  him  and  ])ay  its  res]">ects  at  that  reception. 
r  am  going  to  suggest  that  when  we  adjourn,  we  adjourn  to 
meet  here  at  5  or  10  minutes  Ix^fore  2  o'clock  and  make  this  the 
place  of  assembly,  and  go  in  a  Inuly  and  pay  our  res^iects  to 
the  vice-president,  and  return  here  and  take  up  the  exercise  of 
the  afternoon  at  half-past  2  o'clock.  We  can,  therefore,  hold' 
the  session,  if  the  business  rcHjuires,  until  15  minutes  past  12, 
or  later. 

Gentlemen,  I  now  take  ]>leas('  in  introducing  to  you  Mr. 
Frank  T.  Post,  of  the  S]>okane  Bar,  who  will  address  us.  His 
paper  is  uj>on  the  subject  "Conununity  Property  Law."  (Ap- 
plause). 

(Mr.  Post  reads  ])ai)er.)     See  A]>i)endix  A. 

JrnGK  Burke — Your  committ(»e  appointed  to  wait  upon 
Vice-President  Fairl>anks  begs  to  rejxirt  that  they  have  waited 
upon  the  vice-president  and  he  has  informed  your  committee 
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that  he  will  be  here  at  11  o'clock  toiiiorrow  and  will  inakt-  a 
brief  address  to  the  ineiiil)ers  of  the  Aj^ociation.  His  time  i? 
so  occupied  that  a  formal  address  will  be  out  of  the  question. 
but  it  will  be  a  pleasure  to  him  to  meet  the  members  of  the  Bar 
here  tomorrow  morning  and  to  ^reak  to  them  for  a  few  minute?. 

There  is  to  be  a  general  rece]>tion  to  the  vice-presitlent  at 
tlie  Library  at  2  o'clock  this  afternoon  and  the  members  <.>f  d-e 
committee  would  like  to  suggest  that  it  would  be  a  very  nice 
thing  for  the  Association  in  a  body  to  go  over  there  for  a  few 
minutes. 

Presidknt  IIr(iHKs — The  Chairman  has  assumed  the  re 
s])(uisibility  of  announcing  that  when  we  adjourn  it  will  be  to 
meet  informally  and  go  in  a  body  at  2  o'clock  to  pay  our  n^ 
6i.>ec?ts  to  the  vice-pi*esident. 

Judge  Burke — The  vice-president  has  advised  your  com- 
mittee that  he  would  not  l)e  at  liberty,  becaus<^  of  the  Hmita- 
tions  on  his  time,  to  nuike  anything  of  a  lengthy  address.  It 
will  be  very  brief. 

President  Hughes — The  next  )mix»r  will  Ik?  a  pajXT  ••:» 
*'2savigal>le  Waters"  by  the  Honorable  W.  H.  Abel,  whom  I 
now  have  the  pleasure  of  introducing.)       (Applause). 

(Mr.  Abel  reads  pajx^r.)     See  Apj^endix  A. 

ilR.  Tkefetiiex — Before  the  memlx^rs  of  the  Ass4>eiati«'n 
leave  tonight,  I  desire  to  say  that  the  excursion  starts  at  7:-)<* 
from  Pier  1,  and  everybody  is  invited  to  go  on  the  excursi.i:. 
It  is  hoped  tliat  a  large  nundxn"  will  Ix*  then*.  The  Ala>kj 
Steamship  ('oni])anv  has  ]>ut  on  an  extra  force  of  men  an«l 
evi'rything  is  in  pleasant  sha]H\  The  lx>at  is  braml-new  and 
will  make*  the*  trip  round  the  Sound,  and  at  half-past  1>  **r  10 
o'clock  will  land  at  Luna  park,  where  tickets  will  U*  given  t  < 
all  of  the  attractions  in  the  park,  so  that  they  can  Ix^  taken  in 
without  chanrc. 
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As  to  tho  l)anqnet  tickets:  The  local  meinl)ers  who  are  still 
to  obtain  tickets  I  would  like  to  kindly  see  me. 

Secrktauy  Shakkkr — Mr.  ^fackintosh  just  requested  ine  to 
say  that  he  desires  to  meet  the  prosecuting  attorneys  here  tomor- 
row morninfj  at  10  o'clock,  as  tliey  desire  to  hold  their  meeting 
at  that  time. 

Tliere  is  one  other  matter:  There  have  Ix^en  at  least  three 
persons  spoken  to  me  to  ascertain  wliether  if  they  were  members 
of  the  bar  of  Alaska  they  were  members  of  the  bar  of  this  state. 
We  have  not  usually  considered  Alaska  as  a  se)>arate  territory, 
but  have  felt  that  a  meml)er  of  the  bar  there  would  Ix*  a  member 
of  the  bar  here.  T  don't  know  whether  T  have  Ix^en  in  the  right 
or  not. 

Presidknt  lIr(;iiEs — 1  suggest  it  is  a  pro}>er  sul)ject  for  con- 
sideration at  some  suitable  stage  in  our  ]>rocee<lings,  whether 
we  should  extend  to  menil)ers  of  the  bar  of  Alaska  the  privilege 
of  l^eing  associate  mend)ers  of  this  Association.  That  might 
bring  up  a  motion  for  the  apjx)intment  of  a  committee  to  con- 
sider the  qnesticm. 

Mr,  Abbott — I  am  not  going  to  discuss  the  paper  by  Mr. 
Post.  But  it  is  a  matter  of  unich  imiiortance  to  the  meml)ers  of 
the  bar  and  T  think  it  is  entitled  to  great  attention.  It  is  my 
intention  to  make  a  motion  that  a  committee  of  three  be  ap- 
pointed, of  which  Mr.  Post  should  be  chairman,  to  consider  this 
pa]>er  that  he  has  presented  to  the  Association,  and  to  present 
to  the  Association  at  its  next  meetin<T  a  ])roposed  bill  for  the  con- 
sideration of  the  legislature,  carrying  into  effect  certain  of  the 
suggestions  made  by  Mr.  Post,  and  as  ably  presented  in  his 
paper ;  such  bills  to  l)e  presented  to  the  Association  by  tlie  three 
members  of  the  conunittee  a])pointed  for  that  pur)K)se. 
•  President  KrcjUEs — You  have  heard  the  motion.  Is  there 
a  second? 

A  Voice — I  second  the  motion. 
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President  Hughes — Motion  is  moved  and  seconded.  Are 
tliere  any  amendments? 

Mr.  Ci  shman — I  desire  to  suggest  an  amendment  Thia  is 
an  important  question  and  ]>erhap6  it  'would  give  an  opportunity 
for  more  study  and  attention  if  copies  of  the  proposed  changes 
in  the  law  were  sitbmitted  to  the  members  of  the  Association 
before  the  next  Association  meeting.  I  think  it  would  enable 
ns  to  discuss  this  question  more  thoroughly  in  all  of  its  various 
features,  than  if  it  came  before  them  for  the  first  time  at  the 
meeting,  thus  putting  it  off  for  another  year.  I  move  the 
amendment,  Mr.  President. 

A  Voice — I  second  tlic  amendment.  (The  amendment  is 
accej)ted.) 

Pkesident  Hughes — The  motion  is  that  the  Chair  appoint 
a  committee  of  three  i)ersons  to  prepare  and  submit  at  the  next 
meeting  of  this  Association  the  pi'oposed  amendments  to  the 
community  proj)erty  law  of  this  state,  and  that,  at  a  suitable 
time  before  the  time  for  the  meeting  copies  of  the  proposed 
law  \ye  submitted  by  mail  to  the  members  of  the  Association. 
Arc  there  any  other  amendments? 

(Motion  is  duly  put  and  carried.) 

President  Hughes — It  is  not  necessary,  after  listening  to 
the  able  pa})er,  to  suggest  who  should  be  members  of  that  com- 
mittee, r  will  appoint  Frank  T.  Post  of  Spokane,  chairman; 
Harold  Preston  of  Seattle,  in  view  of  the  fact  that  he  was  in- 
strumental in  bringing  about  some  of  the  troubles  of  which  Mr. 
Post  has  spoken,  and  as  a  third  member  I  will  appoint  the  Hon. 
T.  L.  Stiles  of  Tacoma. 

The  next  subject  for  consideration  will  be  the  address  given 
by  Mr.  Abel  on  ^'Navigable  Watersw"  This  subject  is  one  of 
great  interest  and  lias  been  treated  with  admirable  skill.  Are 
there  any  nu^mbers  of  the  Association  prepared  to  discuss  any 
features  of  this  paper  ? 
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Mr.  JMcGiVKA — ^While  1  have  approciated  very  iiiuch  the 
able  papier  read  by  ilr.  Abel,  in  view  of  the  fact  that  some  of 
the  statements  he  has  made  in  that  paper  have  a  direct  bearing 
upon  a  very  imix)rtant  case  now  i)ending  in  the  U.  S.  district 
court  of  this  state,  involving  the  same  questions,  I  feel  it  myduty 
to  at  least  jwint  out  one  or  tAvo  respects  in  which  the  ]>articular 
statements  are  not  accurate,  in  my  judgment,  as  applied  to  the 
situation  in  the  St^te  of  Washington,  namely :  The  ownership 
by  the  State  of  Washington  of  the  tide  and  shore  lands.  He 
urged,  as  a  general  projDosition,  that  the  government  of  the 
United  States  o\\Tied  the  title  to  the  tide  and  shore  lands  and 
held  them  in  tnist  for  the  future  state.  That,  as  a  general 
proposition,  may  be  true.  Of  course  he  had  in  mind  those 
states  which  were  carved  out  of  a  large  area  purchased  by  the 
United  States  from  foreign  countries.  For  instance,  the  United 
States  a(fquired  from  Spain  a  large  area,  by  purchase  and 
treaty.  In  that  treaty  it  was  especially  provided  that  the  United 
States  should,  as  soon  as  might  be,  can'e  that  large  area  into 
states.  The  United  States  thus  assumed  the  obligation  of  cre- 
ating those  states  by  reason  of  that  clause  being  inserted  in  the 
treaty.  It  may  also  l)c  true  that,  in  thos(*  cases,  the  Ignited 
States  had  another  obligation  in  addition  to  creating  those 
states.  As  the  United  States  created  those  states  by  reason  of 
the  obligations,  there  may  be  some  reason,  or  some  foimdation 
possibly,  for  the  general  statement  that  as  the  tide  and  shore 
lands  in  that  area  passed  to  the  United  States,  the 
title  was  held  in  trust  for  the  future  states.  But  as  to  what  is 
now  the  State  of  Washington,  this  is  a  different  territory  alto- 
gether. Oregon  and  Washington  were  not  actpiired  by  treaty, 
but  was  acquired  by  right  of  dis(M)very.  (^)nsequently,  the  gov- 
ernment of  the  United  States  has  never  been  under  any  obliga- 
tion to  create  a  state  of  it.  From  the  fact  that  it  was  originally 
tbe  territory  of  Oregon,  to  say  that  you  must  apply  that  general 
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statenient  and  siiy  that  the  United  States  lias  held  in  tTU<\  tlt^ 
tide  and  shore  lands  of  what  is  now  the  State  of  Washiiip^n 
for  the  future  state,  in  view  of  the  fact  that  it  was  under  ii- 
ohlipition  to  create  it,  that  it  was  holding  the  title  in  trust  i-r 
snuiething  that  might  never  exist,  is  drawing  a  cv^)nclusion  v.i\. 
nothing  to  supi>ort  it-  lliere  are  other  phases  of  the  <jU(-ri'»n 
that  I  niiglit  go  into,  hut  that  is  the  one  that  I  was  i»artienh.r'y 
interested  in,  and  I  felt  it  my  duty  to  challenge  the  ac^i:r:t«'V 
of  th(*  general  statement,  in  view  vf  the  litigation  that  is  i.«v- 
jxMiding. 

Pkksidkxt  Ili'iiiiES — ^Iend)ers  of  the  Assoeiati<»n  eann«'t  U- 
of  the  opinion  that  the  conclusions  reached  aj>ply  to  any  jmr!i<*ii- 
hir  case,  and  while  we  are  much  interested  in  the  general  s-u- 
ject,  we  will  not  care  to  dis<Miss  a  lawsuit  now  |x*n<ling  for  Xr'^v 
in  our  (*onrts,  hefore  Judge  Whitscm,  until  he  is  ready  to  dn-i'i-.- 
the  case.  (A])plause).  Is  there  any  further  discussion  on  'he 
pajx^r,  not  regarding  the  lawsuit. 

Mk.  KoiJKirrs — I  wish  to  say,  ilr.  President,  that  I  have  u  • 
desire  or  dis]K>sition  to  discuss  the  lawsuit  now  ]>ending,  1>ut  I 
do  want  to  g(»  en  record  in  defense  of  the  very  ahle  j)a|K*r  jr.-t 
|;rcs(Mitt'd  hy  Mr.  Abel.  I  naturally  l>elieve  he  is  riglit,  and  f 
siinj>ly  want  to  say,  in  answer  to  one  question  sugj;e<ted  hy  Mr. 
ilc(jil\  ra,  that  if  the  niend)ers  of  the  bar  are  interes!ed  in  ri  i- 
<pustinn  they  will  find  the  entire  solution  of  the  proldeni  in 
the  (lecisifiu  of  rhe  su])reme  court  of  the  United  States,  in  ^!j»' 
(•:i-e  of  Scliirtff/  r.  Bofhj/,  which  I  will  he  happy  to  furni-ii. 
(  A I  phuise  and  laughter). 

JiiM.K  Pak'kkr — Mr.  President,  your  committee  n]*<»n  ".In- 
dicia I  Achniiiistration  and  Remedial  Proctnlure"  l)eg  to  make'  a 
hrit^f  n^port. 
'''.*  (hv  WasJiinptofi  State  Bar  Association: 

Gknti.kmkn — We.  your  committee  on   Judicial   Admlnlatration   and 
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Remedial   Procedure,  beg  to  submit  for  your  favorable  consideration 
the   following  recommendations: 

I. 
We  recommend  that  the  law  relating  to  notice  of  Lis  Pendens  be  so 
amended  as  to  apply  to  all  actions  affecting  title  to  real  property,  in- 
cluding actions  to  recover  possession  thereof.  Many  of  use  had  sup- 
l>osed  such  to  be  the  law  until  the  decision  of  May  vs.  Sutherlin,  41 
"Wash.,  613.  where  it  was  held  that  sections  5515  and  5518  of  Bal- 
1  inker's  Code  were  not  superseded  or  changed  by  the  later  general  Lis 
Pendens  law,  being  section  4887.  So  it  now  seems  that  in  actions  to 
recover  possession  of  real  property  the  final  Judgment  relates  back  to 
the  commencement  of  the  action  and  a  purchaser  is  bound  to  take  no- 
tice of  the  action  without  there  being  filed  in  the  auditor's  office  any 
notice  of  Lis  Pendens.  We  are  of  the  opinion  that  the  purchaser  should 
not  be  required  to  take  notice  of  the  pendency  of  any  action  involving 
title  to,  or  possession  of  real  property  until  notice  thereof  is  filed  in 
the  auditor's  office  until  the  final  judgment  therein  is  recorded  in  the 
auditor's  office,  and  we  see  no  reason  for  making  any  distinction  by 
reason  of  the  nature  of  the  action.  However,  we  do  not  mean  by  this 
to  suggest  a  change  in  the  law  relating  to  the  Hen  of  simple  money 
judgments  upon  the  property  of  judgment  creditors. 

II. 

We  recommend  that  the  law  be  so  amended  as  to  enable  the  holder 
of  a  delinquent  tax  certificate  to  foreclose  the  same  (if  he  so  choose) 
by  an  ordinary  civil  action,  in  the  same  manner  as  the  foreclosure  of 
a  mortgage  or  other  similar  liens  and  that  upon  such  foreclosure  the 
judgment  and  sale  thereunder  become  final  against  all  parties  defend- 
ant, including  minors  and  other  incompetent  persons.  We  see  no  rea- 
son why  the  holder  of  such  a  lien  should  not  l)e  permitted  to  foreclose 
in  this  manner  and  thus  reap  the  benefit  of  a  pure  judicial  proceeding  in 
such  form  as  to  become  res  judicata  against  all  parties  properly  made 
(l»*fendants. 

III. 

We  recommend  that  the  law  relating  to  the  settlement  of  statements 
of  facts  be  so  amended  as  to  require  the  party  proposing  a  statement 
of  facts,  when  he  serves  it  upon  his  opponent,  to  indicate  either  by  a 
separate  notice  or  in  the  body  of  such  statement  as  to  whether  or  not 
he  proposed  the  same  as  a  statement  of  "matters  and  proceedings  oc- 
curring in  the  cause'*  or  as  a  statement  of  "all  of  the  material  facts, 
matters  and  proceedings  heretofore  occurring  in  the  cause  and  not  al- 
ready a  part  of  the  record  therein."  The  attorney  upon  whom  a  state- 
ment is  served  Is  often  unable  to  determine  whether  to  object  to  the 
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same  or  not,  by  reason  of  being  unable  to  determine  upon  the  facejjt 
the  statement  as  to  which  of  these  is  proposed.     It  might  be  \mo':e 
tlonable  to  him  if  proposed  as  the  former,  while  it  might  be  wholly  ^'- 
flcient  if  proposed  as  the  latter.     No.  doubt  many  of   us   have  fo^i- 
ourselves  in  this  uncertain  position. 

Emmett  N.  Pabkeb. 

J.  M.  AsuTox. 

T.    L.    STILEi*. 

F.  T.  Post. 
.      IV. 
MINORITY  REPORT. 

It  is  settled  that  the  appellant,  in  a  case  tried  by  the  court  wittc^ 
a  jury,  may  appeal  without  taking  up  the  evidence,  raising  the  qc^ 
tion  of  the  sufficiency  of  Findings  of  Fact  to  support  the  judgment-  i^ 
is  also  settled  that  the  respondent  may  take  up  the  evidence  by  way  a. 
statement  of  facts,  having  excepted  to  the  Findings  of  Facts,  and  co- 
tend  in  the  supreme  court  that  the  judgment  is  sustained  by  the  evi- 
dence, whether  sustained  by  the  Findings  of  Fact  or  not.  But,  tht>re 
is  no  provision  of  statute  fixing  the  time  within  which  the  respondr^n: 
may  file  and  serve  a  statement  of  facts  after  advised  by  the  proceilur^ 
adopted  by  the  appellant  that  the  appellant  will  not  himself  cause  a 
statement  of  facts  to  be  certified. 

Therefore  the  respondent  will  permit  the  statutory  time  to  elapse  at 
his  peril.  The  statute  should  be  so  amended  that  when  the  appellan' 
fails  to  file  a  statement  of  facts  in  bill  of  exceptions,  that  the  respcr^u- 
ent  shall  have  the  right  within  thirty  days  after  being  served  w.::: 
appellant's  brief,  to  prepare,  serve  and  file  same. 

V. 

It  is  a  matter  of  common  belief  that  by  reason  of  the  unnecr^s.-^^- 

length  of  the  record  on  appeal  In  law  cases,  that  it  Is  Impossible  tor 

ea:  h  judge  of  the  supreme  court  to  familiarize  himself  with  the  rt*i  :•'  • 

by  personal  examination.     As  a  matter  of  fact  it  seems  to  be  admittT-i 

that  seldom  more  than  one  judge  of  the  supreme  court  ever  reads  -t' 

record,  and   it  thereby  follows  that  the  decision  of  the  court   is  l»3>-* 

upon  the  conclusion  reached   by  only  one  member  thereof   as  to  th- 

facts.     That  the  long  records  thus  filed  are  absolutely  unnei^ssary  :l 

the  great   majority   of   cases,   is   well    known,   and    that   some   m^tii'-' 

should  be,  and  can  be  devised  to  shorten  the  records  and  put  the  -i^ 

preme  court  In  a  position  where  each  member  can  become  familiar  *5'- 

the  record  is  manifest.     If  the  statute  made  it  necessary  for  the  a^ 

pellant  to  file  with  the  clerk  of  the  superior  court,  his  assignment  '' 

error  at  the  time  he  filed  his  bill  of  exceptions,  or  statement  of  fa--^ 
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ind  to  confine  the  bill  or  statement  to  matters  material  to  the  various 
errors  assigned  and  also  to  have  the  bill  or  statement  when  settled, 
printed,  we  would  get  the  opinion  of  the  majority  of  the  supreme  court 
is  to  that  case,  based  upon  actual  personal  knowledge  of  the  record. 
This  committee  has  no  pet  provisions  to  suggest,  as  amendment  to 
the  present  statute.  We  suggest  that  it  is  the  manifest  duty  of  this 
association  to  father  much  needed  legislation  relative  to  this  subject. 
And  we  recommend  that  a  special  committee  be  appointed,  instructed 
to  prepare  a  bill  with  the  object  aforesaid  in  view,  and  report  the  same 
back  to  the  next  meeting  of  this  association,  to  be  then  considered 
with  th/idea  of  recommending  such  a  bill  to  the  next  legislature. 

T.  L.  Stiles. 

F.  T.  Post. 

Mr.  Parker — Tlioso  are  the  five  propositions  we  have  to  sub- 
mit. The  committee  is  unanimous  for  the  first  four,  but  on  the 
latter  we  are  not  altogether  agreed,  but  that  will  not  prevent  thia 
body  from  discussing  and  taking  action  upon  it. 

On  motion,  report  was  received  and  placed  on  file. 

Prksident  Hughes — Is  there  any  further  discussion? 

TJeniarks  bv  John  E.  Humphries. 

Mb.  John  B.  Humphries,  Mr.  President  and  Gentlemen  of  the  State 

Bar  Association: 

You  have  listened  attentively  to  the  address  of  the  Honorable  Hiram 
E.  Hadley,  Chief  Justice  of  the  Supreme  Court  of  Washington,  upon  the 
subject  of  "The  Lawyer  Under  Fire." 

The  honorable  chief  justice  in  his  address  has  omitted  to  show  you 
places  where  the  lawyer  of  the  State  of  Washington  is  under  fire.  By 
the  statutes  of  Washington,  Laws  of  1903,  page  68,  under  the  title  of 
"Barratry,"  it  is  made  unlawful  for  any  attorney  or  counselor  at  law 
to  seek  or  obtain  employment,  to  prosecute  or  defend  in  any  suit  or 
cause  at  law  or  in  equity  by  means  of  personal  solicitation  of  such 
employment,  or  by  procuring  another  to  solicit  such  employment  for 
him.  The  penalty  is  a  fine  not  exceeding  $500,  to  which  may  be  added 
imprisonment  in  the  county  Jail  not  exceeding  three  months,  and  in 
addition  the  attorney  shall  forfeit  his  right  to  practise  in  the  state  and 
his  license  shall  be  revoked^  and  he  be  disbarred  forever  after.  Under 
the  statute  It  will  be  impossible  for  the  young  attorney  to  secure  any 
practice.  In  aU  other  legal  avocations  of  life  the  persons  are  permitted 
to  solicit,  to  hustle,  and  to  rustle  for  business,  but  an  attorney-at-law 
cannot  solicit,  seek,  rustle,  or  hustle  for  business. 
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My  particular  attention  was  called  to  this  matter  recently  l>  -i 
inquiry  made  of  me  in  regard  to  a  young  attorney,  who  had  as^i  c 
name  as  a  reference.  I  stated  I  believed  he  was  an  honorable  c*-Lt.- 
man  and  a  growing  young  man  in  his  profession.  The  inquirer  5ta  - 
lo  me  that  a  certain  attorney  with  whom  the  young  man  had  oific^  re  r 
had  made  uncomplimentary  remarks  in  regard  to  the  young  la^v^ 
The  old  attorney  with  whom  he  offlced  had  stated  to  the  inquirer  :.'• 
the  young  man  worked  at  other  occupations  than  the  law  unti.  ^- 
acquired  some  money  and  then  would  sit  down  at  his  desk  and  ^2 
for  the  clients  to  appear  with  business  and  never  solicited  or  trie»:  *" 
seek  law  business.  I  stated  to  the  inquirer  I  was  surprised  that  *r- 
youDg  man  must  be  condemned  because  he  did  not  go  out  delil>?ra'^e.r 
and  try  to  get  into  the  county  jail  for  three  months  and  be  for-.r" 
disbarred  and  forever  disgraced.  Under  the  statute  he  could  no-  >*- 
licit  or  seek  employment  in  legal  cases  and  could  not  allow  anoi-: 
to  seek  or  solicit  clientage  for  him;  consequently  it  resulted  in  ti - 
finally  quitting  the  law  business,  in  which  he  had  spent  years  of  p^vi- 
aration,  and  getting  a  job  as  the  driver  of  a  laundry  wagon  to  ma> 
a  living.  As  long  as  the  present  statute  remains  in  force  there  i?  dz- 
•solntoly  no  chance  for  the  young  man  to  build  up  a  law  practice  ue:>^> 
he  is  wealthy  or  has  influential  corporation  friends  to  bring  him  ih- 
business.     Truly  the  lawyer  is  under  fire. 

MAGNA    CIIARTA. 

In  ProCfat  on  Jury  Trial,  section  24,  it  is  said: 

"The  common  and  popular  opinion  has  been  that  trial  by  jury  L  ? 
been  secured  with  other  invaluable  rights  and  privileges  in  that  ^^^' 
bulwark  of  liberties — Magna  Charta";  which  was  signed  and  se.:'-*- 
by  King  John  at  Runnymede  on  June  15.  1215. 

The  most  important  feature  of  Magna  Charta  was  the  protect  l*^:- 
of  life,  liberty,  and  property  from  arbitrary  spoiliation,  and  no  fr^- 
man  was  to  be  imprisoned,  seized  of  his  freehold  or  liberties  or  fr-^ 
customs  or  otherwise  damaged  or  otherwise  passed  upon  but  by  a  li^ 
ful  judgment  of  his  peers.  This  Magna  Charta  has  been  held  up  a« 
the  great  bulwark  of  liberty  and  the  principles  were  set  forth  in  o:' 
Declaration  of  Independence  of  July  4,  1776,  and  one  of  the  cans*? 
stated  in  the  Declaration  of  Independence  for  separation  from  ti- 
mother  country  was  this:  "For  depriving  us  in  many  case*  of  ^^- 
benefit  of  trial  by  jury."  The  right  of  trial  by  Jury  in  United  Sta^^s 
courts  is  secured  by  the  seventh  amendment  to  the  constitution  of  v-- 
United  States.  Baylis  va.  The  Travelers  Insurance  Comf^any,  113  U  > 
321. 

Trial  by  jury  in  the  states  courts  is  secured  by  section  21.  article  I. 
argument,  thus: 
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"The  right  of  trial  by  jury  shall  remain  inviolate." 

The  constitution  is  carried  into  the  statutes  of  the  state,  sections 
610  and  611,  P.  W.  C.  1905;  4996  and  4997.  B.  C.  Under  the  consti- 
tution and  the  statute  the  right  of  trial  by  jury  is  made  too  plain  for 
argument,  thus: 

"Sec.  610.  All  questions  of  law  including  the  admissibility  of  testi- 
mony, the  facts  preliminary  to  such  admission,  and  the  construction  of 
statutes  and  other  writings,  and  other  rules  of  evidence  are  to  be  de- 
cided by  the  court,  and  all  discussions  of  law  addressed  to  it." 

The  power  of  the  court  under  the  constitution  is  defined  by  the 
statute,  and  is  too  plain  for  argument,  as  is  shown  by  section  611, 
aupra,  thus: 

"All  questions  of  fact  other  than  those  mentioned  in  the  section 
preceding  shall  be  decided  by  the  Jury,  and  all  evidence  thereon  ad- 
dressed to  them." 

In  addition  to  the  above  statutes,  it  is  provided  by  section  4967, 
B.  C,  and  section  359,  P.  C,  thus: 

''An  issue  of  fact,  in  an  action  for  the  recovery  of  money  only,  or 
of  specific  real  or  pergonal  property,  shall  be  tried  by  a  jury." 

The  constitution  and  the  statutes  are  too  plain  for  argument  that 
all  questions  of  fact  shall  be  tried  by  jury.  Yet,  notwithstanding  the 
plain  statutes,  we  find  the  courts  taking  cases  from  juries  and  passing 
upon  the  questions  of  iSLzt  in  direct  violation  of  the  constitution  of 
the  state  and  the  statutes  of  the  state. 

It  is  provided  in  section  4994,  B.  C,  and  section  608,  P.  C,  as  fol- 
lows: 

••All  cases  tried  in  the  superior  court  with  a  jury  in  which  the  legal 
sufficiency  of  the  evidence  shall  be  challenged,  and  the  court  shall  de- 
cide as  a  matter  of  law  what  verdict  should  be  found,  the  court  shall 
thereupon  discharge  the  jury  from  further  consideration  of  the  case» 
and  direct  judgment  to  be  entered  in  accordance  with  its  decision." 

This  last  section  is  in  direct  conflict  with  the  other  sections  of  the 
statute,  and  so  far  as  taking  cases  from  the  jury  where  there  are  ques- 
tions of  fact  to  be  decided,  is  in  direct  violation  of  the  constitution  of 
the  state.  There  is  not  a  judge  upon  the  bench  in  the  State  of  Wash- 
ington who  is  so  obtuse  and  dense  as  not  to  know  that  such  is  the 
fact;  yet,  we  find  case  after  case  taken  from  the  jury,  the  jury  dis- 
charged, and  judgment  rendered  against  the  plaintiff. 

It  was  sufficient  in  the  days  of  our  fathers  to  pledge  each  other  their 
lives,  their  fortunes,  and  their  sacred  honor;  yet  almost  every  day  In 
this  beautiful  land  of  ours  the  constitution  of  the  state  and  the  con- 
stitution of  the  United  States  are  violated  by  some  of  the  judges  of 
the  courts. '  They  make  the  statement  in  their  decisions  that  whenever 
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the  facts  are  such  that  reasonable  men  would  all  agree  the  same  » v 
on  the  questions  of  fact  that  it  is  the  duty  of  the  court  to  take  it  fr.- 
the  jury  and  pass  upon  the  facts.  In  a  recent  case  before  the  sopr-i  - 
court  of  this  state,  Jones  rs.  Moran  Bros.  Co.,  88  Pac.  626.  where  i 
jury  of  twelve  men  "having  the  minds  of  reasonable  men"  and  exert- 
ing their  judgment  found  a  verdict  of  $8,000  in  favor  of  the  plam'  - 
five  of  the  judges  of  the  supreme  court  "being  men  of  reasonable  miL  > 
decided  that  the  first  twelve  men  were  not  men  of  reasonabl  m.i:- 
and  set  aside  the  verdict.  Here  was  a  case  where  twelve  men  comp-.i? .  - 
the  jury  decided  on  a  way  and  the  trial  court,  obeying  the  consiiur:  : 
and  the  statutes,  left  the  issues  of  fact  to  the  twelve  jnrors,  bui  :- 
supreme  court  with  five  of  its  justices  absolutely  decided  the  L^ 
contrary  to  the  decision  of  the  twelve  men. 

This  is  only  one  case  in  many.    The  law,  as  you  know,  does  not  [r- 
vide  any  other  tribunal  to  decide  whether  the  twelve  men  or  the  f- 
men  were  men  with  or  without  reasonable  minds.     In  the  petition  i  " 
rehearin?  filed  in  the  case,  this  language  was  used,  thus:     "What  r-' 
plexes  MS  in  this  case  is  to  have  this  court  by  five  of  its  members  .i 
ing  the  n:inds  of  reasonable  men*  decide  that  twelve  jurors  who  h^- 
and  wt»i£:hed  the  evidence  were  not  likewise  men  having  the  mim^?  * 
Treasonable   men.     We  thought  when  we  submitted  the   matter  'o  '' 
twelve  jurors  they  were  men  'having  the  minds  of  reasonable  men   j 
the  tirst  intimation  we  had  they  were  not  such  was  when  thii»  opir.. 
was  rendered,  and  if  such  really  was  the  case,  of  course  we  can  i ' . 
re?re»  tha:  we  ever  submitted  the  case  to  such  incompetent  jurors. 

In  the  case  of  Thomas  r*.  Issaquah  Shingle  Company^  S6  Pac  R  ; 
r><S.  the  court  sa.vs: 

"The  issue  of  contrituiory  negligence  is  for  the  jury  where  r- 
micds  of  reasonable  men  may  differ  as  to  whether  such  negligerAtt-  *- 

Th:s  revision  is  in  harmony  wiih  the  constitution  and   the  sta' :    • 
of  ;he  s:a:e      The  most  remarkable  thing  we  have  had  called  to    -  ' 
;»::tr.:.oa   is   :he  fa-t   that   the  sapreme  court  of  the  state   has  nt     ' 
trio-.txi  bu:  two  of  the  statutes  atove  set  forth,  and  has  never  q:    - 
s^v:oc   •?:*.  j'*i'na. 

Si-a.v  :he  dev-ision  of  Jones  r«.  Iforon  Bros.  Co.,  the  supreme  co  ' 
of  v"»'::ori::A  in  the  case  of  l»yl«r  r*.  Eschen^  S9  Pac.  S36.  on  al=^i  ^* 
t""*^  5s4r.:«?  St  Ate  of  facts  as  the  Moran  case  has  decided  that  ft  wh>  s 
%5"t^.:oc  f.-r  the  jury  and  founded  the  judgment  rendered  upon  ^^' 
ver^.c:  of  the  twelve  jurors,  who  were  ''men  of  reasonable  min J- 

I:  *.s  t.r.:e  t^At  the  lawyers  of  the  state  should  rise  up  and  en'-: 
th?^  r  prvtx?:?:  a^—s;  the  courts  depriving  their  clients  of  trial  by  jr.-» 
r>.o  Uw\*r  .$  ttti.:er  fire.    He  cannot  advise  his  client  what  the  law  '^ 
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He  tells  him  that  the  question  is  tryable  by  jury.    He  quotes  the  stat- 
utes and  the  constitution,  he  secures  the  verdict  of  the  jury,  he  gets 
the  judgment  of  twelve  reasonable  men  upon  the  facts  of  the  case,  and 
five  or  seven  reasonable  men  immediately  decide  that  his  twelve  jurors, 
'W'-ho  were  selected  as  part  of  the  court  as  triers  of  fact,  did  not  have 
reasonable  minds,  and  it  is  decided  from  the  verdict  and  record  without 
any    evidence  aside.     No  testimony  is   introduced   to   show   that   the 
twelve  Jurors  were  men  having  unreasonable  minds,  and  the  presump- 
tion of  qualification  is  overruled  and  arbitrarily  set  aside.    Might  makes 
right.     The  property  of  one  is  arbitrarily  taken  from  him  and  given 
to  another,  contrary  to  the  constitution  and  the  statutes.     The  attor- 
neys are  expected  to  lick  the  hand  that  smites  them.    They  cannot  abuse 
the  court,  they  cannot  complain;   all  they  can   do  is  to  say  to  their 
clients  is  that  the  court  has  decided  against  them  and  they  must  pay 
the  costs.    The  lawyer  dare  not  solicit  or  seek  business.    When  by  ac- 
cident he  secures  what  he  believes  to  be  a  righteous  cause  the  trial 
court  arbitrarily  takes  it  from  the  jury  and  dismisses  the  case;  or  if  it 
is  submitted  to  a  jury  and  he  gets  a  verdict'  and  judgment,  it  is  appealed 
to  the  higher  court  and  the  higher  court  decides  that  his  jurors  were 
men  without  brains,  without  reasonable  minds,  and  that  the  questions 
of  fact  which   they  have  passed  on  would  have  been  passed  on  the 
other  way  if  the  jurors  had  been  men  of  reasonable  minds,  and  they 
decide  it  so  forcibly  that  the  attorney  cannot  defend  himself  to  his  cli- 
ent, who  has  relied  upon  his  judgment  and  advice. 

The  time  is  coming  when  the  people  will  rule  and  when  they  will 
return  to  first  principles  and  trial  by  jury  will  again  be  established 
in  all  its  purity. 

Trial  by  jury  must  remain  inviolate,  and  as  long  as  the  constitu- 
tion so  provides,  all  questions  of  fact  in  common  law  actions  must  be 
submitted  to  a  jury  duly  and  lawfully  impaneled,  and  the  verdict  of 
the  impartial  jury  honestly  rendered  must  be  accepted  as  a  decision 
upon  the  facts  and  must  not  be  set  aside  unless  for  strong  and  cogent 
reasons.  What  a  law-abiding  people  want  and  desire  is  that  the  laws 
made  by  the  people  shall  be  honestly  and  faithfully  executed.  When 
the  constitution  and  statutes  are  honestly  obeyed  and  faithfully  kept, 
confidence  will  be  restored,  adverse  comment  upon  the  judges  of  courts 
will  not  be  heard,  and  government  of  the  people,  by  the  people,  and  for 
the  people,  shall  not  perish  from  the  earth. 

I  desire  to  introduce  the  following  resolution: 
Resolved,  That  it  is  the  opinion  of  the  State  Bar  Association  that 
"The  right  of  trial  by  jury  shall  remain  inviolate,"  and  that  in  common 
law  actions  'All  questions  of  fact  other  than  those  mentioned  in  the 
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preceding  section,  610  Pierce's  Washington  Code,  shall  be  decided  ' : 
jury,  and  all  evidence  addressed  to  them,'  and  'An  issae  of  fact,  in  a:: 
action  for  the  recovery  of  money  only,  or  of  specific  real  or  persons 
property,  shall  be  tried  by  jury,"  unless  the  jury  is  waived. 

It  is  our  opinion  that  all  judges  of  courts  who  do  not  obey  tii-' 
c.-Kstitution  and  statutes  of  this  state  in  regard  to  trial  by  jnrr  sboi;-. 
be  defeated  for  re-election.  We  advise  the  voters  of  this  siate  to  t:s*^ 
all  honorable  means  to  defeat  in  the  next  elections  all  such  judges,  "ic 
depriving  us  in  many  cases  of  the  benefit  of  trial  by  jury." 

We  believe  the  trial  by  jury  is  as  much  a  necessity  as  a  bulwark  ot 
liberty  now  as  it  was  when  the  Declaration  of  Independence  was  wr/.- 
ten;  or  when 

"Forest-bom  Demosthenes, 
Whose  thunder  shook  the  Philip  of  the  Seas," 
declared   in  the  Virginia  convention  on  March   23,   1775:    "Is  life  so 
dear,  or  peace  so  sweet,  as  to  be  purchased  at  the  price  of  chains  and 
slavery?     Forbid   it.  Almighty  God!    I   know  not  what  course  otln^r? 
may  take;  but  as  for  me,  give  me  liberty,  or  give  me  death  I" 

Jml^e  lloyt  moved  to  lay  the  resolution  on  the  taUh*.  J-  hu 
E.  Ilvini])hrie8  saifl  it  was  the  first  time  he  ever  knew  the  iK-- 
laration  of  In(le[x»n<lenee,  the  constitution,  and  the  statnt*^  •  i 
the  state,  and  the  s])eeeh  of  Patrick  Henry  to  be  tabled  in  ai 
American  bar  association;  that  instead  of  jud«ros  who  vioiat.  i 
the  constitution  and  the  statutes  Ix^ing  defeated  at  the  p:i- 
wlieiicver  tliey  viohUed  their  oath  of  office  they  ouirht  to  U-  im 
)  ciU'ht  <1  iinmediately ;  and  he  could  not  understantl  why  it  wn- 
that  tlie  Bar  Association  was  afraid  to  ado]>t  the  n  sohr.i*  n. 
and 

Pkksidknt  Hughes — I  do  not  want  to  deprive  y«.u  •  t  »!• 
instruction  and  ]^leasure  to  he  derived  from  listeninu  r»»  Jn*!^- 
Huni]>liries'  discussion,  but  I  want  to  call  your  attention  r**  ?ji 
limitation  in  the  constitution  of  addresses  of  this  H>rt.  I  I;-  >- 
all  of  you  will  o])serve  the  limitation  and  not  overstep  it  -• 
iij:ii  [ji^^  ihiiiKMl  time  at  nur  disjxisal  may  be  as  evenly  divi-l'  '. 
&B  poseilde. 

John  E.  Uimphkiks — I  didn't  know  there  was  a  limiiati  u. 
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PRESIl)E^'T  IIuouES — The  constitution  fixes  it  at  ten  min- 
utes. 

John  E.  Humpiieies — I  think  the  courts  have  set  the  prece- 
dent that  we  may  disregard  the  constitution  anyway.  (Ap- 
plause and  laughter.) 

President  Hughes — It  might  look  that  way  as  to  some  con- 
stitutions but  not  this  particular  one. 

Jonx  E.  Humphries — This  is  the  one  we  are  concerned  in, 
but  that  is  true  of  all  the  other  ones. 

A  Voice — 1  second  the  resolution. 

President  Hughes — You  have  heard  the  resolution.  What 
will  you  do  with  it? 

Mr.  Howe — I  don't  think  this  is  a  projier  time  to  discuss 
this  question,  and  I  move  that  the  resolution  be  laid  upon  the 
table. 

A  Voice — I  second  the  motion  to  lay  the  resolution  upon  the 
table. 

(Motion  is  duly  put  and  carried  unanimously,  except  John 
E.  Humphries  voted  "no." 

President  Hughes — If  there  is  no  further  business  for  the 
forenoon  the  meeting  will  stand  adjourned. 


AFTERNOON   SK8SIOX 


2  o'clock  p.  m.,  Friday,  July  12th. 

President  Hughes — The  mcetiii«i:  will  come  to  order  and 
\wo  will  now  adjourn  to  the  public  library  and  pay  our  respects 
to  Vice-President  Fairbanks  and  Governor  Mead. 

(Meeting  accordingly  adjourned  and  members  called  on  the 
oilicials  in  a  body.) 
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2:30  p.  111.,  July  12th. 

(Association  having  rotnrned  to  the  U.  S.  court  room.) 

Pkesidk>^t  Hi'GiiES — Meml)ers  of  the  Association  please 
come  to  order. 

Will  Judge  Ailshie  kindly  come  and  take  his  seat  upon  the 
l>latforni  i    (Judge  Ailshie  conies  forward.) 

T  wish  to  say  to  you  that  you  will  not  he  expected,  unless  you 
so  desire,  to  ap]x^ar  in  evening  dress  at  the  banquet,  and  mem- 
Ix^rs  of  the  Association  may  ap|>ear  in  their  usual  clothes  with- 
out dressing  esi)ecially  for  that  occasion.  We  sincerely  hope 
that  all  visiting  members  may  make  it  a  ix)int  to  remain  and 
1k»  with  us  at  the  banquet.  Vice-President  Fairbanks  will  re- 
si>ond  to  a  toast,  as  well  as  other  s]>eakers,  and  we  therefore  ex- 
[>ect  to  be  able  to  entertain  you  pleasantly  and  we  want  you  to 
l)e  there.  (President  Hughes  here  requests  that  "no  smoking" 
1)0  the  rule  when  the  meeting  is  in  session.) 

Mh.  Roberts — I  move  that  the  privileges  of  this  Association 
at  this  meeting  bo  extended  to  any  members  of  the  bar  from 
Alaska  now  in  this  city. 

A  Voice — 1  second  the  motion. 

(The  motion  is  duly  put  and  carried.) 

Mr.  Koberts — I  move  that  a  committee  of  three  be  ap|)oinied 
for  the  ]>urjx>se  of  ascertaining  whether  an  amendment  is  neces- 
sary to  extend  to  meml)ers  of  the  Alaska  bar  the  privileges  of 
this  Association,  ^fy  only  pur]X7se  at  the  outset  was  that  the 
Alaska  members  might  enjoy  the  privileges  of  this  meeting. 

The  motion  is  duly  jmt  and  carried. 

Prksident  IIr(4HEs — 1  will  ap]X)int  on  this  committee,  ilr. 
Kol>erts,  chairman;  ^Mr,  Bell  of  Everett,  and  Judge  Linn  of 
Olympia. 

I  would  like  to  ask  Judge  Jacobs  of  this  city  to  sit  with  me 
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on  the  platform.  Judge  Jacobs  is  the  Xestor  of  our  bar  whom 
we  all  honor  and  love.     (Applause.) 

(Judge  Jaoabs  takes  seat  on  the  platform.) 

The  first  paper  this  afternoon  will  be  on  the  subject  "Tide- 
lands,"  which  has  been  prepared  by  the  Hon.  H.  Q.  Rowland 
of  Tacoma,  whom  I  now  have  the  pleasure  of  introducing.  (Ap- 
plause. ) 

(Mr.  Rowland  reads  paper.)     See  Appendix  A. 

President  Hughes — ^Does  anyone  desire  to  discuss  the  ad- 
dress which  has  just  been  delivered  ?  Very  interesting  and  im- 
portant questions  are  presented  in  this  address,  fully  and  very 
ably. 

If  no  one  cares  to  be  heard  upon  this  paper  I  want  to  con- 
gratulate the  members  of  this  Association  on  their  good  fortune 
in  having  with  us  Judge  Ailshie,  as  he  insists  his  good  Scotch 
ancestors  pronounce  the  name,  the  Chief  Justice  of  Idaho. 
Chief  Justice  Ailshie  will  entertain  us  with  an  address,  "The 
Lawyer,  the  Conservatice  Influence  in  Our  Government."  I 
now  have  the  pleasure  of  introducing  to  you  Chief  Justice 
James  F.  Ailshie,  of  the  supreme  court  of  Idaho. 

.(Judge  Ailshie  reads  paper.)     See  Appendix  A. 

President  Hughes — ^We  are  indeed  greatly  indebted  to  the 
Chief  Justice  of  Idaho  for  coming  here  and  delivering  before 
us  such  an  able  and  interesting  pa])er.  We- are  indebted  to  him 
not  only  for  that,  but  for  the  very  excellent  example  he  affords 
to  the  judicial  officers  of  this  state  having  the  presence  of  the 
judiciary  with  us,  and  of  their  taking  i>art  in  these  meetings. 
I  have  no  doubt  it  will  be  very  helpful  to  this  Association  on 
all  future  occasions.  I  feel  assured,  after  listening  to  this  ad- 
dress, that  it  could  not  occur  to  the  mind  of  any  person  here 
present,  that  the  Chief  Justice  of  Idaho  ever  failed  to  observe 
the  law  or  the  constitution  of  his  own  state.      (Applause  and 


Digitized  by  VjOOQIC 


68  PROCEEDINGS 

laughter. )  He  has  advanced  many  facts  which  may  be  provoca- 
tive of  interesting  discussion  and  I  feel  assured  that  no  one 
will  move  liis  disbarment  or  impeachment 

JoHX  E.  HuMPHRiKs — I  am  satisfied  from  the  learned  ad- 
dress of  the  Chief  Justice  that  he  never  practiced  law  in  Seattle. 

Xow  our  friend  has  talked  about  the  lawyer.  1  have  assod- 
ated  with  him  for  more  than  35  years  and  I  know  something 
of  the  lawyer  of  Seattle  and  uther  places.  I  believe  he  ought 
to  make  an  open  confession  here  today,  and  I  want  to  see  the 
lawyers  here  stand  up  who  have  never  told  a  lie  in  their  pro- 
fession. 

Voices — Sit  down,  sit  down. 

Mr.  Humphries  sits  down  amid  laughter. 

Peeside>t  Hughes — It  is  projier  that  I  should  say  that  1 
arise  only  as  President  of  this  Association,  and  that  there  is 
nothinfi:  significant  in  the  faici  •^f  my  arising  occurring  at  the 
same  precise  moment  that  Judge  Humphries  sat  down.  (^Latigh- 
ter.)  I  want  to  say,  in  justice  to  the  members  of  Uiis  Ass<K*ia- 
tion  and  to  any  visitors  who  are  here  present,  that  I  am  assun-<l 
by  the  signiificant  looks  telegraphed  to  me  from  the  faces  before 
nie.  that  those  members  an*  all  too  modest  to  arise. 

Is  there  any  other  discussion  of  this  paper  ? 

JuiKiE  W'akrex — My  rising  has  nv»thing  to  do  with  Judge 
Iluruphrios*  ipestion..  But  I  have  had  occasion  to  try  cases  in 
lviah«>  ar.'I  u;a::y  «.t  l\\o  l»lah««  law  vers  an^  tr^-iug  caM'S  in  Wash- 
ir.irtcn.  1:  wruld  be  a  great  pleasure  to  kni»w  fr«»m  the  leame". 
i  I.iv-t  .T:>t:  -0  •  t  lialio  why  they  |Hi>sinl  the  law  re<iuiring  lb*' 
\Va<'.::-u*  :i  '.au^trs  ••r  a:.y  .  iu^i»ie  lawyers  tt»  |iay  an  admi>- 
s:-  r.  t\v  lr:'r»-  :Lo  !aw\tr<  ln»m  tlie  State  ^f  Washingti»n  can 
v>  :/-'  -Vvr  ::.-rr:,  il.ii.y  iawytrs  tn»m  Idalio  have  prat^ 
V.  N  /  *v:*  :o  r.  -•  ar.i  wM:  im-  and  the  c»>urtesies  -'f  tin?  bar  urt' 
alv.ivs  tx:tr..:;  ;,  V.::  if  we  gv^  to  Idaho  it  costs  $25.<)0  before' 
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you  can  appear  or  have  some  Idaho  lawyer  appear  for  you.  I 
don't  think  we  ought  to  pay  anything  to  practice  there  when 
the  courtesies  are  extended  to  Idaho  lawyers  here.  I  would 
simply  like  to  suggest  to  the  Chief  Justice  that  when  this  case 
comes  up  before  him  he  should  without  much  difficulty  find  it 
unconstitutional.     (Applause.) 

Mr.  Stern — There  is  one  matter  that  was  brought  to  my 
mind  by  the  fact  that  we  have  both  the  Chief  Justice  of  the 
State  of  Washington  and  the  Chief  Justice  of  the  State  of 
Idaho  here  at  the  same  time,  and  the  suggestion  seems  to  me 
therefore  timely,  in  this  connection,  that  the  supreme  court  of 
Washington  might  follow  the  practice  of  the  supreme  court  of 
Idaho  more  closely  in  one  matter  of  practice,  and  that 'is  in  the 
matter  of  granting  rehearings  as  frequently  as  the  supreme  court 
of  Idaho  does,  and  then,  after  they  have  done  that,  to  do  what 
our  supreme  court  rarely  does  and  what  the  supreme  court  of 
Idaho  frequently  does,  because  it  thinks  it  has  a  right  to,  and 
that  is  to  reverse  itself. 

Judge  McClintock- — I  move  you  that  this  Bar  Association 
tender  to  our  nonresident  brother,  the  Chief  Justice  of  Idaho, 
the  thanks  of  tho  Association  for  the  very  able  and  entertaining 
address  he  has  delivered,  and  that  this  motion  and  the  remark^ 
be  entered  by  the  Secretary  on  the  minutes  of  this  meeting. 

Mr.  Miller — As  a  fonuer  practitioner  in  the  State  of  Idaho, 
before  the  honorable  court  of  which  Judge  Ailshie  is  now  the 
Chief  Justice,  I  desire  to  second  the  motion. 

The  motion  is  duly  put  and  carried. 

President  Hughes — I  want  to  to  assure  Judge  Ailshie  that 
he  will  not  be  called  upon  to  answer  any  of  the  questions  of  the 
attorneys  from  Eastern  Wa^liington,  which  might  be  embarass- 
ing;  we  will  endeavor  to  take  care  of  him  so  far  as  that  is  con- 
cerned. Xeither  need  he  indicate  how  he  will  rule  on  any  ques- 
tion that  may  be  presented  to  him. 
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I  cannot  refrain  from  suggesting,  in  view  of  the  remarks  that 
have  been  made,  that  it  seems  to  me  a  serious  misapprehension 
exists,  in  the  minds  of  some  ]ieople  at  least,  with  relation  to  the 
law  against  champerty  and  barratry.  I  don't  think  the  law  is 
aimed  .to  prevent  a  law;v'er  from  advising  his  neighbors  and 
friends  that  he  is  a  lawj-er — provided  he  tells  the  truth.  (Laugh- 
ter.) 

Is  there  any  other  discussion  of  this  paper  ? 

Judge  Ailshie — I  want  to  thank  you  for  the  very  kindly  re- 
marks that  have  been  made  and  for  the  many  unkindly  things 
that  have  been  left  unsaid  that  you  might  have  given  expression 
to,  and  if  I  had  known  you  were  going  to  say  so  many  nice 
things  I  should  have  taken  my  seat  down  with  you. 

I  want  to  assure  the  gentlemen  from  Spokane  that  I  think  the 
difference  in  the  granting  of  rehearip**  must  be  because  the 
Washington  court  is  a  much  better  guesser  than  the  Idaho  court. 
But  you  know  that  you  have  seven  members  to  do  the  guessing 
and  we  only  have  three — ^there  are  less  of  us  to  share  the  mi^ 
takes.  Further  than  that,  whenever  you  come  over  there  and 
we  get  $25.00  out  of  you,  we  will  spend  it  all  for  law  books. 
If  you  ever  come  down  to  Boise  vou  will  find  a  very  good  law 
library  there  that  we  have  gathered  in  from  those  fees.  (Ap- 
plause.) 

President  Hughes — If  this  is  the  end  of  the  discussion  on 
this  subject,  I  want  to  call  your  attention  to  a  matter  which  I 
think  is  deserving  of  consideration  from  the  members  here.  A 
resolution  has  been  passed  inviting  the  members  of  the  Ameri- 
can Bar  Association  to  hold  its  meeting  in  this  citv  in  1909,  dur- 
ing the  month  of  August,  which  is  the  time  diosen  always  for 
the  association  meeting.  You  are  aware  that  at  that  time  we 
will  have  in  this  city  the  Alaska- Yukon-Pacific  exposition.  I 
think  you  will  recognize  that  we  will  offer  to  the  lawyers  of  the 
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17 lilted  States,  both  to  the  luenibers  of  the  American  Bar  As- 
sociation and  those  who  are  not,  one  of  the  most  ]>leasant  and 
interesting  places  on  this  continent  in  which  to  hold  the  meet- 
in  «■  of  such  association  at  that  season  of  the  year.  The  city  of 
L<)s  Angeles  has  for  a  couple  of  years  been  striving  to  have  the 
meeting  held  in  that  city.  That  city  alone  had  a  membership  in 
the  American  Bar  Association  of  more  than  twenty  at  the  time- 
of  the  last  meeting.  I  think  there  are  less  than  ten  members  of 
the  American  Bar  Association  in  the  entire  State  of  Washing- 
ton. We  are  having  a  magnificent  meeting  of  the  State  Bar  and 
a  splendid  attendance  with  a  very  large  increase  in  membership 
of  onr  Association,  and  I  want  to  suggest  to  the  members  of  this 
Association  that  they  signify,  through  the  Secretary,  their  do- 
sire  to  liecome  mem])ers  of  the  American  Bar  Association,  so 
that  the  delegates  who  are  seiit  by  this  Association  may  convey 
their  application  and  their  names  to  the  Secretary  of  the  Ameri- 
can Bar  Association  at  its  meeting  in  Portland  in  August. 
It  costs  but  $5.00  ]K^r  year  and  for  that  you  will  get  (me  of  the 
reports  annually.  I  do  not  know  of  anything  of  more  worth,  for 
ill  the  association  you  will  find  many  of  the  most  eminent  law- 
yers of  our  country.  The  expenditure  is  so  slight,  that  even  if 
you  are  not  able  to  attend  the  meetings  you  will  derive  mure 
than  the  equivalent  of  the  cost.  T  hope  many  members  of  the 
Association  will  send  their  application  to  become  members  of 
the  American  Bar  Association.  I  think  by  so  doing  we  may 
stand  a  much  Ix^tter  chance  of  this  association  holding  its  meet- 
ing here  in  1 000. 

Are  there  any  other  committees  who  have  not  yet  re^wrted, 
Mr.  Secretary  ? 

Secketary  Shaffer — Xone  at  this  time. 

Presij>ext  IlrcniKs — We  will  adjourn  until  10  oVlook  to- 
morrow morning. 
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THIRD  DAY 


MORXIXG    SESSION 


Saturday,  July  13th,  1907,  10  a.  m. 

PiiKSiDKXT  Hughes — Let  the  meeting  come  to  order. 

Tlie  Committee  on  Jiirispnidenee  and  Law  Refonn — are  von 
ready  to  make  your  report  ?  Carroll  B.  Graves  is  chairman  -^f 
this  committee. 

^Ir.  Graves — Mr.  President,  the  members  of  y<mr  committfc 
liave  not  l>een  fortunate  enough  to  have  a  meeting.  The  chair- 
man only  arrived  last  night  and  we  have  not  been  able  to  h<*»id 
a  meeting  as  yet.  I  have  talked  with  some  of  the  members  this 
mornin-g:  and  we  desire  to  suggest  to  the  Chair  that  we  be  per- 
mitted to  file  a  written  r(»i)ort  witli  the  Secretary  and  that  it 
be  ]>ul)lislied  in  the  proceedings. 

Phesidkxt  TTioiiEs — If  there  is  no  objection,  you  will  l>e 
]K»rmittod  to  ]U'e])are  and  file  a  re]X)rt  with  the  Se<*ivtarv.  whirh 
will  be  duly  published. 

The  Committee  on  Legal  Education  and  Admission  to  the 
l]ar,  John  T.  Condon,  chairman. 

^Ir.  Coxdon — T  desire  t(»  nuike  a  very  brief  oral  rojx^rt  to  the 
Association  if  they  desire  to  hear  stu'h  re]>ort.  At  the  last  uu-er- 
ing  we  filed  a  re]>ort  advocating  two  changes  in  the  law,  with 
reference  to  admittance  to  the  bar.  The  tAvo  principal  objct? 
were  that  we  change  the  requirements  from  a  two  ye^irs'  stU'ly 
of  law  to  three,  and  that  a  s]>ecific  requirement  l)e  made  of  a 
preliminary  or  general  education  equivalent  to  a  high  s<'h'»"l 
education.     The  effect  of  the  statute  being  at  prest^nt  that  p^a^ 
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ti<*allv  no  general  education  is  requinnl.  Those  jxnnts  were 
air^riK^d  at  the  last  meeting.  In  that  connection,  l>eing  autliorized 
l)v  the  Association,  I  went  to  the  legislature  to  advocate  the 
]>as8age  of  a  bill  involving  those  two  pjints.  1  was  informed  by 
the  committee  that  there  was  no  difticnlty  in  getting  such  a  bill 
thi-ough  the  Senate.  I  went  to  see  Mi:,  lleid  in  the  House  and 
lie  told  me  that  he  didn't  l^elieve  in  such  a  bill ;  that  he  didn't 
l>clieve  that  was  necessary  for  the  study  of  law.  I  was  told 
that  A\*tihout  Mr.  Reid'  assistance  nothing  could  be  done.  I 
made  three,  separate  attempts  to  get  his  assistance,  and  failed  to 
got  it,  and  notliing  was  done.  I  told  him  I  wasn't  there  advo- 
cating anything  for  myself  or  any  institution  that  T  was  con- 
iiecte<l  with,  but  that  I  went  there  on  the  recommendation  of  the 
liar  Association.  It  is  certainly  a  shame  the  condition  that  the 
law  of  this  state  is  in,  with  reference  to  a  lack  of  requirements 
of  anythi^ig  like  a  general  education.  The  examining  commit- 
tee doesn't  feel  like  making  requirements  in  view  of  tlie  lan- 
guage of  the  present  statute  and  if  some  move  is  not  taken  they 
wim't  Ix^  able  to  do  anything  with  the  next  legislature.  After 
talking  with  Judge  Koot,  he  has  a  suggestion  that  he  desires  to 
make  that  I'll  ask  him  to  ]>resent  to  the  Association. 

JuDOE  KooT — As  statiMl  by  ^Ir.  Condon,  there  was  a  discus- 
sion at  the  last  session  of  this  Ixjdy  and,  1  think,  a  well  nigh 
inianimous  sentiment  in  favor  of  some  educati(mal  requirement 
outside*  of  strictly  legal  matter.  There  was  a  diversity  of  opin- 
ion as  to  just  what  that  should  be,  whether  a  college  or  an  in- 
tititution  of  that  nature,  or  a  certificate  from  some  principal  of 
a  high  school,  or  what  the  law  should  lx».  1  think  all  of  us  be- 
lieve that  Ix^fore  a  man  should  l)e  admitted  to  the  bar  he  should 
have  something  of  a  general  education.  The  longer  I  continue 
in  the  practice  of  the  profession,  the  more  I  am  impressed  with 
the  correctness  of  that  view.  The  memlKM's  of  the  bar  are,  and 
ought  to  be,  leaders  in  every  community  wh(»re  they  live.     When- 
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ever  tliere  are  any  public  questions  up  for  disciission,  anv  cc'irr 
plication  of  public  matters,  the  public  intuitively  turn  towarl 
the  attorney  for  assistance  and  for  counsel  as  they  do  to  no  oiho: 
man  in  the  world.  We  find  our  business  men  having  their  a'- 
tomeys  who  are  calletl  upon  to  give  them  assistance  in  any  dif- 
ficulty or  matter  that  becomes  ei>mplieated,  and  it  ought  not  :• 
require  an  argument  to  show  that  the  attorney  should  have  m^rE: 
than  a  common,  general  education. 

This  question  is  all  contained  in  a  resolution  which  I  hare 
here,  which  leaves  it  to  the  examining  committee.  We  had  qui:e 
a  discussion  over  the  matter,  but  there  was  an  extensive  senti- 
ment expressed  that  the  whole  matter  should  be  left  to  the  cr»iii- 
mittee  that  examines  applicant,  I  am  inclined  to  think  tbt^: 
this  is  the  practical  way  of  disposing  of  it.  We  have  at  tL»- 
present  time  very  able  men  of  legal  ability  and  good  sense  '>- 
that  committee,  who  will  properly  exennse  this  information  widi 
the  same  degree  of  care  that  has  been  exercised  in  matters  that 
have  already  cimie  up  for  decision. 

The  resolution  1  desire  to  offer  is  as  follows: 

Be  it  Resolved:  That  it  is  the  sense  of  this  Association  that  the 
Board  of  Ehcaminers  for  admission  to  the  bar  shall  examine  applicants 
not  only  as  to  their  knowledge  of  the  law  but  as  to  their  general  edu- 
cational equipment,  admitting  only  such  as  have  attainments  calculated 
to  make  an  attorney  useful  to  the  community  and  creditable  to  the 
profession. 

I  move  you,  Mr.  President,  the  adoption  of  this  resolnti^^i- 

JrixiK  Parker — I  desire  to  second  the  motion  for  the  aJ«»l^ 

tion  of  the  resolution.     I  believe  that  it  is  incumlx^nt  upon  ll^ 

State  of  Wasliiugton  to  see  that  these  legal,  that  these  e<luoa- 

tional  n\]uiroineiits  are  added  to  the  law. 

JriHJK  Joiner — ^T  Mieve  that  we  sliould  do  something  t'» 
raise  tlie  standard  of  general  ability  among  the  prtifession  i»y 
providing  an  adequate,  general  e<hicational  requirement,     I  u\h 
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heartily  in  favor  of  this  resolution  giving  the  power  to  the  exam- 
ining committee,  and  I  think  the  next  legislature  should  take 
some  action  along  the  lines  suggested  by  the  gentleman  who 
precede  Judge  Root.     I  desire  to  second  the  motion. 

President  Hughes — ^Are  there  are  further  remarks? 

Mr.  Carroll — In  that  connection  I  wish  to  say,  sir,  that  the 
supreme  court  itself,  of  which  our  learned  brother  Root  is  a 
member,  seems  not  to  give  that  attention  to  the  question  of  the 
admission  of  members  to  the  bar  or  assume  that  responsibility 
which  it  seems  to  me  the  law  and  the  duty  of  the  court  itself 
imposes  upon  it.  The  supreme  court,  it  seems  to  me,  should 
take  it  upon  itself  to  ascertain  by  some  examination  in  a  gen- 
eral way,  if  nothing  more,  the  qualifications  of  a  candidate. 

I  am  heartily  in  sympathy  with  the  resolution  and  I  hope^ 
sir,  that  your  action  will  bring  about  a  higher  standard  in  the 
legal  profession. 

Mr.  Cushman — ^I  want  to  say  that  I  do  not  arise  to  a  point 
of  personal  privilege  in  entering  an  objection  and  a  protest 
against  the  course  proposed.  I  listened  to  tlie  president's  ad- 
dress and  Mr.  Carroll's  too,  and  the  general  impression  I  got 
from  the  many  things  that  have  been  said  is  that  ^Svhatever  i» 
is  wrong;  whatever  we  want  we  should  not  have;  everything 
ought  to  be  changed."  Xow  I  have  known  nearly  all  of  the  ap- 
pointments our  present  state  executive  has  made,  and  I  think 
I  have  heard  every  one  of  them  criticised  more  or  less,  except  the 
one  appointment,  Judge  Reid.  I  don't  know  how  he  got  his 
education.  I  believe,  and  I  say  now,  that  the  man  who,  by  his 
own  individual  effort  and  ability,  both  physical  and  mental,  or 
whatever  it  may  be,  that  so  controls  himself  and  his  ovm  re- 
sources and  his  own  abilities,  no  matter  how  he  has  to  work  to  get 
his  education — ^I  say  that  a  man  who  controls  himself  enough  to 
read  the  law.  and  study  the  law,  is  going  to  have  self  control 
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enough  not  to  be  a  black  sheep,  if  he  should  chance  to  oxLi  -i^ 
such  accomplishments  as  to  pass  the  rigid  examination  \vhV\\ 
should  be  enforced  by  our  courts  under  the  present  regnlyti^L 
When  we  come  to  consider  all  of  these  characteristicj^  of  \\y 
ideal  man,  its  a  good  deal  like  the  fellow  that  was  adverti?>  j 
for  a  man  whom  he  wanted  to  i>ay  $10.00  a  week.  An  applicsir 
appeared  and  he  told  him  what  he  wanted  and  what  accomplisL- 
ments  the  man  who  filled  the  place  should  have.  The  applicai/ 
said,  "Oh  yes,  1  know  the  fellow  that  you  want ;  he  diet!  aUr.T 
1900  years  ago." 

Presidet  Hughes — I  don't  think  there  has  been  any  s:att- 
ment  as  to  how  the  education  should  be  obtained,  nor  whetL»=^: 
they  should  be  admitted  to  practice,  provided  they  studied  or  "i- 
tained  the  knowledge  some  way  or  other,  Mr.  Cushman. 

Mk.  Condon — In  view  of  something  that  was  said  fr-*iL 
which  it  might  seem  to  be  implied  that  in  my  statement  of  quali 
fications  I  referred  to  Mr.  Reid  or  any  other  individual  I  de>irt^ 
to  say  that  he  is  not  only  a  leader  of  men  but,  however  he  2<>* 
his  education  he  has  it  now  and  it  gives  me  pleasure  to  say  thar 
such  qualifications  are  exceptional,  and  the  case  should  not  l-e 
set  up  as  a  standard  by  which  every  other  man  should  be  judp-i 
Ile  is  a  remarkable  man  with  a  remarkable  mind  and  I  a:i 
willing  to  accord  to  him  all  resj)ect  and  honor.  I  have  the  high- 
est regard  for  him,  but  it  wouldn't  do  to  use  that  standani  ly 
which  to  measure  all  others. 

President  Hughes — Are  you  ready  to  vote  on  the  ad*>j»Ti  r. 
of  the  resolution  ? 

Motion  i.s  duly  put  aud  carried. 

1  want  to  make  a  motion  to  direct  the  c-  iii- 

mittee  to  re]X)rt  u]>on  the  matter  of  outside  attorneys.  Mo5t  I'f 
us  are  familiar  with  the  Oregon  CckIc  in  regard  to  the  admiN-i  n 
of  other  attorneys  coming  there  from  other  states  to  practi.v 
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vho  have  been  admitted  to  the  highest  courts  in  other  states, 
[ii  Oregon  they  are  saved  a  erreat  deal  of  trouble  which  we  have 
lacl  in  this  state  by  not  taking  the  license  from  another  state  as 
>rima  facie  evidence  that  the  applicant  is  qualified.  They  take 
liiii  on  probation  for  six  months  and  then  if  he  fails  upon  a 
proper  investigation,  and  is  not  satisfactory,  he  is  not  admitted. 
\ncl  1  move  you,  Mr.  President,  to  request  the  committee  on 
idiiiission  to  report  at  the  next  meeting  of  this  body  upon  the 
incorporation  in  our  Code  of  the  provisions  of  the  Oregon  Code 
Lii  regard  to  the  admission  of  attorneys  coming  from  other  states. 

A  Voice — Second  the  motion. 

(^The  motion  is  duly  put  and  carried.) 

Presidext  Hughes — We  will  finish  the  reports  later  in  order 
Lo  aceomm<5(hite  ourselves  to  the  next  speaker.  Dr.  Elmer  E. 
Ile^,  of  this  citv.  has  kindly  consented  to  read  to  us  a  pajx^r  (m 
tin*  subject,  vOur  Sanitary  Laws."  This  is  broadly  a  subject 
alM)iit  which  attorney .•;  can  ncjt,  ijerhaps,  know  too  much.  Dr. 
II (  ^j:  is  the  ex(XMitive  ntfieer  of  the  State  Board  of  Health  of  tlie 
SiHtc*  of  Wasliington.  He  has  done  very  much  toward  placing 
the  subject  of  sanitation  u|K)n  a  projx^r  plane  in  this  state,  but, 
iKH-^aiise  of  a  lack  of  appreciation  of  the  im]x>rtance  of  the  sul)- 
ject  and  the  co-operation  of  the  members  of  the  legislature,  much 
l<»ss  has  been  aot^omplished  than  ought  to  have  k^en  a(*eoniplished. 
We  are  merely  at  the  Ix^ginning  in  this  great  field.  1  hoix)  that, 
through  the  memlx^rs  of  this  association  something  may  be  ac- 
cuiiii>Hshed  in  future  legislatures  on  this  subject,  both  in  the 
iStiite  of  Washington,  by  which  w(»  may  place  it  on  the  same  high 
J d alio  as  the  State  of  ^lassac^lnisetts.  A  bill  framed  with  this 
thing  in  view  was  tabled  api)areutly  through  a  misapprehension 
c»f  its  important  at  the  last  session  of  the  legislature.  It  was 
oiH*  of  the  gi'eat  mistakes,  if  not  the  greatest  mistake,  of  that 
ImkIv. 
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I  take  pleasure  in  introducing  to  you  Dr.  Elmer  E.  K^t 
(Applause.) 

(Dr.  Heg  reads  paper.)     See  Apfpendix  A. 

President  IIugues — After  listening  to  this  address,  I  l-> 
lieve  all  the  members  of  our  profession  will  appreciate  the  ^.'- 
dom  of  the  executive  committee  in  asking  Dr.  Heg"  to  rea«l  - 
paper  before  this  association  and  in  concurring  with  him  in  tue 
selection  of  a  subject.  I  will  also  sav  that  probably  no  oiii  r 
man  of  that  high  profession  was  aware  of  the  researches  T\.r 
were  l)eing  made  by  the  executive  officers  of  the  State  I3i:»aril  •  i 
Health,  nor  had  his  -svide  knowledge  and  exjierienee  on  this  sr.l- 
ject.  He  has  obtained  a  well  earned  and  honorary  recogn:t:<  i 
at  the  hands  of  those  who  have  made  this  subject  a  study,  aiii 
not  only  those  honors  which  he  has  already  received,  but  in  a  i- 
dition,  ho  has  been  selected  without  an  effort  on  the  part  uf  th-^^ 
people  of  Washington,  and  without  any  intervention  on  his  oavl 
part  or  on  the  part  of  his  many  immediate  professional  friei.i- 
and  brothers,  to  be  the  one  to  represent  their  profession  and  tl;*-> 
common  country  at  the  international  conference  to  be  hehi  i: 
Berlin,  I  believe  in  September  of  this  year. 

The  time  has  arrived  for  the  consideration  of  tlie  report  •  t 
our  Obituary  Committee,  for  expressing  our  tribute  to  the  nun;- 
ory  of  our  departed  brothers. 

(For  obituary  addresses  see  Appendix  B.) 

President  Hughes — ^We  must  consider  ourselves  ext»cedir.L^ 
ly  fortunate  in  having  with  us  and  in  being  able  to  have  uj-'H 
our  program  as  one  of  the  speakers  at  this  meeting  the  Vi't* 
President  of  the  United  States.     (Applause.) 

It  has  not  l)ecn  my  privilege  to  encounter  Vice  Presi^in' 
Fairbanks  at  the  bar,  as  it  has  been  that  of  a  number  of  lawyer* 
here  present.  But  we  all  know  what  his  career  was  at  the  l»ar. 
.That  he  has  given  it  the  best  years  of  his  life  and  that  step  U 
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step,  by  every  industry  and  devotion  to  that  noble  profession  he 
has  climbed  steadily  to  the  top,  until  he  was  not  only  recognied 
as  one  of  the  foremost  lawyers  of  his  own  state,  but  of  the  nation. 
And  we  know  what  kind  of  a  man  it  takes  and  what  it  means 
to  go  through  all  the  steps  of  such  a  career,  and  to  remain  as 
modest,  as  simple,  as  appreciative  and  as  natural  as  has  Vice 
President  Fairbanks.  We  know  that  he  would  enjoy  these  ex- 
orcises with  us  as  fully  as  any  meml)er  of  this  association  has 
done,  because  of  the  lawyer  in  him  which  is  evidenced  through 
all  of  his  attitude  and  manner.  'He  has  not  only  disclosed  in 
his  career  what  an  American  lawyer  may  accomplish  in  his  pro- 
fession but  also  what  it  is  possible  to  do  outside  of  his  profession. 
He  occupies  the  next  most  exalted  office  in  the  national  govern- 
ment of  our  country,  and  he  bids  fair  to  occupy  the  executive 
chair  of  the  nation. 

This  is  not  the  first  visit  he  has  made  to  Puget  Sound  or  to 
the  State  of  Washington  and  this  northwesten  country.  He 
has  studied  natural  resources  and  interests  of  this  northwestern 
portion  of  the  United  States  and  of  Alaska  as  well,  and  is  prob- 
ably better  informed  as  to  the  resources  and  conditions  and  pos- 
sibilities of  these  two  great  regions  than  any  other  man  in  pub- 
lic life  outside  of  the  Nonrthwest. 

I  take  pleasure  now  in  introducing  to  you  our  Vice  President, 
Mr.  Fairbanks.    (Prolonged  applause.) 

ADDRESS  OF  VICE-PRESIDENT  FAIRBANKS. 

Vice  President  Faikbanks:  Mr.  President  and  Members  of  the 
Washington  Bar:  I  count  myself  most  fortunate  in  being  able  to  share 
with  you,  even  for  a  brief  time,  the  pleasures  of  your  annual  meeting. 
I  have  not  come  for  a  very  extended  or  formal  speech.  I  am  here 
under  a  written  contract  which  gives  me  the  liberty  to  speak  as  little 
or  as  much  as  I  desire,  the  latter  being  determined  by  your  patience. 
In  view  of  the  rather  numerous  demands  upon  me,  I  suggested  to  my 
good  friend  who  invited  me  to  meet  with  you,  that  I  would  come  upon 
a  condition  that  I  could  meet  you  informally,  without  any  set  speech, 
face  to  fac,e  as  lawyers. 
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I  have  established,  I  hope,  Mr.  President,  the  existence  of  a  contract 
which  entitles  me  to  a  decree  of  specific  performance. 

President  Hughes — ^The  decree  is  granted.  (Applause) 

Vice  President  Fairbanks — I  cannot  forbear  saying  a  word  more 
than  I  had  intended  when  I  entered  this  chamber.  But  your  greeting 
Is  so  cordial  that  it  would  seem  to  be  the  part  of  ungeneroeity  not  to 
respond  with  more  than  a  word  of  greeting  and  farewell. 

As  I  looked  over  this  body  of  lawyers  I  was  struck  by  the  fact  that 
probably  every  state  in  the  Union  was  represented  here,  and  I  was 
struck  with  the  impression  or  the  idea  that  this  is  a  composite  of  the 
entire  bars  of  America.  There  is  a  good  Providence  in  all  of  our  de- 
velopments as  I  believe,  and. that  is  this,  Mr.  President,  that  the  bar 
of  the  new  state  which  make  for  the  glory  and  splendor  of  the  Repub- 
lic, have  always  been  and  are  today  the  strongest  men  the  bar  has  pro- 
duced. You  do  not  need  to  go  to  the  old  centers  for  men  of  ability. 
You  do  not  need  to  go  to  the  old  cities  for  members  of  the  bar  who 
will  measure  swords  with  the  strongest  men  in  our  profession  any^ 
where.  It  is  a  most  fortunate  thing  that  in  the  formative  state  of  the 
law  of  a  new  commonwealth  that  there  should  be  men  of  commanding 
ability  to  advise  the  court  and  to  aid  in  establishing  a  jurisdiction  in 
a  new  state. 

I  see  here  many  men  I  have  known  in  the  profession  and  many 
men  I  know — some  of  whom  I  knew  at  college  when  they  were  pro- 
viding their  legal  accounterement  for  the  future  fight.  I  am  touched 
by  their  presence,  for  it  carries  me  back  to  an  earlier  day  when  we 
were  struggling  for  a  foothold  in  the  world.  We  studied  the  law  be- 
cause we  were  enamored  of  the  legal  profession,  and  I  am  gratified 
to  see  ihai  my  friends  have  won  a  place  in  the  hearts  and  confidences 
of  the  men  of  the  Washington  bar. 

The  bar  is  a  great  profession.  I  think  no  testimony  need  be  pro- 
duced upon  that  subject,  Mr.  President.  I  think  we  would  all  be 
willing  to  confess  judgment.  We  would  admit  the  fact,  for.  while  n  is 
a  truism,  we  delight  to  recall  it.  For  ten  and  a  half  years  I  have  been 
out  of  touch  with  the  profession,  but  up  to  that  time  I  was  activt-ly 
engaged  In  it  from  the  time  of  my  entrance  to  the  bar.  And  I  say  ro 
you  that  which  is  the  truth,  that  in  all  my  experience  the  brightest  and 
sweetest  days  were  those  days  that  were  spent  at  the  bar.  The  cod- 
test  there  was  sharp.  The  give  and  take  sometimes  tried  us  to  the  ut- 
most; feeling  runs  high  when  we  are  charged  with  the  responsibility 
of  upholding  the  cause  of  our  client.*  Words  in  the  heat  of  debate 
escape  our  lips  which  we  would  recall,  and  which  in  our  calmer  mo- 
ments we  do  recall.    And  one  of  the  glories  of  this  great  profession  is 
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that  true,  knightly  honor  among  the  members  of  the  bar.    (Applause) 

There  Is  something  provident  in  it  all  it  seems  to  me,  for  out  of 
the  smoke  and  dust  of  a  sharp  legal  contest  at  the  conclusion,  comes 
a  sweeter  and  more  endearing  friendship  than  comes  out  of  any  other 
professional  relation  in  this  world.   (Applause) 

I  have  heard  now  and  then  a  criticism  of  the  bar,  and  now  and 
then  the  criticism  was  justified.  That  is  because  no  organization  com- 
posed of  men  is  absolutely  perfect.  But  I  state  it  upon  my  conviction 
as  a  man,  that  among  the  lawyers  of  the  American  bar  is  to  be  found, 
man  for  man,  more  honor  and  integrity,  more  inflexible  honor  than  in 
any  other  body.     (Applause) 

The  lawyer  I  believe,  Mr.  President,  is  great,  not  only  in  his  genius, 
not  only  in  his  capacity  as  a  pleader,  not  only  In  his  ability  in  a  search- 
ing cross-examiner  developing  the  truth,  not  only  in  his  mastering 
forensic  power,  but  his  greatest,  I  believe,  in  his  inflexible  integrity 
of  purpose.     (Applause) 

It  is  a  rare  thing  for  a  member  of  the  American  bar  to  prove  false 
to  the  trust  he  holds.  The  qualities  which  make  the  best  lawyer  are 
the  qualities  which  make  the  highest  and  best  type  of  American  citi- 
zenship. The  qualities  which  make  the  best  members  of  the  bar,  are 
the  qualities  which  make  the  best  men  in  public  affairs,  both  of  the 
state  and  nation  alike.  For  a  lawyer,  when  he  takes  a  brief  for  the 
peiple,  takes  It  with  the  same  integrity  of  purpose  that  he  takes  a 
brief  for  a  client.  I  have  never  seen  a  lawyer  who  was  a  lawyer  in 
the  highest  sense  of  the  term,  who  ever  proved  recreant  to  the  high 
trust  committed  to  him  by  his  countrymen. 

But,  Mr.  President,  I  did  not  come  to  make  a  speech,  but  I  cannot 
close  without  thanking  my  friend  over  yonder  for  his  tribute  to  an  old 
Indiana  friend — ^Thad  Huston.  He  was  in  Indiana  the  promise  of  the 
man  that  you  knew  at  the  bar  in  Washington,  the  promise  of  the  judge 
upon  the  bench.  You  thought  at  the  beginning  some  doubted  his  pro- 
ficiency as  a  presiding  judge.  I  can  well  understand  that.  However, 
knowing  the  bent  of  his  mind  and  the  magnificence  of  his  heart,  I 
could  not  have  doubted,  nor  could  those  who  knew  him  in  his  early 
days,  that  upon  the  bench  he  would  have  proven  an  ideal  presiding 
Judge.  A  man  of  sound  heart,  of  honest  purpose,  such  a  man  must  be 
an  ideal  presiding  judge.  For  if  he  possessed  the  legal  lore  of  a  Mans- 
field or  a  John  Marshall,  the  greatest  American  judge,  he  will  fail  in 
the  execution  of  his  high  office  if  he  have  not  the  sound  heart  and  the 
high  ideals  in  law.  And  Thad  Huston  was  a  man  whose  integrity  of 
purpose  was  an  unvarying  as  the  faithfulness  of  the  north  star  to  it- 
self.    (Applause) 
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My  friends,  I  wish  to  return  to  you  my  profound  and  grateful  ap- 
preciation of  your  generous  greeting.  None  has  given  me  more  slnc^r^ 
gratification  than  this.     I  thanli^  you.     (Prolonged  applause.) 

pRKsiDENT  IIlghes — The  Vice-President  will  Ih^  ch^iiij*  11  1. 
on  acrount  of  other  engagements,  to  retire  at  this  time.     We  v.. 
Ix*  able  to  eonehide  in  the  next  thirty  niinntes  and  I  liojje  that  iL 
will  remain. 

Pkesidext  IluftiiEs — Wo  will  now  have  the  rejx»rt  of  l': 
Committee  on  Jndieiary. 

(^Ir.  Shank  reads  reix.n-t.) 
To  the  Washington  State  Bar  Association: 

We,  the  members  of  the  Judiciary  Committee,  beg  leave  to  rei  iT 
as  follows: 

It  has  been  the  custom  of  the  Judiciary  Committee  on  former  c■^ 
casions  to  investigate  and  report  such  recommendations,  as  to  the  prv- 
tice  in  our  courts,  as  in  its  judgment  would  aid  in  facilitatine  i^" 
transaction  of  business,  and  likewise  to  reconmiend  such  change?  ir 
our  laws  as  bear  more  particularly  upon  the  question  of  practicv. 

It  has  seemed  to  your  committee  that  on  the  whole  the  practice  of 
this  state  is  fairly  satisfactory,  and  now  that  the  practice  has  becom- 
settled  and  known  to  the  profession  generally  that  it  is  best  lo  enco'ir- 
age  as  little  interference  with  its  present  established  form  as  is  possil  > 
to  meet  new  and  changing  conditions.  We  have  therefore  conienrc^^ 
ourselves  in  bringing  to  this  Association  the  results  of  some  invest igv 
tion  regarding  the  work  of  our  courts,  in  quality  and  quantity. 

We  have  at  the  present  time  in  this  state,  thirty-two  superior 
judges.  Of  this  number,  four  were  added  by  the  last  legislature.  Ttt 
increase  in  superior  judges  of  this  state  was  made  necessary  by  ite 
phenomenal  growth  of  the  state  and  the  increase  of  commercial  activir 
which  has  come  upon  us  during  the  last  two  years.  The  overcrowd^i 
condition  of  the  supreme  courf  calendar  has  been  the  subject  of  e^-n- 
eral  comment  for  some  years,  and  as  is  well  known,  was  relieved  onj 
by  the  permanent  increase  in  the  number  of  judges  of  the  supreme 
court.  This  increase  in  number,  however,  has  not  been  in  proporti'^a 
to  the  increase  in  business.  An  examination  of  the  records  of  the  su- 
preme court  of  this  state  for  the  last  five  years  discloses  the  astoiiish:nc 
fact  that  for  this  period  of  time  the  supreme  court  of  this  atate  « 
ceeds  in  the  number  of  opinions  written  any  other  supreme  conn  or 
court  of  last  resort  in  any  state  in  the  Union,  in  proportion  to  :^i'^ 
number  of  judges  engaged.    The  records  for  the  year  1^06  show  that 
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668  cases  were  appealed,  together  with  29  original  applications  being 
filed  with  the  supreme  court,  thug  making  a  grand  total  of  598  cases 
in  a  single  year.  We  feel  that  the  supreme  court  of  this  state  is  to  be 
highly  congratulated  upon  the  high  character  of  the  work  performed. 
Investigation  of  the  attention  paid  by  the  leading  legal  periodicals,  such 
as  the  Central  Law  Journal,  American  Law  Review,  etc.,  to  the  deci- 
sions of  the  courts  of  the  different  states  discloses  the  fact  that  our 
appellate  court  does  not  take  second  rank  with  any  court  in  the  coun- 
try. The  citation  of  its  decisions  is  widespread  and  general.  We  must 
not  forget  as  members  of  the  profession,  the  excellent  quality  of  the 
work  and  the  range  of  Investigation  which  the  court's  decisions  com- 
prehend. 

The  standard  and  character  of  the  work  performed  by  the  superior 
courts,  we  believe,  is  of  an  increasing  high  order.  Out  of  the  568  cases 
appealed  for  the  year  1906,  but  161  reversals  occurred.  Allowing  for 
the  20  dismissals,  shows  that  our  appellate  court  affirmed  386  cases 
during  that  year. 

We  make  this  report,  feeling  that  these  facts  should  come  before 
us,  that  we  may  ever  maintain  a  just  pride  in  the  character  of  the 
decisions  of  our  appellate  court,  not  forgetting  that  if  at  any  time  the 
character  of  the  court's  decisions  Is  not  of  the  high  order  of  which  we 
can  now  boast,  that  this  change  must  reflect  more  or  less  upon  the  work 
of  the  bar  which  practices  before  that  court. 

We  believe  that  it  would  be  of  the  highest  order  of  usefulness  if 
the  judiciary  generally  would  make  it  a  point  to  attend  the  State  Bar 
Associations,  and  would  therefore  recommend  that  before  the  conven- 
ing of  another  session  of  this  Association  that  the  Secretary  address 
each  of  the  judges  of  the  superior  and  supreme  courts,  urging  upon 
them  the  special  request  of  this  Association  that  they  give  us  the 
pleasure  of  their  presence  in  our  meeting. 

Respectfully  submitted. 

Cob  WIN'  S.  Shank,  Chairman. 
John  P.  Habtman. 
Edward  Bbadt. 

The  motion  to  adopt  the  re|)ort  is  regularly  put  and  carried. 

Presidetct  Hughes — Is  the  special  committee  to  make  nom- 
ination of  delegates  to  the  American  Bar  Association  ready  to 
report  ? 

Mr.  Dovell — I  desire  to  sav  that  we  have  been  able  to  ob- 
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tain  an  expression  from  the  Honorable  Frank  T.  Post  of  Spo- 
kane and  Honorable  Tliomas  B.  Hardin  of  Seattle  and  they  are 
willing  to  attend  the  convention.  The  committee  would  propose 
Mr.  Post  and  Mr.  Hardin  as  two  of  the  delegates  and  that  third 
delegate  or  vacancies  in  tlie  delegation  to  the  national  association 
be  left  to  the  president. 

A  Voic-TE — I  move  that  the  reix>rt  be  accepted  and  that  tlie 
Secretary  be  instructed  to  cast  the  ballot  of  the  association  for 
these  members. 

(Motion  duly  put  and  carried. 

President  Hughes — Are  the  nominating  committee  ready 
to  report  ? 

Mb.  Hudson — Before  reading  the  formal  report  I  wish  v* 
make  some  explanation.  The  next  place  naturally  in  order  f«>r 
holding  the  meeting  of  the  association  next  year  is  Tacoma,  but 
but  some  suggestion  was  made  to  the  committee  that  Spokane  K* 
selected  as  the  next  place,  as  we  had  an  invitation  from  Spokane 
to  go  there.  The  reason  of  this  was  that  in  1909  the  expositiuu 
would  be  here  in  Seattle  and  it  would  be  well  to  have  the  nux'tinir 
that  year  in  Tacoma,  on  the  west  side.  It  would  swell  the  at- 
tendance and  perhaps  we  would  have  the  National  Bar  Associa- 
tion here  at  that  time  so  that  it  would  be  more  desirable  to  have 
the  meeting  on  the  Sound.  Therefore,  your  committee  has 
named  Spokane  as  the  place  for  the  next  meeting,  and  nomin- 
ate the  following  oflficers: 

REPORT  OP  COMMITTEE   ON  NOMINATIONS. 

A.  G.  Avery.  President Spokane 

Tacoma 

Walla  Walla 

Aberdeen 

Bellingham 

Olympia 

Seattle 


R.  S.  Holt,  First  Vice  President 

C.  C.  GosE,  Second  Vice  President 

J.  B.  BBnxjES,  Third  Vice  President 

Jeremiah  Neterer,  Fourth  Vice  President 

C.  Will  Shaffer,  Secretary 

W.  V.  Tanner,  Assistant  Secretary 

N.  S.  Porter,  Treasurer Olympia 

We  suggest  that  hereafter  the  Association  select  its  places  of  meet 
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ing  and  elect  its  officers  and  not  observe  the  custom  heretofore  fol- 
lowed of  succession  in  office. 

R.  G.  Hudson, 
Richard  Saxe  Jonks, 

WiLBBA    COLEMAX, 
E.  W.  BUNDY, 

Walter  M.  Harvey, 

Committee. 

Mb.  Shank — I  move  the  adoption  of  the  report  and  that  the 
chairman  be  instructed  to  cast  a  l)allot  of  the  association  for  the 
members  so  nominated. 

The  motion  is  duly  put  and  carried. 

Judge  Linn — Mr.  President,  your  special  committee  on  mem- 
bership of  outside  attorneys  desires  to  make  its  report. 

REPORT  OF  SPECIAL  COMMITTEE  ON  ADMISSION  TO 
MEMBERSHIP. 

Your  Committee  recommends  that  section  3  of  the  constitution  be 
amended  to  read  as  follows: 

All  reputable  members  of  the  bar  of  the  State  of  Washington,  who 
shall  have  been  duly  elected  to  membership,  and  shall  sign  this  consti- 
tution, may  become  members  of  this  Association  by  paying  the  sum 
prescribed  as  admission  fee;  and  any  attorney  not  residing  in  this  state 
who  is  a  member  in  good  standing  of  the  bar  of  any  state  or  territory 
may  be  elected  to  associate  membership,  and  shall,  upon  signing  the 
constitution,  be  entitled  to  all  the  privileges  of  members  except  to  vote 
upon  questions  before  the  Association. 

John  W.  Roberts, 

O.    V.    LdNN. 

Report  was  adopted. 

Pbesident  Hughes — At  Everett  last  year  a  motion  was  made 
to  amend  the  by-laws  to  read  in  sul>stance  like  this :  Any  mem- 
ber of  the  bar  in  the  State  of  Washington,  in  either  the  state  or 
federal  courts,  in  good  standing,  shall  be  entitled  to  membership 
by  paying  the  initiation  foe,  which  includes  the  dues  for  the 
current  year.  I  think  later  it  was  provided  that  the  applicant 
should  be  recommended  by  two  members. 

I  think  the  changing  of  the  by-laws  of  the  Association  should 
be  done  more  formally  than  was  done  at  that  time.     There  ex- 
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isted  a  special  reason  for  trving  to  increase  the  interest  and  to 
promote  the  growth  of  this  association.  The  meeting  which 
is  now  about  to  conchide  demonstrates  that  it  means  something 
to  be  a  member  of  the  State  Bar  Association  of  this  state.  It 
should  mean  as  much  as  we  can  make  it  mean.  It  cannot  be 
made  to  mean  enough,  if  members  can  be  admitted  to  this  as- 
sociation with  so  litle  formality  as  would  be  established  bv  its 
action  of  a  year  ago.  I  am  not  criticising  that  action  nor  the 
power  given  the  committee.  There  was  a  reason  and  a  very 
good  one.  But  it  seems  to  «ie  that  from  this  time  on  it  should 
l)e  such  an  honor  to  be  a  member  of  the  bar  of  this  state  and  to 
become  a  member  of  the  State  Bar  Association  that  an  applicant 
for  such  a  membership  would  recognize  that  he  must  jiossess  all 
the  requisite  qualifications.  He  should  understand  that  he 
would  be  considered  carefully  and  formally,  both  as  to  his  good 
name,  his  character  and  reputation  at  the  bar  and  from  all  other 
standpoints  bearing  upon  the  matter,  that  these  matters  would  be 
considered  by  the  committee  appointed  by  the  association  and  by 
the  association  itself.  And  I  want  to  report  for  this  committee 
the  advisability  of  again  amending  our  by-laws  so  that  it  will 
provide  that  the  members  of  this  association  may  present,  and 
induce  them  to  present  the  names  of  their  fellows  for  member- 
ship in  this  asvsociation,  with  a  recommendation  of  at  least  two 
lawyers  of  tlieir  acquaintance,  to  he  submitted  to  the  Bar  Associ- 
ation itself,  or  to  the  executive  committee,  for  their  election  or 
rejection  to  membership  in  this  association.  I  think  it  will  be 
conducive  to  making  it  a  greater  honor  in  the  future  to  join  this 
ass^)ciation,  if  such  restrictions  exist.  We  should  aim  to  demon- 
strate that  this  association  is  one  of  the  most  conservative  and 
strongest  forces  of  the  state. 

Mr.  Dovktj. — I  think  I  have  a  suggestion  to  make  that  may 
meet  with  the  approval  of  the  association.  The  constitution  has 
been  amended  in  such  a  manner  that  it  is  hard  to  tell  what  it 


Digitized  by  VjOOQIC 


STATE  BAR  ASSOCIATION  S7 

is.  I  move  that  our  executive  eommitee,  or  some  other  commit- 
tee, be  instructed  t/)  present  a  new  constitution  at  the  next  meet- 
ing— constitution  and  by-laws — and  I  also  move  that  the  amend- 
ment made  at  the  last  meeting  he  suspended  until  the  next 
meeting. 

A  Voice — Second  the  motion. 

Motion  duly  put  and  carried. 

A  resolution  is  here  read  by  Mr.  Condon,  which  was  duly  put 
and  carried: 

Whereas,  Through  the  courtesy  of  the  Alaska  Steamship  Company, 
this  Association  last  evening  enjoyed  a  delightful  ride  upon  the  waters 
of  Puget  Sound  on  hoard  said  Company's  splendidly  appointed  steam- 
ship Chippewa; 

Now,  therefore,  be  it  resolved  that  this  Association  extend  to  the 
Alaska  Steamship  Company  its  appreciation  of  said  Company's  gener- 
osity; and, 

That  the  Secretary  be  instructed  to  send  a  copy  of  this  resolution  to 
the  said  Company. 

Mr.  Stern — We  very  properly  passed  a  resolution  of  thanks 
to  Chief  Justice  Ailshie,  I  now  move  you  that  we  extend  the 
thanks  of  this  association  and  its  members,  to  Secretary  Garfield 
and  Vice  PiTsident  Fairbanks  for  the  addresses  made  by  them 
before  this  association,  and  that  a  copy  of  such  resolution  of 
thanks  be  forwarded  to  them. 

Motion  duly  put  and  carried. 

Mr,  Holt — In  this  connection  it  is  fitting  that  some  expres- 
sion be  given  on  behalf  of  this  meeting  to  the  beautiful  and 
growing  city  of  Seattle  and  to  her  bar.  I  move  you  that  the 
thanks  of  this  meeting  be  extended  to  the  meml)ers  of  the  Seat- 
tle bar  for  their  very  hospitable  and  enjoyable  entertainment  on 
this  occasion. 

Motion  was  duly  put  by  mover  and  carried. 

pRESiDEXT  Hughes — Ts  there  any  further  business  before  the 
association  ? 

Mr.  Btrkk — I  move  you  tliat  we  adjourn. 

Motion  duly  ];ut  and  carried.     ^leetin^i'  adjourned. 
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President's  Address 


By  E.  C.  Hughes. 


Oentlemen  of  the  Washington  State  Bar  Association: 

Another  year  has  gone  swiftly  by,  and  again  this  association  is  con- 
vened in  its  annual  meeting.  This  year  has  been  one  of  unusual 
growth  and  prosperity  to  our  State;  and  in  both  our  profession  has 
fitly  shared.  Attracted  by  the  exceptional  advantages  here  afforded, 
our  ranks  have  been  increased  by  the  acquisition  of  many  new  mem- 
bers, coming  from  every  portion  of  the  common  country.  We  have- 
the  right  to  assume,  from  the  courage  and  spirit  which  has  prompted 
their  migration,  th&t  they  represent  the  best  in  the  professional  life 
which  they  have  left  behind  them,  and  that  they  bring  to  our  ranks  a 
new  leaven;  and  so  believing,  we  bid  them  welcome,  and  extend  to  them 
the  hand  of  fellowship. 

But  while  many  have  thus  joined  our  number,  others,  whose  mem- 
ories we  cherish,  are  gone  from  us  forever,  taken  away  by  the  grim 
and  relentless  liand  of  death.  To  their  memory  suitable  testimonials 
will  be  presented  in  the  report  of  the  appropriate  committee. 

It  Is  well  to  be  reminded  on  occasions  such  as  these  that  the  mem- 
bers of  our  profession  are  officers  of  the  law,  sworn  to  support  the 
constitution  of  the  nation  and  the  laws  of  the  State.  The  public  have 
a  right  to  look  to  our  profession,  not  only  to  aid  in  the  enactment  of 
wise.  Just  and  humane  laws,  but  to  assist  in  securing  a  proper  interpre- 
tation and  enforcement  of  them.  With  the  progress  of  civilization 
and  enlightenment,  it  is  not  only  our  privilege,  but  our  duty,  to  be  in 
the  vanguard.  Growth  and  progress  create  new  conditions,  new  con- 
ditions call  forth  new  demands,  and  these  in  turn  beget  the  need  of 
new  laws.  While  ours  is  a  conservative  body  of  men,  we  should,  neter- 
theless,  be  a  progressive  one.  We  are  carried  forward  by  the  tide  of 
events.  We  cannot  wait  while  public  opinion  forms.  We  must  help 
to  form  it  We  cannot  pause  till  the  voice  of  anarchy  or  the  hand  of 
the  mob  have  wrought  disorder  and .  violence.  We  must  see  that  the 
power  and  dignity  of  government  are  maintained,  and  the  majesty  of 
the  law  is  upheld.  Nor  can  we  sit  idly  by,  or  lend  our  assistance  for 
a  fee,  while  organized  greed  and  power  trample  upon  private  rights 
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or  disregard  public  health,  safety,  comfort  and  happiness.  The  d  * 
is  ours  to  interpret  and  invoke  existing  law,  or  if  that  be  msuffi«  i* 
to  assist  in  tne  preparation  and  enactment  of  new  laws.  We  anr.  c- 
should  be,  not  from  mere  sentiment,  but  from  solemn  duty  and  sa.  rr 
obligation,  the  champions  of  right,  the  foes  of  w^rong,  whether  pi  1: 
or  private.  From  the  foundation  of  free  government  in  this  couniry. 
the  leaders  of  our  profession  have  framed  the  bills  of  rig;hLs  an 
builded  the  constitutions,  declaring  the  privileges  of  the  citizen  an 
the  fundamental  laws  by  which  he  shall  be  governed.  They  ha%- 
founded  commonwealths,  framed  their  laws,  organized  the  cour:? 
and  actively  participated  in  every  function  of  government:  and  in  ai: 
this,  I  am  fain  to  believe  they  have  been  moved,  for  the  most  part  &■ 
least,  by  a  patriotic  and  just  conception  of  public  and  private  dntf 
Indeed,  it  is  an  inspiration  to  call  in  review  the  long  list  of  names  o: 
those  who  have  thus  honored  their  country  and  glorified  their  pro- 
fession; such,  for  example,  as  Samuel  Adams,  James  Otis,  Patncr. 
Henry,  Hamilton,  Madison,  PIckney,  Ellsworth,  Marshall,  Story,  Wel- 
ster,  Lincoln,  the  Fields  and  Miller.  And  notwithstanding  the  oca? 
fonal  note  of  popular  cynicism,  which  the  listener  may  hear,  the  law- 
yers of  today  have  maintained  the  traditions  of  their  profession,  nui 
will  uphold  its  dignity  and  honor.  That  we  may  do  so  the  better  1: 
is  well  that  we  should  meet  thus  annually  to  assist  each  other  Iz 
casting  out  the  unworthy,  to  promote  the  ethical  relations  of  oiir 
profession,  to  discuss  the  more  absorbing  topics  of  legal  interest.  ac>l 
to  better  prepare  ourselves  for  the  discharge  of  professional  obligations 
and  duties. 

The  constitution  of  this  association  makes  it  the  duty  of  the  presi- 
dent to  deliver  an  address  at  each  annual  meeting  of  the  associatioc. 
The  scope  of  that  address  is  not  attempted  to  be  defined,  bnt  in  the 
constitutions  of  other  like  associations,  it  is  commonly  provided  tha' 
the  annual  address  of  the  president  shall  review  and  discaas  the  Is- 
portant  legislation  which  has  been  enacted  in  the  interim  between  its 
meetings,  the  more  important  and  far-reaching  decisions  of  the  cours, 
and  those  grave  questions  of  public  interest  that  are  exciting  tb* 
attention  of  the  people,  and  demand  the  attention  and  thoogbt  of  ttf 
lawyer.  Believing  this  course  to  be  a  wise  one,  and  calculated  t? 
excite  greater  interest  in  these  meetings,  I  have  determined  to  sabmr 
in  this  address,  for  your  consideration,  a  brief  review  of  such  of  those 
as  have  appeared  to  me  to  be  of  greatest  interest  and  importaccf 
Within  the  limits  of  such  an  address,  this  review  must  necessarily  be 
brief  and  imperfect. 

Members  of  the  bar  are  not  only  trained  In  those  general  princip>s 
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of  law  which  define,  regulate  and  control  the  rights  and  duties  of  men 
in  their  relations  to  each  other  and  to  the  general  public^  but  should 
also  be  versed  in  the  express  or  statute  laws  of  the  nation  and  com- 
monwealth. Since  the  last  annual  meeting  a  session  of  our  Legislature 
has  been  held,  and  many  new  laws  enacted.  It  may  be  remarked  in 
passing  that  the  recent  Legislature  has  not  neglected  its  opportunity 
to  create  new  commissions  and  public  boards.  Time  would  not  per- 
mit a  review  of  these  enactments,  nor  would  the  subject  be  one  of  gen- 
eral interest.  It  may,  however,  be  observed  that  this  tendency  to 
create  new  boards,  commissions  and  other  offices  so  pronounced  in  the 
legislatures  of  all  the  states,  is  one  which  must  early  receive  the  at- 
tention of  our  profession,  and  of  thoughtful  and  conservative  men 
generally.  Some  of  these  laws  are  required,  and  others  proper,  but 
the  tendency  toward  paternalism  and  toward  the  increase  of  public 
burdens  is  one  that  demands  the  sober  reflection  of  thinking,  conserva- 
tive people. 

Among  the  laws  of  this  class,  I  desire,  however,  to  mention,  with 
commendation,  chapter  12  of  the  last  Session  Laws,  which  provides 
for  the  creation  of  a  State  Board  of  Finance,  consisting  of  the  Gover- 
nor, State  Treasurer  and  State  Auditor.  One  of  the  principal  objects  of 
this  act  is  the  better  preservation  of  the  permanent  educational  funds 
of  the  State.  It  is  made  the  duty  of  this  board  to  invest  these  funds 
in  the  securities  authorized  under  the  constitution;  but  it  is  ex- 
pressly provided  that  they  shall  not  be  invested  in  special  assess- 
ment or  district  bonds,  or  those  not  found  to  be  within  the  limit  of 
indebtedness  prescribed  by  the  law  and  issued  as  general  indebtedness 
bonds.  It  is  wisely  provided  in  the  act  that  school  district  bonds  shall 
be  given  preference  in  the  investment  of  these  funds.  The  public 
schools  and  the  higher  institutions  of  learning  in  this  State  have  been 
richly  endowed  by  the  liberality  of  Congress,  and  the  careful  preserva- 
lion  of  these  permanent  funds,  as  contemplated  by  the  constitution, 
is  one  of  the  most  sacred  and  important  duties  of  the  State. 
Alaska-Yukon-Pacific  Exposition. 

A  subject  which  early  received  the  attention  of  the  last  Legislature 
was  the  Alaska-Yukon-Pacific  Exposition.  It  is  gratifying  to  note  with 
what  unanimity  the  people  of  the  state  have  endorsed  this  exposition, 
and  to  observe  the  readiness  with  which  the  Legislature  responded  to 
this  endorsement.  The  total  amount  of  the  appropriation  made  for 
this  purpose  was  $1,000,000,  of  which  $400,000  is  appropriated  for  the 
purposes  of  making  an  exhibit  of  the  resources,  products  and  advan- 
tages of  the  State  of  Washington,  and  the  erection  of  State  buildings 
therefor.     The  sum  of  $600,000  was  appropriated  for  the  purpose  of 
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erecting  buildings  for  the  University  of  Washington.  This  sum  Is  re 
quired  to  be  expended  under  the  supervision  of  the  Board  of  Regents 
of  the  university.  The  act  provides  that  the  use  of  these  bnildines 
shall  be  permitted  to  the  exposition.  As  a  portion  of  the  boildinc!^ 
to  be  erected,  out  of  the  funds  of  the  exposition  company  and  tfaf 
general  appropriation  of  $400,000  made  by  the  State,  are  required  to  t<^ 
of  a  permanent  character,  it  will  be  seen  that  a  full  equivalent  of  tL* 
11,000,000  appropriated  by  the  Legislature  will  be  returned  to  The 
State  through  these  improvements  upon  the  university  grounds,  wbict 
will  be  of  lasting  and  permanent  value,  not  only  to  the  universitj. 
but  through  it  to  the  State  as  a  whole.  The  manner  of  raising  ihe^ 
funds  is  somewhat  unique  in  the  history  of  legislative  appropriaticci 

Chapter  3  of  the  Session  Laws  provides  for  the  establishment  o: 
harbor  lines,  and  for  the  survey,  platting  and  appraisal  of  shore  lands 
of  the  first  class  along  Lakes  Washington  and  Union,  within  whar  is 
now  the  corporate  limits  of  the  city  of  Seattle.  When  these  lands 
shall  have  been  appraised,  they  are  to  be  sold,  subject  to  payment  in 
three  installments  and  the  entire  proceeds  of  the  sales  paid  to  rt^t 
State  Treasurer  are  to  constitute  the  Alaska-Yukon-Pacific  E2xposi:ion 
fund.  Thus,  without  any  actual  burden  to  any  other  portion  of  it^ 
State,  the  entire  funds  to  be  expended,  amounting  to  nearly  $2.0«>4*.<* » 
including  the  capital  stock  of  the  company,  will  be  raised  within  the 
City  of  Seattle. 

Chapter  172  of  these  laws  permits  counties  to  levy  an  assessm-ar 
for  the  purpose  of  making  county  exhibits  at  this  exposition. 

Our  state  is  young,  its  natural  resources  are  in  lai^e  part  uni- 
veloped,  its  climate  is  imsurpassed,  its  natural  beauties  without  « 
parallel  elsewhere  in  the  United  States.  Beyond  us,  to  the  nor  h. 
lies  the  great  undeveloped  Territory  of  Alaska,  with  her  minerals,  btr 
fisheries  and  her  timber  resources,  awaiting  the  hand  of  industr?'  unc 
toil.  By  this  exposition,  it  is  confidently  believed  that  these  lo^i: 
natural  resources  and  advantages  will  be  made  known  to  the  worln 
and  the  development  and  growth  of  Alaska  and  our  own  State  be  ^C- 
vanced  many  years. 

Among  the  acts  deserving  of  mention  is  that  providing  for  *\.^ 
punishment  of  parents  or  persons  responsible  for  the  delinquency  or 
children.  In  the  enforcement  of  truancy  laws,  and  the  laws  proTtJ:re 
for  the  control  and  punishment  of  incorrigible  children,  much  d:£- 
culty  has  been  encoutered  owing  to  the  indifference  and  neglect  oi 
parents  and  guardians.  The  theory  of  the  act  is  that  penalti^ 
should  be  imposed  where  legal  and  moral  responsibility  attaches.  1 
have  no  doubt  this  law  will  greatly  assist  in  protecting  the  young  fnuc 
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Tice,  and  in  preventing  the  growth  and  development  of  a  criminal 
class. 
Railroads. 

Among  the  more  important  acts  relating  to  the  subject  of  railroads, 
two  only  will  be  here  mentioned.  Chapter  20  is  an  act  regulating  the 
hours  of  service  of  employes  in  the  train  service  of  railroads,  and 
making  it  unlawful  «for  any  common  carrier  to  require  or  permit  any 
servant  to  remain  on  duty  with  the  movement  of  any  train  for  more 
than  sixteen  consecutive  hours,  except  when,  by  casualities  occurring 
after  the  trip  has  been  started,  or  by  accident  or  unavoidable  delay  of 
trains  scheduled  to  make  connections,  he  is  prevented  from  reaching 
his  terminus. 

Chapter  142  is  an  act  providing  for  the  furnishing  of  cars  to  ship- 
pers, and  contains  many  provisions  of  Importance  to  railroad  com- 
panies and  to  the  business  public.  Rebating  and  discrimination  are 
prohibited  by  the  act.  Full  power  and  authority  is  given  to  the  rail- 
road commissioners  to  enforce  the  provisions  of  the  act,  either  upon 
or  without  complaint  made.  They  are  authorized  to  prescribe  and 
enforce  such  additional  rules,  regulations  and  orders  as  may  be  neces- 
sary, and  to  modify  or  suspend  the  same  In  order  to  compel  the 
railroad  companies  in  this  State  to  promptly  receive  and  forward  all 
lawful  freight  ,and  make  prompt  delivery  thereof  to  the  consignee. 
They  may  require  railroad  companies  doing  business  in  this  State  to 
provide  and  supply  cars  and  other  railroad  equipment  sufficient  to 
transport,  with  reasonable  dispatch,  all  lawful  freight  properly  ten- 
dered to  them  for  shipment,  and  may  proceed  against  such  compan- 
ies for  failure  to  comply  with  such  requirements.  Every  such  failure 
or  refusal  subjects  the  company  to  a  penalty  of  not  less  than  $100  nor 
more  than  $5,000,  to  be  found  by  the  jury  in  any  action  to  be  brought 
therefor;  but  upon  proof  of  public  calamity,  accident  or  unprecedented 
increase  of  business  no  conviction  shall  be  found. 
Public  Highways. 

Chapter  149  creates  a  Public  Highway  Board  and  the  officers  of 
the  State  Highway  Commissioner,  and  prescribes  the  duties  of  such 
officers.  Chapter  150  is  an  elaborate  and  carefully  prepared  law, 
providing  for  the  improvement  of  public  highways  in  the  different 
counties,  and  authorizes  payment  of  the  cost  thereof,  in  part,  out  of 
the  public  highway  fund  of  the  State.  Under  these  laws,  it  is  hoped 
that  there  may  be  a  wise  and  intelligent  expenditure  of  the  public 
funds  in  providing  suitable  permanent  highways  for  the  convenience 
of  all  the  people.  No  public  improvement  is  of  greater  importance  or 
conduces  more  to  the  happiness,  comfort  and  prosperity  of  a  commun- 
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ity  than  good  roads,  particularly  In  a  State  like  this;  and  nothing  will 
more   speedily   bring   about    Its   permanent   development   and    sertle- 
ment. 
Banking. 

For.  several  sessions  of  the  Legislature,  efforts  have  been  made  to 
secure  the  enactment  of  a  complete  banking  act  which  would  provide 
for  the  formation  of  banking  corporations,  and  regulate  the  businese 
of  banking  within  the  State,  and  also  provide  for  the  appointment  of 
a  State  bank  examiner.  Such  an  act  was  passed  at  the  last  session 
of  the  Legislature  and  is  found  in  chapter  225  of  the  published  laws. 
It  is  a  carefully  prepared  law,  covering  all  the  important  phases  of 
the  business  of  banking,  and  was  wisely  enacted  at  a  time  of  general 
prosperity. 
Elections. 

During  the  last  campaign  the  two  principal  political  parties  declared 
in  their  platform  in  favor  of  a  primary  election  law.  These  declara- 
tions were  made  in  obedience  to  a  popular  demand  for  purity  of  the 
ballot.  After  much  labor  and  struggle,  such  a  law  was  enacted  by  'he 
recent  Legislature,  and  may  be  found  in  chapter  209.  It  would  peiiiaps 
be  unfair  to  apply  to  this  effort  the  words  of  Horace,  "parturlunt 
montes;  ridiculus  mus."  However,  just  foundation  may  be  said  to 
exist  for  the  fear  that  all  will  not  be  realized  from  this  act  that  has 
been  anticipated  by  its  advocatees.  In  its  general  features,  except  for 
certain  Innovations  and  changes,  it  follows  substantially  the  provisions 
of  the  primary  election  laws  which  have  been  adopted  in  other 
states. 

It  provides  that  all  candidates  for  elective  offices  in  this  State,  either 
state,  county,  municipal,  precinct  of  congressional,  shall  be  nominated 
at  a  direct  primary  election  held  in  pursuance  of  this  acL  Although 
the  ofRce  of  United  States  Senator  is  not  an  elective  office  within  the 
meaning  of  this  act,  it  is  provided  in  section  7  that  the  declarations 
of  candidacy  for  that  office  shall  be  filed  the  same  as  in  the  case  of  other 
congressional  and  state  officers.  Provision  is  also  made  for  placing  the 
name  of  candidates  for  the  office  of  United  States  Senator  upon  the 
ballot,  so  that  the  elector  may  be  afforded  an  opportunity  of  express- 
ing his  preference  for  that  office. 

Section  28  makes  it  unlawful  for  any  person,  in  order  to  aid  or 
promote  his  nomination  to  a  public  office,  under  the  provisions  of  this 
act,  to  give,  expend  or  contribute,  or  to  promise  to  give  or  expend  any 
money  or  other  valuable  thing  except  for  ''personal  expenses." 

Section  29  makes  it  unlawful  for  the  publisher  of  any  newspaper 
or  periodical  published  in  this  State  to  receive  or  to  agree  to  receive 
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any  money,  gratuity  or  other  valuable  consideration  for  the  support 
or  advocacy  of  the  election  or  defeat  of  any  candidate  or  candidates  at 
a  primary  election,  except  that  such  articles  may  be  published  when 
rhey  are  conspicuously  marked  at  the  head  thereof  with  the  st-ate- 
ment:     "Paid  Advertisement." 

In  view  of  the  foregoing  provisions,  it  will  at  once  occur  to  the 
lawyers  here  assembled  that  it  is  extremely  doubtful  whether  the 
penal  provisions  of  this  law  can  have  any  reference  to  a  candidate  for 
the  office  of  United  States  Senator.  The  corrupt  use  of  money  to 
secure  this  high  office  has  done  more  to  create  a  demand  for  the  en- 
actment of  such  laws  than  all  the  other  causes  combined.  Permit  me 
here  to  quote  from  the  very  able  address  of  the  first  president  of 
this  association,  delivered  in  this  city  in  1894.  Speaking  of  men  of 
great  wealth  who  secure  their  advancement  to  the  high  office  of  United 
States  Senator  by  the  corrupt  use  of  money,  he  said: 

"He  is  the  very  personification  of  the  corrupting  power  of  wealth. 
He  exemplifies  in  his  person  the  sad  degradation  of  our  highest  deliber- 
ative body  and  the  demoralized  condition  of  the  public  mind.  It  is  the 
duty  of  every  patriot  to  denounce  and  resist  him,  and  scourge  him 
away  from  the  legislative  hall,  which  he  dishonors.  The  Senate  cham- 
ber should  have  over  tis  portals  this  inscription: 

"  'Let  such,  and  such  only,  tread  this  sacred  floor 
Who  dare  to  love  their  country  and  the  poor.' " 
Pure  Food. 

Another  very  important  law  passed  by  the  recent  Legislature  is 
chapter  211,  which  provides  against  the  adulteration  of  food,  drinks 
and  drugs,  and  fraud  in  the  sale  thereof,  and  creates  a  State  Board  of 
Food  Commissioners.  It  is  unfortunate  that  such  a  law  should  be 
necessary,  and  yet  such  is  the  power  of  avarice  and  selfishness  in  this 
commercial  age  that  it  becomes  necessary  in  order  to  properly  protect 
people  against  the  dangers  which  flow  from  the  use  of  adulterated 
foods,  drinks  and  drugs.  So  widespread  has  this  evil  become  that 
even  our  federal  Congress  has  been  compelled  to  enact  legislation  upon 
the  subject.  It  is  to  be  hoped  that  the  provisions  of  this  law  will  be 
found  adequate  to  correct  the  evils  against  which  it  is  directed.  Yet 
T  cannot  refrain  from  expressing  the  opinion  that  the  penalty  it  im- 
poses might  properly  be  made  more  severe. 
The  Torrcns  Law. 

After  many  unsuccessful  attempts  before  former  Legislatures,  the 
friends  of  the  Torrens  law  have  at  last  succeeded  in  securing  its  en- 
actment. The  provisions  of  this  law.  and  the  objects  and  purposes  to 
be  accomplished  by  it,  have  been  so  often  discussed  and  considered  at 
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inese  meetings,  and  are  so  well  understood  by  the  members  of  ih^  l^r 
and  the  law  itself  is  so  elaborate,  that  I  must  forbear  discussion  of  r.> 
provisions.     Some  of  them  would  seem  to  warrant  criticism   and  nia 
ral!  foi'  future  amendments.    In  view  of  the  expense  and  dela3-  inciirL- 
to  invoking  the  provisions  of  this  law,  it  is  probable  that  many  yf^a'r 
will  elapse  before  land  titles  are  generally  registered.     If  in   the  ^»a^' 
law\ers  have  ever  ijermitted  themselves  to  be  influenced  in  oppositior  ■ 
this  :aw  by  the  thought  that  it  might  curtail  their  professional  inoi'ii- 
a   careful  examination   of   its  provisions  will,  I   think,   disabnse   "^i 
fear.     To  my  mind  it  is,  indeed,  a  regrettable  feature  that  under  u.- 
practical  working  of  this  law  it  will  become  necessary,  in  obediencv   c 
its  provisions,  to  invoke  the  power  of  the  courts  and  the  services  o:  a 
lawyer  so  frequently. 
The  Criminal  Insane. 

It  has  long  been  a  favorite  defense  with  lawyers,  in  defen.ii  .- 
criminals  accused  of  the  graver  crimes,  to  interpose  the  plea  of  in>ar.- 
ity.  Several  noted  trials  have  occurred  in  this  State  within  the  past  \*v 
years  in  which  this  plea  was  interposed.  In  a  proper  case  this  pi*a  := 
right,  and  its  benefits  should  not  be  withheld  from  the  unfortuna- 
criminal  whose  mental  condition  renders  him  irresponsible  for  tl^ 
crime  he  has  committed.  At  the  same  time,  such  a  plea  should  not  i» 
permitted  to  be  so  interposed  as  to  enable  the  guilty  person,  who  :? 
legally  responsible  for  his  crime,  to  escape  appropriate  punlshmtrC. 
therefor.  To  provide  just  protection  for  the  iiTesponsible  and  at  :ht 
same  time  to  safeguard  the  public,  a  necessity  existed  for  the  em.rt- 
ment  of  a  law  relating  to  the  criminal  insane,  and  to  their  trial,  c'-^ii- 
mitment  and  custody.  Such  a  law,  which  admirably  meets  the  neces- 
sities of  the  case,  was  framed  by  Senator  Graves  and  enacted  by  il^ 
last  Legislature  of  this  State. 

Other  important  laws  were  enacted  by  tlie  recent  Legislature,  br.: 
those  to  which  reference  has  been  made  will  serve  to  indicate  th* 
trend  of  public  opinion,  and  the  general  course  of  recent  legislatioc 
in  other  states  as  well,  upon  the  more  important  questions  of  general 
l>iiLlir»  interest. 
Public  Service  Law. 

Among  the  laws  passed  by  the  legislatures  of  other  states  during  tU 
Vfiri  year,  perhaps  none  excited  so  much  public  attention  and  intent: 
as  the  "Public  Service  Law"  of  the  State  of  New  York.  It  is  doubtless 
the  most  advanced  step  hitherto  taken  by  the  legislative  body  of  acy 
state  of  our  Union  in  the  regulation  and  control  of  public  serrice  ror- 
P«"r0tions  and  the  protection  and  preservation  of  public  comfort,  heal'b 
and  safety.    The  law  was  enacted  in  the  face  of  organized  and  powerful 
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o;  i.c  £ition  and  Is  a  tribute  to  the  unique  statesmanship,  undaunted 
courage,  the  breadth  of  view  and  the  humanitarian  impulses  of  the 
man  who  not  only  occupies  the  executive  chair  of  the  State  of  New 
York,  but  engages  the  attention  and  interest  of  the  entire  nation.  The 
t!iij<-  may  not  be  ripe  for  the  adoption  of  such  a  law  in  every  state  of 
ihe  Union.  Many  of  the  states,  like  our  own,  are  perhaps  too  new  for 
machinery  so  cumbersome,  or  expense  so  great  as  are  entailed  by  this 
law.  But  the  principle  of  governmental  control  of  the  corporations 
and  other  agencies,  whether  public  or  private,  which  furnish  or  supply 
the  general  public  utilities,  conveniences  and  necessities  may  now  be 
regarded  as  a  fixed  principle  in  our  system  of  government.  There  will 
be  no  backward  step.  That  it  may  not  be  abused,  however,  it  should  be 
guided  and  directed  by  men  trained  in  the  law  and  restrained  by  the 
thoughtful  conservatism  and  impartial  judgment  which  have  always 
characterized  those  who  have  attained  the  greatest  eminence  in  our 
profession. 

A  brief  review  of  the  provisions  of  this  law  will,  no  doubt,  be  of  in- 
terest to  the  lawyers  here  present.  A  careful  examination  of  the  law 
as  a  whole  is  recommended  to  those  who  have  taken  any  special  inter- 
est in  this  subject.  It  may  also  serve  as  a  model  to  those  who  are  am- 
bitious to  serve  in  future  legislative  bodies,  since  it  has  been  prepared 
with  unusual  care  and  skill. 

For  the  purpose  of  avoiding  any  misconstruction  of  the  meanings 
of  the  various  terms  used  in  the  act,  each  of  these  terms  has  been  care- 
fully defined.  By  this  act  the  State  of  New  York  is  divided  into  two 
districts  for  each  of  which  a  commission  is  created,  one  consisting 
of  the  counties  of  New  York,  Kings,  Queens  and  Richmond,  including 
the  Borough  of  Manhattan,  and  the  other  embracing  all  the  other  coun- 
ties of  the  State.  Each  of  these  commissions  consists  of  five  members, 
who  are  appointed  by  the  Governor  of  the  State,  by  and  with  the  ad- 
vice and  consent  of  the  Senate.  One  of  their  number  is  designated  by 
the  Governor  to  act  as  chairman  for  each  of  the  commissions.  The 
Governor  is  likewise  invested  with  power  to  remove  any  commissioner 
for  inefficiency,  neglect  of  duty,  or  misconduct  in  office;  but  he  can 
only  do  so  after  giving  him  a  copy  of  the  charges  preferred  against 
him  and  an  opportunity  to  be  publicly  heard.  The  commission  is  given 
jurisdiction  over  all  corporations  engaged  in  business  as  common  car- 
rieirs  in  the  State  of  New  York,  including  railroads  and  street  rail- 
roads, and  also  over  those  corporations,  whether  private  or  municipal, 
engaged  in  the  manufacture,  sale  or  distribution  of  gas  and  electricity 
for  light,  heat  and  power.    Each  commission  is  also  authorized  to  ap- 
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point  a  general  counsel.  The  law  also  provides  for  a  secretary  to  each 
commission,  whose  duties  are  carefully  defined. 

For  the  purpose  of  affording  an  eiflcient  public  service  and  speedy 
rearess  for  any  wrongs,  it  is  also  provided  by  the  act  that  each  com- 
mission shall  have  a  place  of  business  in  its  district,  at  which  the  office 
sna  -  be  open  from  eight  o'clock  in  the  morning  until  eleven  o'clock  at 
night  every  day  in  the  year.  These  commissions  are  also  authorized 
to  hold  meetings  at  any  time  or  place  within  their  district,  and  an  in- 
vestigation may  be  had  by  any  one  of  the  commissioners.  It  is  the 
duty  of  the  counsel  to  represent  the  people  of  the  State  of  New  York 
and  the  commission  in  all  actions  and  proceedings  involving  any  ques- 
tion under  this  act,  or  under  any  act  or  order  of  the  commission  in 
regard  to  all  matters  relating  to  their  powers  and  duties. 

It  will  no  doubt  be  a  matter  of  much  interest  to  many  persons  here 
present  to  note  the  amount  of  salaries  paid  to  the  different  officers 
designated  under  this  act.  The  annual  salary  fixed  for  each  commis- 
sioner is  $15,000.  The  annual  salary  of  the  general  counsel  to  the 
commission  is  $10,000,  and  the  anual  salary  of  the  secretary  to  the 
commission  is  $6,000.  The  commission  is  Invested  with  authority  to 
fix  the  salaries  and  compensation  of  all  officers,  clerks  and  other  em- 
ployes, and  the  members  of  the  commission  and  all  officers  and  em- 
ployes thereof  are  allowed  their  actual  and  necessarj'  traveling  and 
other  expenses  and  disbursements. 

Each  commission  must  make  an  annual  report  to  the  Legislature, 
which  report  must  contain  a  full  record  of  all  the  orders  and  other 
proceedings  of  the  commission.  Power  is  also  given  to  issue  subpoenas 
and  to  compel  the  attendance  of  witnesses  and  the  production  of  book? 
and  papers.  At  all  hearings  the  commissioners  are  governed  by  rules 
adopted  and  prescribed  by  them.  An  interesting  Innovation  is  found 
In  the  following  provision:  **In  all  Investigations,  enquiries  or  hear- 
ings the  commission  or  a  commissioner  shall  not  be  bound  b5'  the  tech- 
nical rules  of  evidence."  At  these  hearings  it  is  also  provided  that  no 
person  shall  be  excused  from  testifying,  or  producing  any  books  or 
papers,  before  the  commission  when  ordered  so  to  do  by  the  commis- 
sion upon  the  ground  that  such  testimony,  evidence,  books  or  doci- 
ments  may  tend  to  incriminate  him  or  to  subject  him  to  penalty  or 
forfeiture.  In  all  actions  and  proceedings  instituted  under  the  act  or  in 
pursuance  to  any  order  of  the  commission,  precedence  is  given  in  the 
courts  of  the  State  over  all  other  civil  actions,  except  election  causes 

Article  II.  of  the  act  relates  to  common  carriers,  and  is  similar  to 
the  provisions  usually  embodied  In  acts  creating  railroad  commissions. 
p.xcept  as  it  includes  street  railroads  and  other  common  carriers.     It 
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will  not,  therefore,  be  necessary  to  review  in  detail  the  provisions  of 
this  article.  A  few  of  the  more  Important  provisions  only  will  be 
noted. 

It  is  therein  provided  that  such  common  carrier  shall  furnish  such 
service  and  facilities  as  shall  be  safe  and  adequate  in  all  respects,  and 
that  all  charges  therefor  shall  be  Just  and  reasonable  and  not  more  than 
allowed  by  law  or  by  order  of  the  commission.  Railroad  corporations, 
upon  the  application  of  any  shipper,  are  r^uired  to  provide  switch  and 
sidetrack  connections,  and  if  they  fail  to'.do'^«o,  the  commission,  upon 
a  hearing,  has  power  to  order  that  it  be  <i<Jnpf; 

EiVery  common  carrier  is  required  to  file*  Pf\A  .the  commission  a 
tariff  schedule  and  to  keep  the  same  open  to  pirbfieVnspection.    These 
schedules  are  required  to  plainly  state  the  places  b*etVietMi , which  prop- 
erty and  passengers  will  be  carried.    No  change  is  allo^^.ta^be  made 
in  these  schedules  texcept  after  thirty  days'  notice  to  the^,(ibitIm|8sion, 
and  an  affirmative  order  therefor  by  it.    To  make  these  provi^ns*  ef- 
fectual no  common  carrier  is  allowed  to  engage  or  participate  •^*^;^*e  ^ 
transportataion  of  passengers,    freight    or    property,    between    p^iatji*.* 
within  the  State,  until  after  it  shall  have  filed  its  schedule  as  provide**^, 
by  the  act.    And  it  is  prohibited  from  charging  any  different  rate  than 
that  specified  in  its  schedule. 

All  unjust  discrimination  by  special  rate,  rebate,  drawback  or  oth«^r 
device  Is  especially  prohibited,  as  are  also  all  unreasonable  preferences 
and  advantages  between  persons,  corporations  and  localities. 

Common  carriers  are  permitted  to  issue  passes  to  their  officers,  em- 
ployes, agents,  surgeons,  physicians,  attorneys-at-law  and  their  families. 
They  are  also  permitted  to  issue  passes  to  ministers  and  to  officers  or 
employes  of  Young  Men's  Christian  Associations,  hospitals,  charitable 
and  eleemosynary  institutions,  and  persons  engaged  exclusively  in 
charitable  work.  They  are  permitted  also  to  carry  free  the  employes 
of  sleeping  car  companies,  doing  business  along  their  line,  railway 
of  sleeping  car  companies,  express  companies,  telegraph  and  telephone 
companies,  doing  business  along  their  line,  railway  mail  service  em- 
ployes, postofflce  inspectors  and  other  government  officials,  newsboys 
on  trains,  baggage  agents,  witnesses  attending  any  legal  investigation 
or  proceeding  in  which  a  common  carrier  is  interested  and  persons  in- 
jured in  accident  or  wreck,  as  well  as  physicians  and  nurses  attending 
such  persons.  And  the  act  expressly  provides  that  common  carriers 
may  carry  passengers  or  property  free  with  the  object  of  providing  re- 
lief in  cases  of  general  epidemic,  pestilence  or  other  calamitous  visita- 
tion. With  these  and  other  like  exceptions,  passes  are  prohibited  by 
the  act 
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False  billing  by  carrier  or  shipper  is  also  expressly  prohibited. 
Every  common  carrier  is  required  to  afford  reasonable  and  equal  facil- 
ities for  the  interchange  of  passenger,  freight  and  property  traffic  be- 
tween lines  owned  by  them  and  conecting  lines.  There  is  also  a  pro- 
vision in  the  act  that  no  common  carrier  shall  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the  transportation  of  pas- 
sengers or  property,  under  substantially  similar  circumstances,  fbr  a 
shorter  than  for  a  longer  distance  over  the  same  line  in  the  same  di- 
rection. .    . 

Apropos  of  the  want  whirh  has  been  much  felt  In  the  State  of  Wash- 
ington during  the  Jasiyekr,  there  is  this  provision  In  the  law:  "Every 
railroad  corporation  *and  street  railway  corporation  shall  have  suffi- 
cient cars  an(^'  itiotive  power  to  meet  all  requirements  for  the  transpor- 
tataion  of 'pccs&engers  and  property  which  may  reasonably  be  antici- 
pated^ ufU^ss' relieved  therefrom  by  order  of  the  commission." 

An^Jt'is  provided  that  if  in  a  given  contingency  any  such  corpora- 
t^o^/^h&ll  not  have  all  the  cars  required,  all  cars  available  to  it  for 
Xueh'  purposes  shall  be  distributed  among  the  several  applicants  there- 
'tor  without  discrimination  between  ditferent  localities  or  competitive 
points,  except  that  preference  may  be  given  for  supply  of  cars  for  ship- 
ments of  live  stock  or  perishable  property. 

Every  common  carrier  may  be  required  to  issue  a  bill  of  lading, 
and  it  is  forbidden  to  insert  any  clause  in  such  bill  of  lading  exempt- 
ing it  from  any  liability  for  loss,  damage  or  injury  caused  by  it  to 
freight  or  property  from  the  time  of  its  delivery  for  transportatalon 
until  the  same  shall  have  been  received  at  the  point  of  its  destination, 
and  a  reasonable  time  has  elapsed  after  notice  to  the  consignee  of  its 
arrival. 

Article  III.  of  the  act  relates  to  the  powers  of  the  commission  in 
respect  to  railroads,  street  railroads  and  other  common  carriers.  These 
powers  are  briefly  defined  as  follows:  Each  commission  shall  have 
general  superivision  of  all  common  carriers  within  its  jurisdiction, 
and  shall  have  power  to  examine  the  same  and  keep  informed  as  to 
their  general  condition,  their  capitalization,  their  franchise  and  the 
maner  in  which  their  properties  are  conducted  and  managed,  not  only 
with  respect  to  the  adequacy,  the  security  and  accommodation  afforded 
by  their  service,  but  also  with  respect  to  their  compliance  with  all  pro- 
visions of  law,  all  orders  of  the  commission,  and  all  their  charter  re- 
quirements. E^ach  commissioner  has  power  to  examine  all  books,  doeo- 
ments  and  papers,  and  by  subpoenas  duces  tecum  to  compel  production 
thereof. 

It  is  their  duty  to  prescribe  the  form  of  the  annual  reports  required 
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under  the  act  to  be  made  by  common  carriers;  and  they  may  also  re- 
quire such  corporations  to  file  monthly  reports  of  earnings  and  ex- 
penses: for  failure  to  make  which  reports,  a  forfeiture  Is  imposed  of 
$100  for  each  and  every  day  that  such  corporation  continues  in  default. 

It  is  made  the  duty  of  the  commission  to  investigate  the  cause  of  all 
accidents  on  any  railroad  or  street  railroad  which  result  in  loss  of  life 
or  injury  to  persbns  or  property,  and  which,  in  its  judgment,  require 
investigation.  Every  common  carrier  is  required  to  give  immediate 
notice  to  the  commission  of  every  accident  happening  upon  any  line  of 
railroad  or  street  railroad  owned  awd  operated  by  it,  but  it  is  provided 
that  such  notice  shall  not  be  admitted  as  evidence  or  used  against  such 
common  carrier  in  any  action  or  proceeding. 

The  commission,  upon  its  own  motion,  may  investigate  as  to  any  act 
or  thing  done  or  omitted  by  the  common  carrier;  and  it  must  make 
such  enquiry  in  regard  to  any  act  or  thing  done  or  omitted  which  is  in 
violation  of  any  provision  of  law  or  of  any  order  of  the  commission. 
Complaints  in  writing  may  be  made  to  the  commission  by  any  person 
or  corporation  aggrieved,  setting  forth  any  act  or  thing  done  or  omitted 
by  such  common  carrier,  or  claimed  to  be  in  violation  of  any  provision 
of  law  or  the  terms  and  conditions  of  its  franchise  or  charter  or  of  any 
order  of  the  cftnmission.  Upon  the  presentation  of  such  complaint,  a 
copy  thereof  must  be  served  upon  ihe  common  carrier,  and  unless  the 
matter  complained  of  be  remedied,  a  hearing  is  had  by  the  commission, 
whose  duty  it  is  to  investigate  such  charges.  Whenever,  after  a  hearing 
upon  complaints,  the  commission  shall  determine  that  any  fares  or 
charges  demanded  or  exacted  by  the  common  carrier,  or  that  any  regu- 
lations or  practices  of  such  common  carrier  affecting  such  rates  are 
unjust,  unreasonable,  discriminatory  or  preferential,  or  in  any  wise 
in  violation  of  the  law,  the  commission  shall  determine  the  just  and 
reasonable  rate,  fares  and  charges  to  be  made  thereafter  as  the  maxi- 
mum charge;  and  such  order  of  the  commission  must  thenceforth  be 
observed.  Whenever,  upon  such  hearing,  the  commission  shall  bo  of  the 
opinion  that  the  regulations,  practices,  equipment,  appliances  or  serv- 
ice of  any  common  carrier,  in  respect  to  the  transportation  of  per- 
sons, freight  or  property  within  the  State,  are  unjust,  unreasonable, 
unsafe,  improper  or  inadequate  the  commission  shall  determine  the 
just,  reasonable,  safe,  adequate  and  proper  regulations,  practices,  etc., 
thereafter  to  be  enforced,  and  shall  fix  and  prescribe  the  same  by  order 
to  be  served  upon  such  common  carrier,  which  must  henceforth  be 
bound  thereby. 

The  commission  is  given  power  to  order  repairs  in  tracks,  motive 
IK)wer  and  other  facilities,  and  to  make  an  order  directing  any  rail- 
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erty,  the  construction,  completion,  extension  or  improvement  of  its 
facilities,  or  for  the  discharge  or  lawful  refunding  of  its  obligations, 
may  be  authorized  by  the  commission,  but  such  obligations  are  not 
legal  and  valid  unless  so  authorized.  For  the  purpose  of  enabling  it 
to  determine  whether  it  shall  issue  an  order  grantlnp^  such  permission, 
the  commission  is  authorized  to  institute  an  Investigation  and  hold  such 
hearing  and  examine  such  witnesses,  books,  papers,  etc..  as  It  may 
deem  of  importance  in  enabling  it  to  reach  a  proper  determination. 
The  commission,  however,  has  no  power  to  authorize  the  capitalization 
of  any  franchise  of  the  right  to  own,  operate  or  enjoy  any  franchise 
whatsoever  in  excess  of  the  amount  actually  paid  to  the  state  or  mu- 
nicipality therefor. 

It  is  made  the  duty  of  every  common  carrier  to  observe  and  obey 
every  order  made  by  the  commission  so  long  as  the  same  shall  remain 
in  force. 

For  every  violation  of  any  provision  of  the  act  or  a  failure  to  comply 
with  any  order  of  the  commission  a  common  carrier  is  subject  to  for- 
feiture in  a  sum  not  exceeding  $5,000.  It  is  also  provided  that  every 
officer  and  ageat  of  any  common  carrier  who  shall  violate  the  law  or 
any  order  of  the  commission  shall  be  guilty  of  a  misdemeanor.  The 
penalties  imposed  upon  corporations  subject  to  the  provisions  of  the 
act,  other  than  common  carriers,  is  not  to  exceed  $1,000  for  each  of- 
fence. And  it  is  likewise  made  a  misdemeanor  for  every  person,  either 
individually  or  acting  as  agent  or  officer  of  a  corporation  other  than  a 
common  carrier,  to  violate  any  provision  of  the  act  or  any  order  of  the 
commission. 

AuTicLK  IV  of  the  act  relates  to  gas  and  electrical  corporations.  The 
commission  is  given  power  to  investigate  and  ascertain  from  time  to 
lime  the  quality  of  gas  supplied  by  persons,  corporations  and  munici- 
palities in  manufacturing  and  supplying  gas  or  electricity  for  light, 
heat  or  power,  and  in  transmitting  the  same,  and  to  order  such  im- 
provements as  will  best  promote  the  public  interest,  preserve  the  pub- 
lic health  and  protect  those  using  gas  or  electricity  and  those  em- 
ployed in  the  manufacture  and  distribution  thereof,  or  in  the  main- 
tenance and  operation  of  the  works  in  connection  therewith. 

The  commission  has  power  to  fix  the  standard  of  illuminating  power 
and  purity  of  gas  manufactured  and  sold  by  such  corporation  or  person 
and  to  prescribe  methods  of  regulation  of  the  electric  supply  system. 
In  order  to  intelligently  exercise  these  powers,  they  are  authorized  to 
examine  and  investigate  the  methods  in  manufacturing,  delivering  and 
supplying  gas,  and  may  have  access  to  make  such  •examinations  and  in- 
vestigations to  all  parts  of  the  manufacturing  plant  owned  or  used, 
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whether  by  private  or  municipal  corporations.  For  the  protection  of 
persons  and  corporations  engasred  in  the  manufacture  and  sale  of  gas 
and  electricity,  all  employes  and  agents  of  the  commission  are  pro- 
hibited from  divulging  any  information  obtained  by  them  in  the  course 
of  their  duties.        ^ 

It  will  be  noticed  that  the  powers  given  to  the  commission  extend 
to  municipal  corporations,  and  there  can  be  no  reason  why  they  should 
not.  It  is  surely  for  the  best  interests  of  the  public  that  municipalities, 
when  engaged  in  the  manufacture  and  sale  of  gas  or  electricity  for 
public  use,  should  be  subject  to  the  same  rules  and  requirements  as 
those  which  govern  private  individuals  or  corporations  engaged  in  the 
same  business.    The  object  of  these  laws  is  the  protection  of  the  public. 

The  commission  is  likewise  given  power,  in  its  discretion,  to  pre- 
scribe uniform  methods  of  keeping  accounts  for  such  corporations,  to 
examine  all  persons,  corporations  or  municipalities  under  its  supervi- 
sion, and  keep  informed  as  to  the  methods  employed  by  them  in  the 
transaction  of  their  business,  and  see  that  their  property  is  maintained 
tind  operated  for  the  convenience  and  accommodation  of  the  public  and 
in  compliance  with  the  requirements  of  the  law  and  of  their  franchises 
and  charter.  They  must  also  require  all  such  persons  and  corporations 
to  make  an  annual  report,  verified  by  oath,  showing  the  amount  of  au- 
thorized capital  stock,  the  amount  of  authorized  bonded  indebtedness, 
the  receipts  and  expenditures  during  the  year,  the  amount  paid  as  divi- 
dends upon  the  stock,  the  amount  paid  as  salary  to  each  officer,  etc 
etc.  And  like  reports  are  required  to  be  made  by  municipalities  under 
the  provisions  of  the  act. 

They  have  power  to  enter  upon  and  inspect  property,  buildings, 
factories,  plants,  power  houses  and  offices  of  any  corporation,  person, 
or  municipality  engaged  in  the  business  of  supplying  gas  or  electricity. 
They  have  also  the  power  to  examine  the  books  and  papers  of  any  such 
corporations,  or  persons,  and  to  compel  the  production  of  papers  per- 
taining to  the  affairs  being  investigated  by  it. 

It  is  made  the  duty  of  the  commission  to  appoint  inspectors,  whose 
duty  it  is  to  inspect,  examine,  prove  and  ascertain  the  accuracy  of  any 
and  all  gas  and  electric  meters.  No  corporations  are  permitted  to  use 
any  meters  which  have  not  been  inspected.  Whenever  a  consumer  to 
whom  a  meter  has  been  furnished  requests  the  commission  in  writing 
to  inspect  such  meter,  it  is  their  duty  to  cause  it  to  be  inspected  and 
tested,  and  if  not  found  up  to  the  standard  required,  they  may  order  th^ 
same  to  be  forthwith  removed. and  a  correct  meter  placed  in  its  stead, 
the  expense  to  be  borne  by  the  corporation. 

Before  any  gas  or  electrical  corporation  is  permitted  to  exercise  the 
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right  or  privilege  of  any  franchise  therefor  it  must  first  obtain  the  per- 
mission and  approval  of  the  commission.  And  no  municipality  may 
build,  maintain  or  operate,  for  other  than  municipal  purposes,  any 
works  or  system  for  the  manufacture  of  gas  or  electricity  for  lighting 
purposes  without  a  certificate  of  authority  granted  by  the  commission. 

A  separate  section  of  the  act  substantially  re-enacts  the  provision  as 
to  over-capitalization  and  excessive  indebtedness  heretofore  mentioned 
with  reference  to  railroad  and  street  railroad  corporations,  and  applies 
it  to  gas  and  electrical  corporations.  Such  corporations  are  not  per- 
mitted to  transfer  or  lease  their  franchises  or  their  works  without  the 
written  consent  of  the  commission;  and  they  are  likewise  prohibited 
from  acquiring  the  stock  or  bonds  of  other  like  corporations  unless  au- 
thorized so  to  do  by  the  commission. 

Upon  complaint  of  the  mayor  or  other  proper  officers  of  a  village, 
city  or  town,  or  upon  the  complaint  of  a  stated  number  of  customers, 
either  as  to  the  illuminating  power,  purity,  pressure  or  price  of  gas, 
or  the  regulation  of  the  voltage  of  the  supply  system  used  for  lighting, 
or  the  price  of  electricity  sold  or  delivered  in  such  municipality,  it  be- 
comes the  duty  of  the  commission  to  Investigate  as  to  the  cause  of  such 
complaint.  In  making  such  investigation,  the  commission  may  cause 
the  examination  and  inspection  of  the  works,  plants  and  methods  used 
by  the  person  or  corporation  complained  of,  and  may  cause  an  examina- 
tion to  be  made  of  its  books  and  papers  pertaining  to  the  manufacture, 
sale,  transmission  or  supply  of  gas  or  electricity.  Notice  of  such  hear- 
ing is  required  to  be  given  to  the  person  or  corporation  complained  of 
and  an  opportunity  afforded  to  be  heard  in  respect  to  the  matters  there- 
in mentioned.  After  hearing  and  investigation,  the  commission  may 
by  order  fix  the  maximum  price  of  gas  or  electricity  to  be  charged  by 
such  corporation,  and  may  order  such  improvement  in  the  manufac- 
ture, transmission  or  supply  of  gas  or  electricity,  or  in  the  methods  em- 
ployed by  such  persons  or  corporations  as  will  in  its  judgment  improve 
the  service.  The  price  so  fixed  by  the  commission  shall  be  the  maximum 
price  to  be  charged  for  gas  or  electricity  In  such  municipality  until  the 
commission  shall,  upon  complaint  or  upon  another  Investigation  con- 
ducted by  it,  again  fix  the  maximum  price. 
Two-Cent  Fare  Bills. 

In  several  of  the  states  acts  have  been  passed  during  the  last  year 
regulating  the  rates  of  transportation  by  railroads.  These  acts  have 
been  commonly  known  as  the  two-cent-fare  bills,  and  their  passage  has 
been  due  in  large  measure  to  a  popular  conviction  that  railroads,  where 
unrestrained  by  law,  have  been  exacting  exorbitant  tariffs.  These  en- 
actments, for  the  most  part,  have  been  the  result  of  agitation  and  not 
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of  investigation  and  reflection.  That  such  laws,  when  reasonable.  arf> 
within  the  constitutional  powers  of  legislatures,  cannot  be  denied:  l*:t 
that  they  are  not  within  the  proper  scope  of  the  legislative  function 
when  made  without  reference  to  the  fairness  or  reasonableness  of  the 
tarift  imposd  and  without  competent  and  intelligent  investigation  ot 
the  subject,  or  when  made  to  apply  unequally  and  without  ref erenow  :o 
the  actual  cost  of  the  service  performed,  is  equally  clear. 

Such  a  law  was  passed  by  the  legislature  of  New  York  at  its  "recent 
session,  but  the  governor  of  that  state,  fearless  of  political  conse- 
quences, and  with  a  breadth  of  view  and  a  conception  of  justice  whicb 
<loes  credit  to  his  ability,  both  as  a  lawyer  and  an  executive  officer, 
returned  it  with  his  veto.  His  reasons  will  commend  themselves  to 
the  Intelligent  judgment  of  every  fair-minded  citizen.  These  laws.  like 
all  similar  laws,  should  be  remedial  in  their  character;  they  should  &'- 
tempt  to  impose  exact  and  equal  justice  upon  all  who  may  be  affected 
by  them,  whether  directly  or  indirectly;  and  they  should  be  enacted 
only  after  such  investigation  and  with  such  knowledge  of  the  evil  to 
be  redressed,  or  the  result  to  be  obtained,  that  they  may  be  so  frame»i 
as  to  accomplish  their  legitimate  purpose. 
Congressional  Laws. 

The  last  session  of  congress  being  the  short  session,  few  acts  of  pub- 
lic importance  were  passed.  Among  these  may  be  enumerated  the  art 
prohibiting  corporations  from  making  money  contributions  in  connec- 
tion with  political  campaigns:  the  act  authorizing  the  secretary  of  com- 
merce and  labor  to  investigate  and  report  upon  the  conditions  of  woman 
and  child  workers  in  the  United  States;  the  act  to  regulate  the  immi- 
gration  of  aliens  into  the  United  States;  and  the  act  to  promote  the 
safey  of  employes  and  travelers  upon  railroads  by  limiting  the  hours 
of  st^rvice  of  the  employes  thereof.  The  latter  act  is  similar  in  its  pr*> 
virions  to  the  act  ux)on  the  same  subject  passed  by  the  last  legislature 
of  this  state.  If  upheld  by  the  federal  tribunals  its  provisions  must  be 
sustained  by  the  power  of  congress,  under  section  8  of  article  I  of  the 
vonstitution.  to  regulate  commerce  with  foreign  nations  and  among  tte 
several  states. 
Judicial  Decisions. 

A  number  of  decisions  have  been  rendered  by  the  supreme  court  of 
thlH  state  (luring  the  past  year  to  which  it  would  be  interesting  to 
advert,  if  time  permitted. 

Among  the  questions  presented  to  the  courts  for  determinatii^n 
since  the  last  meeting  of  this  Association^  which  are  of  the  most  far- 
reaching  imi)ortance  in  their  relation  to  the  public  welfare,  and,  at  the 
same  time,  of  the  greatest  interest  to  the  members  of  our  profession. 
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are  those  which  have  arisen  upon  the  act  of  the  first  session  of  the 
last  congress,  relating  to  the  liability  of  common  carriers  engaged  in 
interstate  commerce.  So  far  as  concerns  common  carriers  by  land^ 
the  act  presents  certain  features  which  are  entirely  new  in  congres- 
sional legislation.  If  sustained  by  the  supreme  court  of  the  United 
States,  where  the  question  of  its  constitutionality  is  now  pending  for 
decision,  its  Influence  will  doubtless  be  of  far-reaching  importance 
upon  the  industrial  conditions  and  welfare  of  the  nation. 

The  act  provides  "that  every  common  carrier  engaged  in  trade  or 
commerce  ♦  ♦  *  between  the  several  states  ♦  •  ♦  or  with  for- 
eign nations  *  *  *  shall  be  liable  to  any  of  its  employes,  or,  ^n 
the  case  of  his  death,  to  his  personal  representative  for  the  benefit  of 
his  widow  and  children,  etc.,  ♦  *  ♦  for  all  damages  which  may 
result  from  the  negligence  of  any  of  its  oflflcers,  agent  or  employes,  or  by 
reason  of  any  defect  or  in»«ufflcienry,  due  to  Its  negligence,  in  Us  ca^^^ 
engines,  appliances,  machinery,  track,  roadbed,  ways  or  works." 

It  also  provides  that  in  all  actions  to  recover  such  damages  the  fact 
that  the  employe  may  have  been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery,  where  his  negligence  was  slight  and  that  of  the 
emi»loyer  gross  in  conmarlson.  All  questions  of  negligence  are  for  the 
jury,  who  may  diminish  damar:'s  in  proportion  to  the  negligence  at- 
tributable to  tl^e  employe. 

It  is  also  provided  that  no  contract  of  employment,  etc.,  shall  con- 
Ftinite  any  I  ar  or  defense  to  anv  action  brought  to  recover  such  dam- 
ages, and  the  right  of  a'^tion  is  limited  to  one  year  after  the  cause 
accrues. 

This  law^  has  been  declared  unconstitutional  by  Judge  Evans,  of  the 
western  district  of  Kentucky,  in  the  case  of  Brooks  vs.  Southern  Pa- 
ri fie  Hy.  Co,,  148  Fed.  986,  and  by  Judge  McCall,  of  the  western  dis- 
trict of  Tennessee,  in  the  case  of  Howard  vs.  IlHnois  Central  Railwaij 
Co.f  148  Fed.  997.  Each  of  these  judges  holds  the  act  void,  not  only 
because  not  within  the  power  of  congress  under  the  Interstate  com- 
merce clause  of  the  constitution,  but  because,  if  its  subject  matter  may 
be  deemed  a  regulation  of  commerce  at  all,  Its  provisions  are  alike 
applicable  to  all  commerce,  intrastate  as  well  as  Interstate. 

A  contrary  view  has  been  taken  by  several  of  the  other  circuit  courts 
of  the  United  States.  In  Malloy  vs.  yorthern  Pacific  Raihray  Co.,  151 
Fed.  1019,  the  act  was  applied  by  Judge  Hanford  without  discussion 
of  the  constitutional  question  involved.  But  thes?  questions  were  con- 
sidered by  him,  and  the  constitutionality  of  the  law  upheld,  In  an  able 
opinion  rendered  on  the  motion  for  a  new  trial  in  the  case  of  Plum- 
mer  vs.   Northern  Pacific  Kaihcay   Co.,   152    Fed.    286.     In   the   same 
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-  '      —    _.     1^'  _jr*»     "  -  i:i.L  SL  i^ifr  as.i  exhaustive  opiD^: 
—    -'-'—--  i^^-'   -I   Ann^^ir^  ZM  the  case  of  Kell^    ? 

•■■       >  ■*■   •-    II  v"!.!'!  -_•*  Law  is  in  all  respe.  .- 

-  -    iCT*    --^   ir  ^zr-^-a-^:    !^  Ji.:-tT  Speer.  of  the  sonthtr. 
—  ^"=^    -  -^  -^^  -EL-A-^.-^  r^-^i-fTT  ?f  'he  authorities,   i 
— ~  :   •        •-        "  jwc  i.    :;:   f^i.   i;..^,   j^^  ^Iso  1 

■  *■  ^^     :    L--    tij-  --I1  ^==TTi^  ic  -krT>T<a<  in  the  case  of  ^;*-r 
*  '  -    — ^    ^  1"  '^'^^^  *i'i  piereoasive  opinion  wL.. : 

"''-~^     ~-   —    -        ^-*-     "T^H-  -a."^r   i^ visions  were  all  rn 
^    '-*    t^^      -  ~    :    ^— J-'O^  .aaS".  iz.  1  -E-: l-T-aTlr  without  any  ref-r 

-=-      •     ■-  —   :r-  ^  -i::?.   _-  ji   :  j^  ::::  to  forecast  what  "» .'. 

:ii^  -    z-  '    1    -i-i  A'v  IT  -_i»*  JLtzi?  of  the  supreme  cour  «-■: 

^—  -*-      *    i^  -^r^L5i-   !»ni--»^i^i  by  counsel  for  comer. 

'    -^  -     -  -=-  ^'-  lii'i   '  3Lii?:  ':«?  alniKted.  with  much  for> 

—         -   -  -     .  ini*»-r  --!»*  .-:?ii^i^rv>»  rlaose  of  the  federal  ol 

-    —      .-TL  '     •  1.    r  ziT:=r  iL_   .i-r-.-aia*  congress  has  no  po%-: 

-  -       '^•-   '--  =^1-   —  *:  -i-^'Tc  s:i!i  as  Snds  sanciion  in  the  i^^rrr? 

■  -T-zz.-!-      SL--:  .•*  :,  «»•!— j;a  >    ct  the  constitution,  declar^f 
—"•-Or  s— 1   UL-^  >7Tr.*r    •     •     •     to  resulate  commerce  v:  r. 

r     -      -i^  *z  ;  i:=».iz^  -j^  j^r-^ril  *:a:es-'    Chief  Justice  Marsha- 

-  -i-  -  zr  "i  -*L  'i-^.  *•  'Rii-at.  4.  adopting  in  this  resi>^^t 
->  ^-ji  ::  "V-:sr*r  :^-Jir«*i  :±a:  oar  constitution  v^s  "one  oi 
--   -.1  j-i-i  i>:-   ic   iHffn  'LJgC-' 

.—  r^i.:^.  ^i  -J?*  Tft>aj  T.f  wt:«:i  the  framers  of  the  constituruL 
^--  M  --i»*  wcri  - -cEraerce,"  we  must  take  into  consideri- 
.-    -:i:_  -•:ais  w^ra  cx^sced  at  the  time  and  which  led  to  i- 
•z.     :  •oizi'*— •  azciLc  tie  ordinal  states,  and  between  them  an«J 
I   *  ui  ^»-<.  iai  leccoie  sadly  demoralised.    It  was  regulated  t  :• 
I  1..   r:::^  ▼---!  a  t»w  to  tlieir  own  interests.    The  several  sta:  * 
r-i   Ji  --i-^-T  efforts,  were  impotent  to  overcome  this  depress^*'. 
-.r-«cr*i    '  z^i::x«  <if  their  commerce.    This  fact  was  one  of  •^• 
:i^  n::««s  wr^ch  prompted  the  organization  of  a  central  gove::.- 
st-a    a::  I  •fc  tr  tbe  formation  and  adoption  of  the  federal  const itutioL 
::    n  u=r.   ii-«ref.re.  be  assumed  that  the  framers  of  the  constitutive 
;:  ^ta<:*«*i   :•:   ir^^rsc  congress  with  the  most  ample  power  to  regulate 
vm.n^r-'f  wtth  foreign  nations  and  among  the  several  states  in  all  its 
^^^.^     V;v:i  this  subject  Chief  Justice  Marshall  declared,  in  Broa 
X   An  i»£*^  ^'t  Wheat.  444:     "To  construe  the  power  so  as  to  impair 
«:«:  f^Tv-^'j  would  tend  to  defeat  an  object,  in  the  attainment  of  which 
',i^  X3sfz.<An  public  took  and  justly  took,  that  strong  interest  wbicL 
^^;;^ii«  f:vx  a  full  conviction  of  its  necessity."    And  again  he  declared. 
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in  Martin  vs.  Hunter,  1  Wheat.  304:  "The  constitution  unavoidably 
deals  in  general  language.  It  did  not  suit  the  purposes  of  the  people, 
in  framing  this  great  charter  of  our  liberties,  to  provide  for  minute 
specification  of  its  powers  or  to  declare  the  maens  by  which  those 
powers  should  be  carried  into  execution."  In  defining  the  meaning  of 
the  word,  in  the  case  of  Gibbons  rs.  Ogden,  he  said:  "Commerce,  un- 
doubtedly, is  traffic,  but  it  is  something  more;  it  is  intercourse.  It 
describes  the  commercial  intercourse  between  nations,  and  parts  of 
nations,  in  all  its  ^branches,  and  is  regulated  by  prescribing  rules  for 
carrying  on  that  intercourse."  In  a  concurring  opinion  in  the  same 
case,  Mr.  Justice  Johnson  said:  "The  subject,  the  vehicle,  the  agent, 
and  the  various  operations  become  the  objects  of  commercial  regula- 
tion." 

It  is  contended,  however,  that  the  act  does  not  purport  to  prescribe 
any  rules  for  the  regulation  of  commerce,  but  that  in  its  first  section 
it  merely  creates  a  liability  on  the  part  of  common  carriers  to  their 
employes  in  case  of  injury,  and  to  the  representatives  of  the  latter  in 
case  of  death,  when  caused  by  the  negligence  of  the  carrier.  Laws  will 
not  be  declared  unconstitutional,  however,  except  where  there  is  a  mani- 
fest want  of  power  in  congress  to  enact  them,  or  except  where  the  act 
in  question  is  manifestly  in  violation  of  the  express  provisions  of  the 
constitution.  Every  intendment  must  be  indulged  in  their  favor.  It 
is  apparent,  I  think,  that  congress  intended,  in  enacti&g  this  law,  with- 
out attempting  a  specific  definition  of  their  duties,  to  declare  that  com- 
mon carriers  engaged  in  interstate  commerce  should  be  governed  by 
the  well-established  rules  of  the  common  law  defining  the  care  which 
must  be  employed  by  such  carriers  for  the  safety  of  life  and  protection 
of  property,  and  that,  to  secure  the  better  enforcement  of  these  rules, 
such  carriers  should  be  liable  to  their  employes  in  case  of  negligence. 
It  would  have  been  quite  impracticable  for  congress  to  specifically  de- 
fine the  rules  by  which  carriers  shall  be  governed  under  all  conditions 
and  in  respect  to  all  the  agencies  necessarily  employed  by  them;  and  it 
would  be  wholly  unnecessary  to  prescribe  general  rules,  since  these 
rules  are  now  clearly  defined,  perfectly  understood,  and  readily  applied 
f.o  every  condition  which  may  arise.  It  is  important,  however,  to  se- 
cure the  better  ienforcement  of  these  rules;  and  it  may  readily  be  as- 
sumed that  this  will  be  accomplished  by  declaring  and  defining  the 
liability  of  such  carriers  to  their  employes  in  the  case  of  infraction  of 
the  well-defined  rules  of  care  and  duty.  And  why  may  this  not  be 
appropriately  declared  to  be  a  regulation  of  commerce,  since  commerce 
embraces  not  merely  traffic,  but  transportation;  and  not  tran«portation 
alone,  but  all  the  vehicles,  instrumentalities  and  agencies  by  which  it 
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is  carried  on?  It  was  declared  by  Mr.  Justice  Matthews,  in  .Swi/A  ;• 
Alabama,  124  U.  S.  465,  that  it  would  be  competent  for  congress  '>• 
prescribe  the  qualifications  of  locomotive  engineers  for  employment  c. 
carriers  engaged  in  interstate  commerce.  And  it  is  said  in  Hopkim  a 
United  States,  171  U.  S.  578,  that  the  power  to  regulate  commerce  -t-r. 
braces  all  the  instruments  by  which  such  commerce  may  be  conduci'^i 

To  prescribe  the  liability  of  such  carrier  to  its  employe  for  its  l^l 
lect  to  exercise  the  care  required  by  law  would  therefore  seem  lo  > 
an  appropriate  exerise  of  the  power  of  congress  to  regulate  commtrr*- 
Upon  this  proposition  the  language  of  Mr.  Justice  Field,  in  Hailuray  *  *. 
Alabama,  128  U.  S.  99,  which  was  a  case  involving  the  question  wheiht: 
a  similar  state  statute  was  unconstitutional  because  an  invasion  b>  tL- 
state  of  the  power  vested  in  congress  by  the  comm^jrce  clause  of  ti- 
federal  constitution,  may  be  read  with  interest.  In  the  course  of  Li- 
opinion,  he  says:  "It  is  conceded  that  the  power  of  congress  to  rtci 
late  interstate  commerce  is  plenary;  that,  as  incident  to  it,  con?rv>- 
may  legislate  as  to  the  qualifications,  duties  and  liabilities  of  emplo>v^ 
and  others  on  railway  trains  engaged  in  that  commerce,  and  that  su  :i 
legislation  will  supersede  any  state  action  on  the  subject.  But  .im'i- 
such  legislation  is  had,  it  is  clearly  within  the  competency  of  the  sta-?^ 
to  provide  against  accidents  on  trains  whilst  within  their  limits." 

In  Sherlock  vs.  AUing,  93  U.  S.  1(»3,  the  court,  by  the  same  s:re.«* 
justice,  thus  declares  the  law:  "It  is  true  that  the  commercial  pu»(i 
conferred  by  the  constitution  is  one  without  limitation.  It  author*Zfr- 
legislation  w^ith  respect  to  all  the  subjects  of  foreign  and  iniersta'^ 
commerce,  the  persons  engaged  in  it  and  the  instruments  bv  whirti  it 
is  carried  on.  ♦  *  ♦  The  power  to  prescribe  these  and  similar  r»';:i - 
lations  ncct^ssarily  involves  the  right  to  declare  the  liability  which  ^hal 
follow  their  infraction.  Whatever,  therefore,  congress  detennii'*-> 
either  as  to  a  regulation  or  the  liability  for  its  infrincement.  is  »*n 
elusive  of  state  authority.** 

The  ca^e  of  Johnson  fs.  Southern  Pacific  Ry  Co,,  VMt  V.  S.  !.  am-j^ 
under  the  "Safety  Appliance  Act"  of  March  2,  189:1  In  the  opinh.i 
in  this  case  the  constitutionality  of  that  law  under  the  commerce  cla'i?* 
was  "hot  questioned,  and  the  court  declared  that  "The  primary  obj-  * 
of  the  act  was  to  promote  the  public  welfare  by  securing  the  saft^v  -.: 
employes  and  travelers." 

In  view  of  these,  and  other  like  declarations  of  the  supi^me  fv:.- 
It  would  seem  reasonably  clear  that  section  1  of  the  act,  in  so  far  a> 
it  creates  a  lial)ility  in  favor  of  the  employe  for  injuries  caused  by  tb' 
negligence  of  the  carrier,  is  a  constitutional  exercise  oi  the  power  v: 
congress. 
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The  constitutionality  of  that  part  of  section  1  which  attempts  to 
create  a  cause  of  action  in  favor  of  the  personal  representatives  of  an 
employe  whose  death  is  caused  by  the  negligent  act  of  the  carrier,  may 
be  admitted  to  be  of  more  serious  doubt,  since  at  the  common  law  such 
causes  of  action  did  not  survive.  It  is  claimed  by  the  opponents  of  this 
law,  and  not  without  forceful  reiisons,  that  in  this  particular,  the  act, 
instead  of  being  a  regulation  of  commerce,  operates  merely  tjo  create  a 
new  cause  of  action  where  none  before  existed,  and  that  this  power  may 
1)8  found  alone  under  the  police  powers  reserved  to  the  states.  In  the 
case  of  Sherlock  vs.  Ailing,  however,  the  action  was  brought  by  a  per- 
sonal representative  for  death  caused  by  the  negligence  of  the  carrier 
under  a  statute  of  Indiana.  But  the  supreme  court,  in  their  opinion, 
say:  "Until  congress,  therefore,  makes  some  regulation  touching  the 
liability  of  parties  for  marine  torts  resulting  in  the  death  of  the  persons 
injured,  we  are  of  opinion  that  the  statute  of  Indiana  applies,  giving  a 
right  of  action  in  such  cases  to  the  i>ersonal  representatives  of  the  de- 
ceased, and  that,  as  thus  applied,  it  constitutes  no  encroachment  upon 
the  commercial  power  of  congress." 

It  is  also  urged  by  opponents  of  this  law  that  section  2  of  the  act 
cannot  be  Authorized  under  the  commerce  clause,  because  it  simply  at- 
tempts  to  define  the  rules  by  which  the  measure  of  damages  shall  be 
ascertained,  and  is,  therefore,  in  no  sense  a  regulation  of  commerce. 
If,  however,  congress  has  the  power  to  define  the  liability  of  interstate 
commerce  carriers  to  their  employes,  such  power  would  seem  to  neces- 
sarily include  the  power  to  define  the  rules  by  which  such  liability  is 
to  be  measured.  In  the  case  of  Johnson  vs.  Southern  Pacific,  the  plain- 
tiff claimed  that  he  was  relieved  from  the  rule  of  assumption  of  risk. 
under  the  common  law,  by  section  8  of  the  "Safety  Appliance  Act," 
which  declares  that  where  common  carriers  violate  the  provisions  of 
the  act,  no  employe  shall  be  deemed  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  employment  of  such  carrier. 
The  doctrine  of  assumed  risk  is  as  definitely  settled  by  the  common 
law  as  that  of  negligence,  in  which  is  included  the  rule  of  contributory 
negligence;  and  the  fact  that  the  judgment  in  this  case  was  affirmed  by 
the  supreme  court  would  seem  to  necessarily  imply  that  section  8  of 
the  "Safety  Appliance  Act"  was  a  constitutional  exercise  of  congres- 
sional power.  But  however  this  may  be,  section  2  of  the  act  defines 
a  rule  of  procedure  in  a  class  of  civil  actions.  Since  the  first  judiciary 
act.  It  appears  never  to  have  been  questioned  that  congress  not  only 
had  the  power  to  create  judicial  tribunals,  but  that  It  necessarily  had 
the  inherent  power  to  provide  remedies  and  to  define  the  practice  and 
procedure  of  such  courts. 

— 8— 
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It  is  likewise  urged  that  section  3  of  the  act  not  only  cannot  b^ 
sustained  as  a  proper  exercise  of  the  power  to  regulate  commerce,  but 
is  a  violation  of  the  fifth  amendment  to  the  constitution,  which  d«^ 
Clares  that  no  person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law.  If,  however,  congress  has  power  to  declare  and 
regulate  the  liability  of  employer  and  employe  in  the  case  of  common 
carriers  engaged  in  interstate  commerce,  it  would  seem  necessarily  to 
follow  that  they  have  power  to  regulate  and  control  the  legal  effect 
of  contracts  as  between  such  employer  and  employe.  If  this  power 
were  denied  the  power  to  regulate  would  indeed  be  seriously  impaired. 
So  far  as  relates  to  like  commerce  by  water,  this  power  was  ezpresslr 
afflrmd  in  the  case  of  Patterson  vs.  Bark  Eudora,  190  U.  S.  169.  The 
question  was  also  before  the  court  in  the  Debs  case  and  in  the  Lottery 
cases.  In  the  case  of  Addystan  Pipe  &  Bteel  Company  vs.  United  States, 
175  U.  S.  211,,  the  contention  that  the  Sherman  anti-trust  act  was  an 
interference  with  the  right  to  contract  was  overruled  by  the  court 
The  liberty  of  the  individual  must,  it  is  true,  be  preserved;  but  that 
liberty  should  not  be  so  construed  as  to  give  the  right  to  individuals 
or  corporations  to  make  contracts  which  may  be  inimical  to  public  in- 
terest or  the  public  safety,  and  which  the  courts  are  bound  to  uphold. 

It  has  likewise  been  vigorously  contended  that  this  act  cannot  be 
upheld  as  a  regulation  of  commerce  because  it  does  not  diattnguiah  be- 
tween intra-state  and  interstate  commerce,  but  attempts  to  regulate 
alike  carriers  engaged  in  both.  If  this  were  a  proper  construction  of 
the  law  it  would  seem  to  afford  no  Just  reason  why  its  provisions  should 
not  be  upheld  so  as  to  be  binding  upon  all  carriers  in  respect  to  all 
persons,  instrumentalities  and  agencies,  whenever  actually  engaged  or 
employed  in  interstate  commerce.  In  construing  an  act.  reference 
should  always  be  had  to  its  title,  and  the  title  of  this  act  declares  that 
it  relates  to  the  liability  of  common  carriers  engaged  in  commerce  be- 
tween the  states,  etc.  The  very  first  sentence  of  the  act  declares  thai 
"every  common  carrier  engaged  in  trade  or  commerce  •••  be- 
tween the  several  states  *  *  ♦  shall  be  liable  to  any  of  its  em- 
ployes," etc.  Although  these  limitations  are  not  expressly  stated  in 
other  portions  of  the  act,  It  is  clear,  I  think,  that  a  proper  judicial  in- 
terpretation of  the  act  would  require  all  its  terms  to  be  limited  to  com- 
mon carriers  engaged  in  that  commerce  which,  under  the  constitntkm. 
congress  is  authorized  to  regulate.  Moreover,  there  can  be  no  jnst 
reason  why  the  scope  of  the  act  should  be  solely  confined  to  such  car- 
rier while  actually  engaged  in  the  business  of  interstate  transpona- 
tion.  If  it  employs  the  same  vehicles,  Instrumentalities  and  agenciee 
in  carrying  on  both   interstate  and  intra-state  commerce,  upon  what 
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logical  ground  can  it  be  said  that  it  will  not  be  subject  to  the  regula- 
tion and  control  of  congress.  This  question  came  before  Judge  Whit- 
son  in  the  case  of  United  States  vs,  Chreat  Northern  Railway  Co.,  145 
Fed.  438,  under  the  "Safety  Appliance  Act."  His  opinion  upon  this 
question  is  expressed  in  the  following  language:  "The  title  of  the  act 
of  1893  fully  reflects  the  legislative  intent  as  expressed  in  the  act,  and 
it  is  manifest  that  the  purpose  in  view  was  the  regulation  of  commerce 
between  the  states  by  requiring  carriers  to  conform  to  certain  require- 
ments regarded  as  essential  to  the  safety  of  employes  and  passengers. 
To  sustain  the  demurrer  would  be  to  hold  that  it  is  beyond  the  power 
of  congress  to  control  the  instrumentalities  through  which  interstate 
commerce*  may  be  carried  on.  But  the  prerogative  necessarily  carries 
with  it  the  authority  to  prescribe  the  rules  and  regulations  which  shall 
apply  to  those  engaged  in  it.  Illustrations  of  the  futility  of  any  etPort 
on  the  part  of  congress  to  exercise  its  constitutional  powers  in  this 
regard,  If  the  contention  made  by  the  defendant  can  be  sustained,  are 
not  far  to  seek.  *  *  *  A  carrier  could  use  trains  engaged  entirely 
in  fitate  traffic  upon  its  lines,  without  the  requisite  equipment,  which 
might  result  in  injury  to  passengers  by  coming  in  collision  with  a  train 
engaged  in  interstate  traffic.  It  is  a  carrier  which  the  acts  seek  to 
regulate,  and  it  is  by  this  method  that  congress  has  undertaken  to 
bring  the  matter  under  control." 

We  have  sufficiently  discussed  the  constitutionality  of  the  law. 
What  shall  be  said  of  the  public  policy  which  it  declares?  By  it  the 
fellow-servant  doctrine  is  abolished  as  to  all  common  carriers  engaged 
in  interstate  commerce,  and  thus  it  affords  a  measure  of  protection  and 
relief  which  did  not  before  exist  to  the  million  men  engaged  in  this 
great  Industry,  so  important  to  the  entire  country,  so  essential  to  the 
welfare  and  prosperity  of  all  its  people.  And  upon  what  fundamental 
principle  of  right  should  this  protection  be  denied?  To  establish  as  a 
fixed  legal  principle  that  one  engaged  in  a  hazardous  employment  shall 
suffer  without  redress  because  of  the  negligence  of  his  fellow-servant, 
over  whose  acts  he  has  no  control  and  in  whose  employment  he  has  no 
voice,  is  neither  humane  nor  just.  Such  a  doctrine  had  never  been  an- 
nounced in  the  common  law  until  the  year  1837.  One  after  another, 
a  large  number  of  our  states  have  either  abolished  or  modified  the 
law  by  statutory  enactment  or  by  judicial  construction.  As  long  ago 
as  1888,  England,  whose  courts  first  gave  birth  to  the  law,  denied  its 
application  tq  those  engaged  in  the  operation  of  railroad  trains;  and 
in  1897  made  it  inapplicable  to  many  other  hazardous  employments. 
For  a  number  of  years  it  has  not  applied  in  Germany  to  many  of  the 
hazardous  occupations.    And  under  the  Code  Napoleon,  which  is  still 
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ic  force  in  France,  Belglom  and  Holland,  the  employer  is  made  ansver- 
able  for  all  injuries  received  by  his  workmen.  If  the  fellow-«errant 
•ioc:rine  be  enforced  in  the  hazardous  employment  of  public  senice 
t(?orpora'.ions.  the  employe  is  often  without  redress  for  his  injuries, 
ibongh  gnilTless  of  personal  fault;  while  if  this  rule  be  denied,  the 
business  of  such  corporations  may  in  most  instances  be  soon  adjusted, 
so  that  they  will  be  afforded  adequate  protection  by  an  appropriate 
regulation  of  their  tariffs  and  charges.  The  public  may  justly,  and  I 
have  no  doubt  will  willingly,  bear  the  added  burdens  of  tjurifl  which 
would  thus  fiow  from  the  adoption  of  a  rule  which  would  afford  greater 
security  ;o  passengers  and  freight,  and,  at  the  same  time,  giTe  an 
added  measure  of  security  and  protection  to  the  human  agencies  em- 
ployed in  transporting  the  great  and  growing  commerce  of  our  country. 

At  the  last  meeting  of  this  Association  the  President,  in  his  Terr 
able  and  interesting  address,  reviewed  at  some  length  the  existing  evils 
incident  to  ihe  law's  delays*  and  in  discussing  the  remedy  made  some 
valuable  suggestions,  which,  with  the  oo-operation  of  the  bar,  may  yet 
bear  fruit.  In  this  connectioii,  permit  me  to  suggest  the  inquiry  whether 
these  evils  may  not  be  grcAtly  diminished  by  a  law  designed  to  reduce 
The  number  of  reversals  upim  appeal,  and  thtis  to  diminish  the  nimi- 
)  er  of  appeals  and  make  a  larger  proportion  of  judgments  at  nisi  prius 
final.  More  than  three<iuarters  of  a  century  ago  the  rule  was  an- 
nounced in  Rngland  that  an  erroneous  ruling  of  the  trial  court  of 
itself  entitled  the  d^eated  party  to  a  new  trial,  where  an  exception 
was  properly  preserved. 

This  doctrine  has  not  been  literally  adhered  to  by  the  supreme 
i-ourt  of  this  state  in  all  its  decisions,  yet  it  may  be  said  to  be  the 
seneral  rule  of  decision  in  that  court,  as  in  most  of  the  i^ipellate  tri- 
bunals  of  this  country.  The  rule  in  Rngland  has  been  since  changed 
by  sta:u:e.  and  both  in  England  and  Canada  the  following  statute 
i?  cow  in  force: 

"No  oocvicTion  shall  be  set  aside,  nor  any  new  trial  permitted,  al* 
though  i:  ar;-ears  that  some  evidence  was  improperly  admitted  or  re- 
:ec!evi.  or  'ha:  something  not  according  to  law  was  done  at  the  trlaL 
or  soEie  i:::s.^.neo::on  ^Iven.  unless  in  the  opinicm  of  the  court  of  appeal^^ 
some  s:::is:an::a:  wrong  or  misdirection  was  thereby  occasioned  at 
the  :r:.r."' 

Sir.vv  :he  or^aniza'.ion  of  the  supreme  court  of  this  state,  it  is  esti- 
raa:e^i  that  a:  >as:  fif:>  i^r  cent,  of  all  cases  on  appeal  have  been 
rerer^e-i  A  ftw  years  a^o  the  American  Bar  Association  caused  an 
icves::ga':oa  of  :h;s  s\:^.:cv:t  to  be  made,  and  it  was  ascertained  that 
fortysix  per  vvn:.  of  all  cases  on  appeal  to  the  various  appellate  tri* 
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bunals  of  this  country  were  reversed,  and,  for  the  most  part,  for  merely 
technical  errors.  Under  these  conditions,  it  is  not  surprising  that  the 
trained  lawyer  devotes  his  ability  and  skill  less  toward  securing  a 
just  judgment  in  the  trial  court  than  in  securing  and  preserving  error 
in  the  record,  in  order  that  reversal  may  be  obtained  upon  appeal,  if 
the  issue  be  unsatisfactory  to  his  client.  To  remedy  this  evil,  the  fol- 
lowing amendment  to  the  Federal  Judiciary  Act  has  been  proposed: 

"No  judgment  shall  be  set  aside  or  new  trial  granted  in  any  case, 
civil  or  criminal,  on  the  ground  of  misdirection  of  the  jury,  or  the 
improper  admission  or  rejection  of  evidence,  or  for  error  as  to  any 
matter  of  pleading  or  procedure,  unless  in  the  opinion  of  the  court  to 
which  the  application  is  made,  after  an  examination  of  the  entire  cause, 
it  shall  aflirmatively  appear  that  the  error  complained  of  has  resulted 
in  a  miscarriage  of  justice." 

The  English  act,  after  which  this  proposed  law  is  modeled,  has  re- 
sulted, in  actual  practice,  in  the  reversal  of  less  than  three  and  one- 
half  per  cent,  of  the  cases  appealed.  I  have  no  doubt  that  certainty 
and  swiftness  of  justice  will  do  more  to  reduce  crime,  secure  the  peace 
of  society,  and  promote  the  interests  of  commerce,  than  the  multiplica- 
tion of  statutes.  It  is  not  so  much  the  enactment  of  new  laws,  as  the 
swift  and  certain  enforcement  of  those  now  exisitng,  which  the  public 
welfare  demands.  I  therefore  commend  the  careful  consideration  of 
these  laws  to  this  meeting. 

The  period  in  which  we  live  has  known  no  counterpart  in  the  world's 
history.  The  constructive  forces  of  society  have  lost  inertia,  only  to 
gain  momentum.  There  is  no  rest:  "all  is  action,  all  is  motion,  in  this 
mighty  world  of  ours."  The  progress  of  science  and  the  material  arts, 
the  growth  of  commerce  and  trade,  the  increase  of  population  and 
wealth,  find  no  parallel  in  the  history  of  the  past.  In  the  swift  pace 
of  today  men  find  little  time  to  pause  and  take  their  breath.  Out  of 
these  new  conditions,  new  relations  of  government  to  society,  and 
of  society  to  the  individual,  have  necessarily  arisen.  From  the  course 
of  legislation  and  judicial  construction  which  has  been  here  briefly 
reviewed,  may  be  discovered  some  of  the  tendencies  of  modern  thought 
and  progress,  of  the  newer  philosophy,  born  of  these  newer  conditions. 
To  give  it  proper  application,  however,  sober  thought  and  reflection  are 
required. 

The  power  of  government  must  be  upheld.  Its  laws  must  be  en- 
forced. Where  these  laws  are  inadequate  to  define  the  rights  or  to 
safeguard  the  interests  of  the  public,  new  ones  must  be  enacted.  But 
such  laws  must  be  born  of  necessity  and  framed  with  wisdom.  Greed 
and  avarice,  organized  power  and  wealth,  combinations  of  capital  and 
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labor,  must  neither  be  permitted  to  destroy  the  pesLce  of  society  nor 
to  menace  the  safety,  the  health  or  the  happiness  of  the  people.  This 
is  not  only  the  province,  but  the  duty  of  government.  In  the  dual 
system  which  obtains  in  this  country,  peaceful  conflicts  must  neces- 
sarily arise  in  the  exercise  of  the  power  of  government.  Indeed.  It  is 
the  marvel  of  statesmen  and  jurists  that  such  conflicts  have  not  more 
frequently  arisen  in  the  past.  But  whenever  they  shall  arlae  upon  an; 
of  those  great  questions  which  involve  the  interests  and  welfare  of  the 
whole  people,  and  which  fall  within  the  objects  and  purposes  which 
were  intended  to  be  embraced  in  the  scope  of  the  federal  constitution, 
the  state  must  yield  to  the  nation.  That  great  document  was  bom  of 
the  necessities  of  our  forefathers,  and  was  framed  to  preserve  their 
liberty  and  ours.  It  has  been  sustained  and  upheld  by  the  blood  of 
our  fathers  and  brothers;  and  whenever  it  shall  be  found  by  Judicial 
construction  to  be  inadequate  to  preserve  and  protect  the  fundamental 
rights  of  all  the  people  under  one  government  and  one  flag,  they  will 
in  the  future,  as  they  have  in  the  past,  enlarge  its  terms  by  amend- 
ment. 

The  most  conspicuous  exponent  of  this  newer  philosophy  which  has 
directed  the  tendencies  of  recent  legislation,  is  that  peerless  citixen, 
statesman  and  publicist,  the  great  Chief  Ehcecutive  of  our  nation.  The 
achievements  of  today  are  but  the  beginnings,  the  first  fruits  of  this 
philosophy.  To  borrow  the  words  of  Macaulay,  in  eulogy  of  the  philos- 
ophy of  Lord  Bacon:  "These  are  but  a  part  of  its  fruits,  and  of  its 
first  fruits.  For  it  is  a  philosophy  which  never  rests,  which  has  never 
attained,  which  is  never  perfect.  Its  law  is  progress.  The  point,  which 
yesterday  was  invisible,  is  its  goal  today,  and  will  be  its  starting 
place  tomorrow." 

And  in  this  march  of  progress  we  must  not  proceed  without  a 
reckoning  of  our  speed.  Wc  must  not  overlook  the  rights  of  the  indi- 
vidual. He  is  the  integer.  Without  the  preservation  of  his  rights  and 
liberties,  the  first  fruits  of  free  government  would  be  aborted;  with- 
out it  there  can  be  no  patriotic  whole. 

Twice  have  the  people  declared,  by  amendment  to  our  national 
constitution,  that  no  person  shall  be  deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law.  This  is  the  guaranty  of  individual 
liberty  and  right;  and  whenever  it  is  denied,  the  power  of  the  mob 
will  be  invoked.  Speaking  of  the  citizen  under  the  British  omstltu- 
tlon.  Lord  Chatham  declared:  "The  poorest  man  may  In  his  cottage 
bid  defiance  to  all  the  forces  of  the  Crown.  It  may  be  frail,  its  roof 
may  shake,  the  wind  may  blow  through  it,  the  storm  may  enter,  hat 
the  King  of  England  cannot  enter.    All  his  forces  dare  not  cross  the 
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threshold  of  the  ruined  tenement."  And  what  is  true  of  the  rights 
of  the  individual  under  the  constitution  of  Great  Britain  is  yet  more 
true  here,  under  the  "Stars  and  Stripes,"  in  this  land  of  freedom. 

Let  me  conclude  these  remarks  as  I  began,  by  an  appeal  to  the 
conscience,  to  the  character,  to  the  courage  and  the  patriotism  of  the 
members  of  my  profession.  Under  this  newer  and  better  philosophy. 
Id  this  era  of  peace  and  prosperity,  in  this  age  of  enlightenment  and 
progress,  the  decrees  of  force,  the  violence  of  the  mob«  the  arbitrament 
of  war,  are — they  must  be — numbered  with  the  things  that  are  past. 
It  is  ours  to  point  the  way  of  peace,  to  preserve  Individual  liberty,  to 
protect  popular  rights,  and  to  uphold  the  sovereignty  of  the  nation  and 
the  state.  Let  us  neither  take  nor  permit  any  backward  step. 
"For  him  who'^  kept  the  sword  of  Justice  clean. 

And  helped  to  make  the  bulwarks  of  the  law 

Fit  for  the  sentinel  tread  of  Peace,  for  him 

Ke  mere  oblivion  waits,  but  being  dead, 

Yet  will  his  voice  in  after  ages  speak, 

Jn  code  and  valued  volume  of  the  law, 

And  monuments  of  honor  to  the  mind." 
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•Address  of  Hon.  James  R.  Garfield 


(This  address  was  delivered  rxteinporancously  and  reponcd  by  tbc  Aisodation  reporter  J 

It  is  particularly  agreeable  to  me  to  meet  with  the  members  of  my 
own  profession  and  to  listen  to  what  your  Honorable  President  hss 
said  to  you  today,  and  to  take  part,  in  &ome  small  way,  in  the  discus- 
sions of  your  Association.  I  want  to  talk  With  you  for  a  few  moments 
about  the  increase  and  advancement  of  federal  activity.  Your  Presi- 
dent has  outlined  and  more  than  suggested  the  growth  of  some 
portions  or  features  of  the  commerce  clause  of  the  constitution.  It 
is  my  purpose  to  refer  tp  that,  and  as  well  to  the  other  clause  whico 
gives  to  the  United  States  the  right  to  legislate  for  and  in  connection 
with  the  territories  and  other  property  of  the  United  States.  To  a 
body  of  lawyers,  I  think,  there  can  pe  no  more  Interesting  legal  study 
than  tlio  development  under  those  two  provisions  of  our  national  con- 
stituion. 

The  commerce  clause  originally  seems  to  have  lead  but  to  very  little 
legislation  and  but  to  very  little  active  participation  by  the  Federal 
Government  in  the  industrial  and  commercial  activity  of  our  nation. 
It  is  true  that,  for  the  purpose  of  doing  away  with  the  difficulty  of 
commerce  between  the  states,  the  original  convention  was  called,  the 
commerce  which  was  even  then  developing  during  those  years  prior  to 
the  adoT)tion  of  the  constitution  itself,  and  it  is  true  than  then,  during 
the  time  of  the  framing  that  great  instrument,  the  political  features— 
the  political  clashes  that  arose  at  the  time  of  the  formation  of  our  re- 
public were  all  in  force  and  quite  swept  aside,  for  the  time  being,  in  the 
keen  participation — or  rather  the  keen  study — of  those  few  words 
which  are  now  known  as  the  commerce  clause.  But  it  was  soon  found 
out  that  those  few  words  contained  more  of  interest,  more  meaning 
and  more  future  development  than  almost  any  other  words  in  that 
i^reat  instrument.  The  industrial  or  commercial  development  had  fuller 
opportunities,  and  immediately  moved  ahead  with  such  rapid  strides. 
after  our  political  independence  was  firmly  established  that  we  were 
able  to  do  away  with,  or  rather  to  put  in  the  back  ground  and  forget 
those  greater  political  difficulties  that  attended  our  country  at  its 
birth.  That  industrial  development  showed  very  clearly  the  meaning 
and  inii)ortance  of  that  single  clause.  Of  course,  as  we  view  it  now, 
it  seems  incredible  that  there  should  have  been  such  sharp  discussion 
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over  the  meaning  of  those  few  words.  But  for  the  fact  that  we  had 
on  the  bench  a  man  of  such  splendid  honesty  and  discernment  at  the 
outset  of  our  public,  we  would  never  have  had  the  interpretations  that 
would  have  made  possible  our  commercial  development.  I  think  we 
have  not  fully  appreciated  that  side  of  John  Marshall's  character  which 
made  it  possible  for  him  to  see  clearly  and  to  appreciate  the  proten- 
tious  force  contained  in  the  commerce  clause.  It  was  not  his  keen- 
ness of  perception  alone,  but  it  was  also  that  breath  of  view,  that 
prophetic  comprehension  as  a  statesman  which  lead  him  to  view  the 
commerce  clause  as  he  did;  and  so,  in  the  decisions  to  which  your 
President  has  referred,  he  laid  the  foundation  for  the  development 
of  our  commerce  and  for  the  Interpretation  of  the  other  clauses,  which 
have  so  frequently  been  brought  to  our  attention  as  lawyers  during  the 
last  twenty-five  years, 

I  do  not  intend  to  weary  you  with'  the  recital  of  the  .steps  that  have 
lead  up  to  the  present  decisions  of  our  supreme  court,  but  merely  1.0 
suggest  that,  year  by  year  and  decade  by  decade,  as  the  industrial 
progress  of  the  country  was  presented  to  the  court,  the  court,  not 
listening  to  popular  clamor,  nbr  heeding  the  occasional  cry  of  the 
radical,  but  recognizing  the  genius  of  the  age,  interpreted  that  com- 
merce clause  to  mean  the  commercial  genius  of  the  age,  and  so  the 
decisions  were  rendered.  It  is  that  power  of  development,  under  our 
constitution,  that  is  one  of  the  tremendous  influences  under  our  form 
of  government. 

I  do  not  mean  to  say  that  interpretation  can  take  the  place  of 
amendment,  not  by  any  means;  or,on  the  other  hand,  we  do  not  want 
to  take  the  other  view  and  believe  that  interpretation  should  be  so 
strict  that  it  retards  the  development,  in  accordance  with  the  well 
recognizeil  principle  of  the  interpretations  of  these  questions.  In  other 
words,  when  the  power  is  given  to  the  legislature  to  legislate,  authority 
is  also  given  to  the  court  to  properly  interpret  under  the  commerce 
clause  of  the  constitution.  Where  the  extent  of  the  power  to  which 
it  should  be  carried  is  determined  only  by  the  conditions  and  limita- 
tions surrounding  such  interpretations,  it  gives  it  an  effect  almost  the 
same  as  an  amendment.  Because  an  interpretation  of  that  clause, 
under  such  condition,  means  that  year  by  year,  as  new  phases  of  in- 
dustrial life  are  presented  and  as  new  conditions  arrive,  as  conditions 
are  affected  by  new  elements,  the  definition  of  the  word  "commerce" 
must  necessarily  be  enlarged.  And  when  the  great  Marshall  used  the 
language  that  "commerce  was  intercourse  in  its  broadest  sense."  he 
very  wisely  left  open  the  future  definition  and  enlargement  by  inter- 
pretation  of   the   meaning   of   the    word    "commerce."     This   judicial 
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interpretation  has  been  moat  active  during  the  last  fifteen  or  twenty 
years,  and  this  activity  has  been  caused  by  the  tremendous  activitr 
in  commercial  life  and  because  of  the  growth  of  our  corporations. 

Now  many  of  the  amendments  to  the  present  legislation  relative  to 
interstate  commerce  is  thought  to  be  aimed  against  or  inimical  to  cor- 
porations. But  we  would  have  much  less  discussion  and  much  less 
written  on  the  subject  of  corporations  if  this  matter  were  better  under- 
stood— if  corporations  were  the  entities  that  were  intended  to  be  af- 
fected primarily  and  solely  imder  the  commerce  clause  of  the  constitu- 
tion. But  we  know  that  is  not  true.  That  clause  does  not  deal  with 
corporations.  It  deals  with  them  only  as  it  deals  with  everyone  engas^ci: 
in  interstate  commerce.  It  deals  with  the  individuals  engaged  in  inter- 
state commerce.  It  deals  with  the  partnership  engaged  in  the  in- 
terstate commerce.  It  deals  with  the  corporation — all  of  them,  together 
are  equally  brought  under  subjection  by  the  laws  of  commerce  applying 
to  interstate  commerce.  But  because  of  the  tremendous  growth  of  cor- 
porate activity,  because  of  the  combinations  of  capital  brought  under 
corporate  forms,  because  of  the  great  powers  which  corporations  ar? 
given  by  the  different  states,  we  have  finally  found  it  nec^san* 
among  those  corporations  engaged  in  the  interstate  commerce  to  re- 
pose certain  restrictions  upon  combinations  which  were  made  possible 
by  reason  of  the  remedy  clause.  Therefore  the  discussion  has  al- 
most been  entirely  directed  toward  the  regulation  of  the  corpora- 
tion rather  than  the  regulation  of  the  individual.  Yet.  I  am  sure, 
that  as  years  roll  on  the  same  rule  applied  to  corporate  activity 
engaged  in  interstate  commerce,  will  ultimately  be  applied  to  in- 
dividual activity  as  well;  which  means  that,  as  conditions  change. 
the  courts  will  apply  the  means  of  enforcement  of  the  law  of  com- 
mercial relations,  and  will  impose  those  regulations  upon  partnerships 
and  individuals  as  it  now  Imposes  them  upon  corporations. 

Now  if  you  examine  the  laws  you  will  see  why  we  needed  to  impose 
the  restrictions  and  regulations  upon  corporations.  That  this  is  true, 
and  that  commercial  entities  in  corporate  form  have  required  such  reg- 
ulation, has  been  due  largely  to  the  differences  in  the  laws  of  our  sep- 
arate states,  and  it  has  always  been  the  work  of  the  lawyers  to  work 
out  this  question  of  the  industrial  problem.  The  laws  of  the  different 
states  have  been  diverse  in  character  and  purpose,  with  the  necessary 
result  of  very  great  differences  in  interpretation  as  between  conflictinti 
statutes  in  different  states,  until  congress  itself  has  had  to  disregard 
state  boundaries.  It  has  had  to  extend  the  jurisdiction  beyond  the 
state  in  which  the  corporation  originated  and  deal  with  an  entity—ft 
commercial  entity,  either  corporate  or  otherwise,  which  has  extend*i 
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its  operations  far  beyond  the  confines  of  the  jurisdiction  of  that  par- 
ticular state,  and  has  spread,  not  only  throughout  our  own  country,  but 
into  foreign  Jurisdictions.  I  think  it  is  self-evident  that  an  entity  of 
that  kind,  once  started  and  given  great  i>owers  as  corporations  have 
been  given,  that  if  they  permit  that  man  or  body  of  men,  or  that  entity^ 
or  that  corporation,  unrestrictedly,  to  extend  its  operations,  unlimited 
and  unregulated,  and  beyond  the  Jurisdiction — ^beyond  the  borders  of 
the  jurisdiction  from  which  they  sprang,  they  will  sooner  or  later  exer- 
cise and  assume  a  power  which  is  not  only  contrary  to  the  law  of  their 
creation,  but  will  also  assume  political  po^er  and  a  strength  over  that 
of  the  creator  itself.  In  other  words,  a  corporate  power,  unregulated, 
very  quickly  assumes  political  power  in  the  locality  where  It  has  its 
seat  of  activity. 

Now,  therefore,  as  we  find  these  great  corporations  extending  their 
power  over  other  territory  than  that  in  which  they  were  created  and 
beyond  its  laws,  we  must  find  some  means  of  restriction  and  regula- 
tion. This  was  first  attempted  by  the  different  states,  but  by  reason 
of  the  tremendous  power  already  mentioned,  the  states  found  them- 
selves unable  to  cope  with  this  new  commercial  force  under  cor- 
porate form.  The  states  cannot  be  and  are  not  in  harmony  because 
of  their  diversity  of  interests.  Therefore  the  people  appealed  to  con- 
erress  as  the  only  Jurisdiction  that  was  co-extensive  with  the  field  of 
operation  of  the  corporation  itself.  Congress  has  acted;  first,  in 
regard  to  interstate  commerce  carriage,  and  gradually  extending  that 
jurisdiction  over  other  forms  of  commercial  activity.  The  common 
carriers  were  the  first  to  be  affected  by  the  commercial  power,  because,, 
naturally,  they  are  beyond  the  Jurisdiction  of  the  state;  naturally  they 
rtin  through  many  Jurisdictions  and  cannot  be  properly  regulated  by 
civil  state  authority. 

The  next  subject  that  will  be  taken  up  will  be  the  extension  of  this 
work  to  the  limitation  and  regulation  of  other  industrial  corporations, 
as  well  as  the  common  carriers.  The  common  carriers  are  confined,, 
naturally,  to  the  railroads,  together  with  the  express  companies,  the 
telegraph  companies,  the  telephone  companies  and  the  water  carriers, 
and  each  class  of  these  have,  in  many  instances,  taken  to  themselves 
powers  other  than  the  mere  power  of  transportation.  They  have  en- 
tered into  business  equally  tremendous,  including  mining,  smelting, 
milling,  fruit  companies,  manufacturing,  and  other  lines,  in  order  to 
serve  the  needs  of  their  transportation  companies  in  certain  localities. 
I  take  it  as  a  self-evident  proposition  that  the  Federal  govern- 
ment will  not  have  its  hands  tied  by  a  mere  diversion  of  this 
power.     They  claim  that  the   industrial   corporation  and   the  manu* 
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facturing   corporation   does   not   come   within    this   commerce   < ! .  - 
but  it  has  been  construed  by  the  supreme  court  that  a  manufacTu-    > 
corporation  or  an   industrial   corporation  which   goes   outside  of 
state  lines  and  there,  either  directly  or  indirectly,  engages  in  thr-  - 
of  its  products  thereby    becomes    engaged    in    interstate    comii:*' 
If  the  company  engaged  in  transportation^  owns  one  or  two  others 
by  intercorporate  relations  the  business  is  carried  on,  tbe  whole  • 
mediately  becomes  an  agency  of  interstate  commerce. 

How  far  the  courts  may  properly,  or  wisely,  extend   this  jur:-: 
tion  beyond  the  greater  corporations  will  be  worked  out,  year  by  jvar  i- 
the  need  arises.     I  think  it  apparent  to  all  those  who  have  studi^i    ' 
iiuestion,  that  this  power  should  extend — this  power  of  aflBrmativ*^  a 
tion  and  regulation — should  extend  over  those  greater  industries  w! 
affect  the  supplies  of  life,  or  the  necessaries  of  life  of  the  peo]*- 
this  country.    That  is,  those  corporations  which  engage  in  takinj: 
source  of  supply  from  Mother  earth  and  distributing  it  over  ihe  <"our'r 
those  corporations  which  transport  the  fruits  of  the  soil — the  food  :•:  • 
nets  and  th  e  fuel  industries,  and  all  of  the  great  industries  aff^  ' 
the  necessaries  and  supplies  of  life.    These  should  first  com*'  umi-^r 
a 'live,  direct,  affirmative  control  of  Federal  regulation.     And.  w'li- r 
speak  of  "regulation"  I   do  not  mean  "confiscation."     Thc^se   an    "• 
words  which  are  far  apart.    When  we  speak  of  "regulation/*  we  <]v>\ 
keep  clearly  in  mind  the  distinction  between  "regulation'*  and  '  •- 
fiscation."    "Regulation"  is  not  destruction  but  construction.     Th*-  :• 
pose  of  regulation  is  not  to  affect  one  or  more  engaged   in   inter.-' t 
commerce,  but  to  put  all  upon  an  equality  that  may  be  engaged  in  ':.'  ' 
state  commerce.     (Prolonged  applause.) 

First,  the  freedom  of  the  highway  is  and  must  be  the  doirii  a- 
with  all  discrimination  in  favor  of  one  corporation  and  against  an«^  ^  * 
or  one  individual  and  against  another,  as  has  appeared  to  be  Th»  ^-^'- 
in  the  past.  And,  though  there  may  be  unfairness  and  discrimiii:i  r 
and  lack  of  equality  toward  certain  concerns,  yet  it  is  the  purpn?^  • 
recent  legislation  to  do  away  with  all  inequality,  and  to  do  away  » 
all  forms  of  favoritism  that  have  been  and  are  opposed  to  tbe  prinoi-  - 
of  equality  of  the  highway. 

Let  us  see  by  examination,  how  that  is  being  worked  out.  The  i'  " 
ent  legislaiion  and  activity  that  the  government  is  now  engaged  ::  • 
the  question  of  oil  discrimination.  One  of  the  great  corporatk)DS  * 
the  country  thought  it  had  found  a  way  by  which  it  could  surces^f : 
obtain  certain  advantages  and  j'et  be  within  the  spirit  and  tL»-  > 
ter  of  the  interstate  commerce  law.  It  ^'as  maintained  that  ri- 
rate   authorized    in    various   localities   where   the   Standard    Oil  C  n.- 
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pany  was  operating  was  proper,  and  that  its  method  of  obtaining 
certain  special  rates  was  not  contrary  to  law.  That,  if  those  dis- 
criminations were  obtained  within  a  single  jurisdiction,  and  were 
not  extended  without  the  jurisdiction  of  that  state,  they  were  not 
covered  by  the  interstate  commerce  act.  It  was  the  contention  of  the 
government  that,  as  these  rates  were  but  a  part  of  the  general  scheme 
of  rates,  that,  if  you  merely  carried  your  property  across  a  state  line  at 
the  published  rate  and  then  carried  it  within  that  state  at  a  special 
rate,  you  were  as  much  a  violator  of  the  law  as  if  you  had  carried  it 
through  on  the  special  rate.  It  is  apparent  that  one  of  the  first  ques- 
tions which  would  come  up  would  be  as  to  whether  or  not  there  was  a 
discrimination  of  this  kind  and  whether  or  not  the  competitor  is  com- 
pelled to  pay  a  higher  freight  rate  than  the  larger  company.  Those 
cases  are  now  pending  to  determine  whether  the  attitude  of  the 
company  is  correct,  or  whether  the  government  is  correct.  In  evei-y 
jurisdiction  so  far  the  courts  have  sustained  the  position  of  the  govern- 
ment, and,  I  believe,  In  the  end,  the  supreme  court  will  necessarily 
follow  those  lower  decisions.  If  that  were  permitted  and  held  to  l»e 
legal,  if  by  any  devise  one  company  can  obtain  a  lower  rate  than  a 
competitor  can  obtain,  and  that  lower  rate  is  sustained  by  the  courts, 
then  the  whole  future  of  the  Interstate  Commerce  act  is  gone.  If,  by 
the  use  of  special  privileges  within  a  state,  a  shipper  may  do  something? 
which  his  competitor  cannot  do,  he  certainly  has  obtained  a  discrimi- 
nation  to  that  extent  and  they  are  not  on  an  equality  with  each  othor 
as  far  as  transportation  is  concerned.  Therefore,  we  maintain  that 
the  more  clever  the  devise,  the  greater  is  the  violation  of  the  law;  be- 
cause there  is  then,  not  only  the  result  of  the  violation  of  the  law,  but 
also  the  unlawful  intent  to  so  act  as  to  keep  within  the  law.  and  then 
to  obtain  the  same  result  as  if  the  law  were  violated.  I  believe  "he^ 
courts  will  strip  it  of  every  vesture  of  technicality  and  subterfuge  and 
look  merely  to  the  result  of  the  action  to  the  individual  shipper. 

In  imposing  regulations  and  restrictions,  those  regulations  and  re- 
strictions should  be  reasonable.  We  do  not  want  to  attempt  to  do  by 
the  government,  through  legislation,  or  regulation  or  restriction,  that 
which  the  individual  can  best  do  for  himself.  We  do  not  wish  to  sub- 
stitute governmental  agencies  to  afTect  an  end  which  the  individual  can 
better  reach  alone.  We  do  not  want  to  shut  off  the  initiative  which  lies 
with  the  Individual.  We  do  not  want  to  assert  or  substitute  depart- 
mental action  and  take  away  the  result  of  Individual  work  and  indi- 
vidual success.  We  want  to  intensify  and  increase  the  possibilities  of 
individual  success,  but  while  we  do  that,  we  must  see  to  it  that  fh'^ 
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suctessful  individual  is  not  given  the  opportunity  to  impose  upon  '^i> 
less  successful  competitor.     (Applause.) 

It  is  my  belief  that  in  dealing  with  the  industrial  corporatior  ^ 
will  be  found  that  a  system  of  license  is  much  more  practicable  ml 
more  readily  applied  than  any  other  form  of  regulation,  for  then  ya: 
do  not  touch  the  creation  of  the  corporation  itself.  A  manufacturit. 
corporation  is  created  under  the  statutes  of  this  state  and  seeks  to  <>a 
gage  in  interstate  commerce.  All  it  has  to  do  is  merely  to  apply  to  rh^ 
proper  federal  officer  to  procure  a  license  to  engage  In  interstate  coa- 
merce.  You  would  not  have  to  disturb  the  law  in  force;  yoa  wouJi 
not  have  to  disturb  other  domestic  corporations,  bat  merely  arrsnge  '^ 
license  those  corporations  which  desired  to  enter  into  commerce  o  in- 
side of  that  state.  They  would  comply  with  a  few  regulations  wfc:o: 
would  be  imposed  by  the  federal  authorities  and  the  license  would  \^ 
granted.  One  of  those  regulations  would  be  a  full  and  complete  p*:'- 
licity  of  corporate  action.  When  granting  to  men  the  power  of  i^-- 
petual  succession,  it  is  advisable  to  have  the  law  In  such  shape  as  ^  > 
enable  the  government  and  the  people  to  know  with  whom  the\  ar* 
dealing. 

Then  again,  publicity  does  not  mean  the  infringement  of  priva'' 
right.     It  does  not  mean  the  destruction  *  of  any  right  to  privacy,  u-^' 
simply  that  a  corporation,  deriving  its  right  to  existence  from  the  sia' 
or  federal  authority,  should  show  who  its  stockholders  are:    who  :r^ 
directors  are;  what  property  it  has;  how  it  is  using  its  property:  'h- 
value  of  its  property,  and  its  relation  to  all  other  corporations.     W* 
have  a  right  to  know  whether  a  railroad  company  is  owned   by  r^ 
stockholders,  or  whether  it  is  owned  by  some  other  railroad  coini«a'^v 
We  have  a  right  to  know  whether  a  mining  company^  a  manufacturing 
company  or  a  lumbering  company,  along  the  line  of  one  of  our  pr**? 
common  carriers,  is  owned  by  its  stockholders  or  is  owned  by  thf  oi.r 
TOon  carrier  over  whose  line  it  transports.    Publicity  must  be  the  \  - 
ginning  of  a  fair  relation  with  a  corporation  which  derives  its  w^o- 
life  and  its  power  from  the  state  itself.     So  that  publicity   imi:»o^»' 
that  form  of  restriction  and  regulation  which  will  most  easily  do  a^  i- 
with  many  of  the  corporate  evils.    It  will  result  in  corporations  t-t  in- 
owned  and  managed  by  men  whose  characters  are  known;  whose  bom* 
lives  are  known;  whose  everyday  walks  of  life  are  known;  whose  ne:;:f  • 
])ors  and  associates  are  known,  and  who  are  known  to  be  men  wh'  :i 
the  people  can  trust  and  honor.    This  is  the  only  way  the  deslre<i  en! 
can  be  accomplished.    When  you,  in  this  state,  deal  with  corporation- 
when  your  board  of  commissioners  take  up  the  consideration  of  tt' 
commercial  status  which  the  President  has  outlined  to  you  TOda>.  I 
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think  it  will  be  well  for  you  to  bear  in  mind  that  the  procedure  and 
operation  of  your  state  organization  and  agencies  should  incorporate 
the  publicity  feature  and  a  provision  for  proper  penalties  on  the  proper 
oflUcers  of  the  corporation  who  do  wrong.  This  does  not  mean  that 
it  will  be  necessary  to  so  restrict  the  powers,  or  that  these  powers 
should  not  be  given  to  the  corporation,  but  simply  this — ^that  I  believe 
we  should  so  restrict  the  powers  of  the  corporation  that  a  few  enter- 
prises should  not  be  given  carte  blanc  to  do  whatever  the  directors  may 
desire.  I  think  these  powers  should  be  directed  along  the  line  which 
will  enable  a  state  to  ask  for  information  and  get  it — and  when  the 
public  demands  to  know  who  they  are  the  information  will  be  forth- 
coming, and  that  they  shall  not  pursue  a  policy  of  covering  up  their 
records  or  one  person  doing  business  in  the  name  of  another,  but  that 
it  shall  be  given  a  wholesome  publicity. 

[  have  no  fear  of  federal  legislation,  or  that  congress  will  overstep 
its  power  under  the  constitution.  Those  powers  must  be  drawn  from 
the  constitution  and  must  be  found  within  its  limits.  The  history  of 
our  country  shows  that  congress  does  not  act  hastily  but  that  tbay 
obtain  full  information  and  act  with  caution.  Many  of  us  believe  that 
It  does  not  move  fast  enough.  I  think  the  last  few  years  has  demon- 
strated the  general  wisdom  of  congressional  action. 

As  to  the  question  of  the  power  of  congress  over  the  property  of 
the  United  States,  it  seems  to  be  settled  that  they  have  the  right, 
and  should  have,  to  govern  this  property  and  to  control  the  exer- 
cise of  the  development  of  the  resources  of  the  public  domain  which 
is  now  being  carried  on  by  different  corporations  who  are  seeking 
now  to  exercise  their  power  even  over  the  territory  themselves. 
This  control  over  the  territory  is  one  that  is  particularly  within 
the  province  of  the  federal  government,  and  was  given  force  under  the 
commercial  laws.  The  question  was  decided  in  a  recent  case  of  Kansas 
V.  Colorado,  204  U.  S.,  331,  where  there  Is  a  full  and  complete  discussion 
of  it;  and  the  court  does  not  there  take  away  in  its  decision,  th^ 
power  of  congress  over  the  territory  or  over  the  possession  of  the 
property  in  such  territory.  It  is  a  question  that  is  of  tremendous  im- 
portance to  you  people  of  the  West  in  what  is  left  of  the  public  do- 
main. "Wliether  or  not  the  water  powers,  irrigation  districts,  lumber 
Interests  and  other  lands  shall  be  developed  by  individuals  or  whether 
the  control  shall  be  in  the  hands  of  a  few  corporations  I  say  the  settle- 
ment of  this  question  is  of  vital  consequence  to  you  people  of  the  West, 
in  what  is  left  of  the  public  domain  which  will  soon  have  vanished. 

Congress  is  also  interested  now  in  the  settlement  of  another  ques- 
tion, of  which  I  want  to  speak  to  you  for  a  moment.    You  have  in  this 
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state  a  tremendous  area  of  coal  land,  more  or  less  undeveloped — m^*<* 
of  which  is  wholly  undeveloped — lying  there  awaiting  for  the  ban  i 
of  man  to  furnish  the  necessary  hrain  and  sinew  required  to  bring  it 
into  use.  It  is  my  belief  that  those  resources  should  not  be  allowed  '- 
pass  into  the  hands  of  the  few;  that  they  should  not  be  given  away, 
but  that  they  should  be  so  handled  as  to  conserve  their  use  and  •' 
bring  to  this  state  the  greatest  good  and  to  the  greatest  number  f 
its  citizens.  It  is  entitled  to  the  most  careful  attenion.  {Applaus^" 
This  quesipn  of  the  regulation  of  the  coal  lands  will  naturally  come  i:< 
for  solution  and  it  is  for  the  lawyers  to  make  a  study  of  the  laws  an '. 
solve  the  problem.  It  is  a  question  of  the  proper  ameDdment — ih*' 
proper  laws  to  fit  the  case.  The  proposition  in  this  state  is  differ^-!' 
from  the  coal  lands  ii;  the  east.  You  have  greater  questions  to  con- 
sider, the  character  of  the  native  coal,  questions  of  tremendous  di*- 
tances,  the  value  of  the  land,  and  many  other  questions  that  do  n.v 
enter  in  other  sections.  So  far  we  have  been  unable  to  obtain  iht- 
amendments  we  desire  and  under  the  present  law  there  are  thousands 
of  acres  of  coal  properties  awaiting  development,  or  held  or  claimed  to 
be  held  by  coal  companies.  In  many  instances,  great  areas  have  been 
taken  and  held  by  these  corporations  who  have  developed  and  wor-v  1 
them,  and  it  is  my  belief  that  we  have  been  too  easy  in  dealing  wiii 
this  question.  The  coai  question,  and  the  timber  question,  that  is. 
the  accumulation  of  large  tracts  of  land  by  single  corporations  of  im- 
mense wealth  and  seemingly  unlimited  power,  is  a  question  whir'i 
must  be  dealt  with  promptly.  Congress,  I  believe,  will  deal  with  the 
question,  and  it  seems  to  be  the  disposition  of  the  people  to  provide  a 
way  by  proper  laws  to  prevent  monopolies  passing  into  the  hands  t  f 
the  few  and  to  enable  the  settler  to  secure  the  rights  which  the  go' 
ernment  intended  he  should  secure. 

One  of  the  questions  that  ha^  been  raised  is  whether  the  power  hds 
been  given  to  the  state  to  handle  these  questions  and  whether  *hr 
state  must  by  regulations  exercise  the  power.  We  think  this  question 
is  settled  and  congress  still  has  the  right  to  regulate  and  control  '^' 
public  dominion  and  conserve  the  various  resources  contained  in  't. 
It  is  row  trying  to  prevent  a  monopoly  from  securing  control  of  a" 
the  rrpources  which  should  belong  to  the  people.  We  believe  that  -in- 
gress has  acted  wisely  in  the  government  of  the  public  property,  .1' 
in  view  of  the  steady  growth  and  the  gradual  increase  in  population 
and  improvement  I  believe  you  will  find  that  congress  has  acted,  not 
only  within  the  rights  given  by  the  constitution,  but  has  generally  exer- 
cised great  wisdom  in  dealing  with  the  various  portions  of  the  pnbli* 
domain.    The  whole  purpose  of  the  laws  have  been  to  xu^^'^<i^  ^  borne 
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for  the  settler;  and  on  those  arid  lands  where  irrigation  is  possible 
and  where  water  can  be  had  to  make  the  land  fertile  and  to  make  pos- 
sible the  building  of  homes  on  such  land,  this  is  also  being  done. 
Kverything  is  being  done  to  help  the  settler  to  make  a  home.  Some  of 
this  arid  land  is  simply  a  great  public  ranch  where  thousands  of  head 
of  cattle  and  sheep  are  roaming  at  large,  and  through  the  good  offices 
of  the  reclamation  service  we  are  able  to  reclaim  thousands  of  acres 
and  make  many  people  homes  on  public  land  that  otherwise  could  not 
be  used.  It  clearly  has  the  right,  under  the  constitution-— congr33s 
clearly  has  the  right  to  so  use  this  property  as  to  make  it  available, 
so  that  it  is  possible  to  find  splendid  homes  and  farms  where  there  was 
nothing  before.  And  so  I  might  go  on  wiHi  other  questions  and  show 
what  congress  has  done  along  the  same  lines,  but  if  we  study  these 
questions  we  will  find  them  uniformly  adequate  and  with  a  view  to 
a  betterment  of  conditions  of  the  public  service  and  we  will  find  that 
instead  of  being  obstacles  to  development  under  these  two  great  causes, 
that  they  have  been  the  means  of  putting  them  in  force  and  that  the 
enactment  and  the  construction  and  interpretation  of  these  two  clauses 
has  been  the  salvation  of  the  development  of  these  great  resources. 

The  chairman  has  stated  and  I  believe  most  fairly,  that  we  should 
consider  ourselves  members  of  the  Union  and  not  as  members  of  dif- 
ferent states.  To  the  lawyer  the  state  rights  doctrine  is  one  of  most 
interesting  study,  for  the  lawyers  can  go  into  it  from  a  legal  stand- 
point. But  that  is  not  true  with  many  people  outside  of  the  profession^ 
That  question  came  up  in  the  early  stages  of  our  development  and  It 
was  assumed  that  when  the  state  rights  would  come  in  conflict  with  the 
combined  rights  of  the  states  these  latter  would  most  naturally  giv^e 
way;  but  it  was  settled  that  the  federal  rights  were  paramount.  And 
we  assume  now  that  when  these  rights  come  in  conflict  the  state  rights 
will  be  superseded  by  federal  rights.  That  does  not  mean  that  the  sta^e 
will  be  wiped  one  of  existence.  It  does  not  at  all  mean  that.  Any  power 
that  the  state  has  as  a  sovereign  in  itself  will  be  continued  by  the  fed- 
eral government,  but  those  powers  which  reach  outside  of  state  boun- 
daries must  be  made  subservient  to  the  federal  law  when  they  come  in 
conflict  with  it.  The  two  will  go  together  side  by  side  as  the  industrial 
growth  of  our  country  continues  and  year  by  year  will  meet  the  new 
conditions  and  problems  coming  before  them.  They  will  be  equal  to  the 
question  and  will  determine  in  each  instance  for  the  best.  And  this 
harmony  and  law,  based  on  our  constitution  will  be  our  guiding  star 
which  will  lead  us  on  to  the  highest  destiny  that  any  nation  ever  had 
upon  this  earth.     I  thank  you.     (Great  applause.) 
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The  Lawyer  Under  Fire 

By  Hon.  H.  E.  Hadley. 

Mr.  President  and  Oentlemen  of  the  Bar  Association- 

No  subject  was  assigned  to  me  for  this  occasion.  I  was.  however, 
requested  to  prepare  a  paper  and  to  choose  my  own  subject.  With  ths 
privilege  of  selection  I  have  sought  to  avoid  the  discussion  of  any  lez^l 
question,  in  asmuch  as  you  who  hear  me  may  possibly  feel  that  yoi 
are  entitled  to  a  rest  from  that  sort  of  discussion  at  the  hands  of  th«s 
writer. 

I  have  written  at  the  top  of  this  page,  'The  Lawyer  Under  Fire. ' 
That  the  lawyer  as  a  professional  type  is  today  standing  upon  the  fii* 
line  of  adverse  criticism  must  be  taken  as  true.  In  view  of  recent  cri:i- 
cisms  made  by  distinguished  persons,  such  as  Justice  Brewer  of  :be 
supreme  court  of  the  United  States,  the  Hon.  William  J.  Bryan,  an<i 
others.     The  criticisms  are  undoubtedly  wholesome  when   viewed,  as 
they  were  doubtless  intended  to  be,  from  the  standpoint  of  aoundinc 
a  note  of  warning  to  those  who  are  charged  with  responsibility  as  to 
the  character  of  the  men  who  shall  be  received  and  retained  In  the 
ranks  of  lawyers.    When,  however,  criticisms  are  offered  by  snch  emi- 
nent members  of  the  profession,  they  should  be  so  guarded  as  not  *o 
possibly  mislead  the  public  mind.    The  truth  as  to  the  profession  may 
always  be  stated  without  reservation,  but  it  should  not  be  stated  m 
such  figurative  terms  as  may  tend  to  exaggerate  the  real  facts  in  ihe 
winds  of  the  people.    Mr.  Bryan,  when  addressing  his  fellow  alumni  of 
Tii«  Northwestern  University  Law  School  in  Chicago  last  ilay,  is  re- 
ported to  have  said:     "Perhaps,  sometime,  it  will  not  be  less  dlsigra-i*. 
ful  for  a  lawyer  to  assist  in  a  gigantic  robbery  than  for  a  highwayman 
to  go  out  and  hold  up  the  wayfarer."    The  statement  is  both  epigram- 
matic and  forceful;  but  there  is  seemingly  contained  within  ii  an  »n- 
nuendo  which  T  do  not  believe  characterizes  the  lawyer  as  a  type,  or 
the  sentiments  of  the  great  mass  of  American  lawyers  as  men.    I  ha.e 
the  honor  to  belong  with  Mr.  Bryan  to  the  same  Alumni  association 
which   he  was   addressing.     We  were   primarily  drilled   in   the  same 
school  of  legal  ethics,  but  my  subsequent  experience  has  not  led  me   o 
the  conclusion  which  his  remark  seems  to  imply,  that  It  is  a  trait  of 
the  profession  to   excuse   its  members  who  commit  robbery  through 
forms  of  law. 

There  are,  it  must  be  admitted,  members  of  the  profession  -who  en- 
tertain such  views,  but  comparatively  speaking  the  number  is  In^i^- 
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niflcant.  The  aggregate  weight  of  such  sentiment  and  character,  when 
placed  alongside  the  great  weight  of  wholesome,  manly,  honorable  sen- 
timent of  the  many  thousands  of  American  lawyers,  is  as  the  little 
brook  compared  to  the  ocean  Into  which  it  flows.  By  this,  I  mean  to 
assert  that  the  character  of  the  typical  American  lawyer  is  that  of  an 
honest  and  honorable  man.  His  whole  training  is  that  of  fidelity  to 
trust.  If  he  is  found  lacking  in  trustworthiness  he  does  not  survive 
as  a  business  factor  for  a  single  year,  when  surrounded  by  an  honest 
clientage.  A  dishonest  clientage,  however,  seeks  a  dishonest  lawyer, 
and  requires  in  return  for  the  price  of  his  services  that  he  shall  adopt 
and  pursue  the  necessary  questionable  methods  to  effect  the  ends  de- 
sired. If  you  remove  from  the  cominunity  all  those  persons  who  have 
a  desire  to  plunder  others  through  tortuous  methods,  sometimes  er- 
roneously termed  "business"  methods,  you  will  thereby  remove  all  de- 
mand for  the  tortuous  lawyer,  and  his  species  will  disappear. 

To  eradicate  an  evil  we  muse  begin  at  its  root;  that  is  to  say,  we 
must  remove  its  cause.  Such  lawyers  may  be  suspended  or  removed 
from  the  field  of  practice,  but  chat  does  not  wholly  cure  the  evil.  The 
soil  from  which  such  grow  has  not  been  thereby  changed,  and  others 
will  spring  up  to  take  the  places  of  those  removed.  Until  a  dulled 
public  conscience  has  beeu  so  quickened  by  the  virtue  of  truth  and 
honesty  that  it  shall  accord  to  common  dishonesty  the  same  ignominy 
as  to  common  felony,  thei<5  will  exist  the  demand  for  lawyers  to  un- 
dertalve  disreputable  metiiods.  The  demand  will  always  be  met  by  an 
adequate  supply;  despltt  the  efforts  of  legislatures,  bar  associations, 
or  other  commendable  agencies. 

A  popular  error  in  the  criticism  of  oCir  profession  lies  in  the  fact 
that  the  ordinary  critic  assumes  that  the  evil  is  a  spontaneous  growth 
from  the  profession  itself,  a  necessary,  inherent  part  of  the  system. 
Upon  the  contrar>,  as  we  have  seen,  the  evil  is  largely  the  manifesta- 
tion of  causes  which  are  wholly  without  the  profession,  springing  from 
the  community  ac  large,  and  by  which,  unfortunately,  some  members 
of  the  profession  are  attracted  and  moved  to  responsive  action.  When, 
therefore,  the  community  criticises,  it  should  not  be  unmindful  of  Us 
own  duties  and  responsibilities  in  the  premises.  Moreover,  it  should 
avoid  the  too  common  error  of  assuming  that,  because  some  lawyers 
pursue  dishonest  methods,  it  follows  that  the  profession  as  such  mupt 
approve  and  adopt  such  methods.  It  would  be  as  reasonable  to  assert 
that,  because  some  so-called  physicians  habitually  undertake  to  effect 
abortions,  the  entire  medical  profession  must  therefore  approve  of 
such  conduct.  It  might  as  well  be  said  that,  because  occasionally  a 
clergyman  has  been  found  to  be  unworthy,  he  is  therefore  merely  a 
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product  of  a  system  which  his  professional  brethren  are  engaged  in 
maintaining. 

As  lawyers,  we  well  know  that  the  overwhelming  sentiment  of  our 
profession  regards  him  who  betrays  his  professional  trust  or  who 
seeks  to  plunder  his  clients  or  others  for  his  clients,  as  a  veritable 
black  sheep  who  should  be  expelled  from  the  flock  at  the  earliest  po^ 
sible  moment.  Our  vigilance  in  this  regard  should  never  be  relaxed. 
The  lawyer  who  betrays  his  trust  or  who  deliberately  incites  contro- 
versies that  litigation  may  follow,  is  an  enemy  of  the  human  race  and 
is  innately  a  devil.  We  have  seen  that  the  type  of  attorney  who  pur- 
sues plundering  methods  because  his  clients  demand  them  is  the  prod- 
uct of  the  community  itself.  For  his  existence  society  as  organized 
must  largely  assume  the  responsibility,  and  must  share  with  the  pro- 
fession the  odium  of  his  methods  and  the  results. 

There  is  another  type,  however,  that  cannot  be  charged  up  to  so- 
ciety. He  is  the  attorney  who  betrays  the  trust  he  has  assumed  in 
behalf  of  his  clients.  There  is  no  demand  from  any  source  for  su-^h 
as  he.  No  one,  however  depraved  his  views  of  life,  desires  the  services 
of  an  attorney  who  will  be  untrue  to  the  responsibility  and  trust  he 
assumes.  The  profession  is  primarily  no  more  responsible  for  him 
than  is  the  community.  He  is  one  of  those  unfortunate  freaks  of 
Nature — a  common  criminal,  a  parasite  upon  society,  who  has  by  mis- 
take been  enrolled  as  a  lawyer.  The  profession  must,  however,  assume 
responsibility  when  the  criminal  has  been  discovered.  No  time  shouli 
be  lost  In  dropping  such  from  the  attorneys*  roll,  with  notice  thereof 
to  the  world.  In  such  way  only,  can  we  protect  an  innocent  public 
from  the  evil  designs  of  such  men.  Much  care  should  also  be  tak'^n 
to  see  that  new  applicants  for  admission  to  the  profession  are  men  of 
honorable  character.  The  character  of  the  men  is  equal  in  importan  v 
with  the  grade  required  for  their  examination  papers.  I  repeat  ihe 
well  known  sentiments  of  my  professional  brethren  at  large.  It  is 
their  desire  to  preserve  a  trustworthy  body  of  men  who  shall  discharge 
the  high  responsibilities  of  lawyers  as  honorable  men. 

While  it  is  true,  therefore,  that  the  lawyer  is  now  under  fire,  v^t 
as  the  true  soldier  he  stands  up  before  the  fire  and  neither  flinches  nor 
retreats.  When  the  smoke  has  cleared  away  occasionally  a  comrade 
will  be  found  to  have  fallen,  but  the  many  thousands  will  emerge  erect, 
sound,  and  manly.  Lawyers  have  long  endured  the  fire  of  criticism. 
Much  of  that  which  has  been  directed  toward  individuals  for  specified 
shortcomings  has  been  recognized  as  just,  and  the  circumstances  have 
been  genuinely  deplored.  But  when  the  criticism  has  been  directed 
towards  lawyers  in  general,  its  injustice  has  been  keenly  felt.     It  is 
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a  sort  of  popular  fad  to  criticise  the  legal  profession,  and  often  the 
critics  are  those  who  actually  demand  the  same  things  which  they  criti- 
cise in  the  lawyer  While  this  is  by  no  means  generally  true,  yet  It 
is  too  often  so.  When  there  is  a  dearth  of  other  subject  mat'ter  for 
criticism,  the  legal  profession  is  often  held  as  reserve  stock  for  that 
purpose.  The  press,  pulpit,  platform  and  other  agencies  each  takes 
its  turn  and  fires  its  volleys.  But.  however  great  the  criticism,  tne 
lawyer  as  a  factor  in  the  community  still  exists.  He  has  been  an  im- 
portant factor  in  all  ages  of  civilized  society.  What  sort  of  society 
would  you  have  without  him?  Imagine  a  state  undertaking  to  exist 
without  lawyers.  A  state  cannot  exist  without  organization,  system, 
and  methods.  All  the  people  cannot  study  the  details  of  those  methods. 
Some  must  be  busy  with  agricultural  pursuits,  with  mechanical 
construction,  with  mining,  and  with  commerce.  Neither  a  Utopian 
society  nor  the  millennium  itself  could  disiiense  with  lawyers,  for 
there  must  be  system  if  there  is  harmony  among  men.  and  there 
must  be  those  who  study  the  system  and  who  can  assist  the  masses 
of  the  people  in  conforming  thereto  In  relation  to  their  personal  and 
property  rights. 

As  lawyers  and  as  men  we  accept  in  the  true  spirit  all  just  and 
reasonable  criticism.  We  bare  our  shoulders  to  all  the  chastisement 
necessary  to  recall  us  to  the  pathway  of  professional  rectitude.  But, 
when  all  is  said  and  done,  when  even  the  critic  has  tired  of  the  subject, 
we  are  gratified  to  know  that  even  he  turns  to  us  for  insolation  and 
i^uidance.  He  suddenly  discovers  that  we  art  trustworthy  and  that 
we  are  indispensable  to  his  happiness.  At  all  stages  of  his  life  he  seeks 
to  avail  himself  of  our  knowledge,  which  we  have  acquired  by  long 
years  of  hard  study  and  harder  experience.  When  the  child  is  born 
we  are  sought  for  an  explanation  of  its  personal  and  property  rela- 
tions to  the  family.  When  the  wedding  has  occurred  we  are  asked  to 
tell  what  is  the  effect  of  the  newly  establishel  relation  upon  personal 
rights  and  financial  affairs.  When  active  life  is  busy  with  its  manifold 
and  tangled  affairs,  our  services  are  many  times  sought  to  untangle 
the  confusion  and  to  restore  order  and  peace.  When  the  end  of  life 
Is  approaching  we  are  entreated  to  assist  in  making  a  distribution  of 
worldly  accumulations.  When  the  dark  river  has  been  crossed,  we 
discharge  the  sacred  trust  left  to  us  by  him  who  is  gone,  and  we  care- 
fully see  that  the  message  of  his  last  will  is  promptly  delivered,  and 
that  its  terms  are  faithfully  enforced.  Thus,  however  much  the  lawyer 
may  endure  under  the  fire  of  censure  and  criticism,  it  is  for  him  to 
know  that  he  fills  a  sphere  of  usefulness  to  the  community,  to  the 
state,  and  to  humanity  that  has  few,  if  any,  equals  among  the  vo- 
cations of  mankind. 
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Navigable  Waters 


By  W.  H.  Abel. 


It  is  generally  considered  that  under  the  common  law,  the  narig- 
ability  of  a  stream  depends  upon  whether  it  is  subject  to  the  ebb  anl 
flow  of  the  tide.  Without  considering  whether  this  ip  a  correct  state- 
ment of  the  common  law  test  of  navigability,  it  may  be  premised  that 
such  is  not  the  rule  in  the  United  States. 

From  the  power  granted  by  the  federal  constitution  to  congress  to 
regulate  commerce  with  foreign  nations  and  between  the  several  states 
is  deduced  the  federal  jurisdiction  over  waters  which  are  capable  of  be- 
ing used,  or  are  used,  in  interstate  commerce.  Not  every  stream  cap- 
able of  navigation  is  under  this  test,  considered  navigable  for  inter- 
state commerce. 

One  of  the  leading  cases  on  this  point  is  that  of  **The  Daniel  BaU,*" 
10  Wall.  563,  where  it  is  said: 

"Those  rivers  must  be  regarded  as  public  navigable  rivers  in  law 
which  are  navigable  in  fact.  And  they  are  navigable  in  fact  when  they 
are  used,  or  are  susceptible  of  being  used,  in  their  ordinary  condition. 
as  highways  for  commerce,  over  which  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of  trade  and  travel  on  water.  And 
they  constituter  navigable  waters  of  the  United  States,  within  the  mean- 
ing of  the  acts  of  congress,  in  contradistinction  from  the  navigable 
waters  of  the  states,  when  they  form,  in  their  ordinary  condition,  by 
themselves,  or  by  uniting  with  other  waters,  a  continued  highway,  over 
which  commerce  is  or  may  be  carried  on  with  other  states  or  foreign 
countries  in  the  customary  modes  in  which  such  commerce  is  condncted 
by  water." 

In  the  case  of  United  States  vs.  Bellingham  Bay  Boom  Co.,  176  U.  S., 
211,  Nooksack  river  was  held  to  be  navigable  for  interstate  commerce, 
where  it  was  navigable  by  light  water  crafts,  a  distance  of  some  1€ 
miles,  although  there  was  no  proof  of  the  actual  carriage  of  goods  ^n 
the  river  in  interstate  commerce,  and  the  principal  business  on  the 
river  was  logging,  and  groceries,  supplies,  etc.,  were  transported  by 
small  steamboats.  It  thus  appears  that  actual  use  in  interstate  oom- 
merce  is  not  necessary,  and  that  the  capacity  of  the  stream  for  such 
use  is  sufficient. 

In  this  and  in  quite  a  number  of  other  states,  streams  are  considered 
navigable  and  therefore  public  highways,  although  they  are  not  subject 
to  tidal  action,  and  are  not  of  sufficient  capacity  to  use  in  the  cnstom- 
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ary  mode  of  transporting  Interstate  products.  Streams  which  In  their 
natural  condition  are  capable  of  valuable  use  in  the  floatage  of  timber 
products,  are  navigable  waters  in  this  state.  Some  of  the  other 
states  do  not  recognize  that  such  a  limited  use  is  a  proper  test 
of  navigability,  but  in  a  number  of  well  reasoned  cases,  our  su- 
preme court  has  firmly  committed  the  state  to  this  rule.  The  rea- 
sons advanced  are  well  stated  in  the  case  of  Monroe  Mill  Co.  vs. 
Menzel,    35  Wash.    495: 

"The  reasons  leading  to  the  holding  in  this  state  and  others  where 
the  timber  industry  is  important,  that  streams  which  are  navigable 
in  fact  for  the  floatage  of  timber  to  market  shall  be  public  highways 
for  that  purpose  are  founded  upon  commercial  convenience  and  nece;^ 
sity  because  of  the  environment  of  the  industry.  Much  of  the  timber 
grows  in  the  mountains,  also  upon  the  foothills,  and  in  other  localities 
which  are  inaccessible  by  means  of  transportation  facilities  without 
great  expense.  Nature  has,  however,  provided  numerous  streams  which 
flow  out  from  these  timber  centers  and  which  are  available  highways 
for  the  carriage  of  the  timber  to  market.  In  a  locality  so  situated  it 
seems  reasonable  that  these  highways  should  be  used  for  such  pur- 
poses.*' 

And  in  said  case  it  was  held  that  a  stream  which  could  be  used  only 
for  the  floatage  of  shingle  bolts  singly,  was  a  public  highway  for  that 
purpose. 

It  is  not  deemed  necessary  that  such  a  stream  shall  be  navigable 
for  the  floatage  of  logs  and  timber  products  at  all  seasons  of  the  year, 
nor  at  all  stages  of  water.  It  is  sufficient  that  such  streams  can  be 
utilized  periodically.  They  musr,  moreover,  be  capable  of  use,  in  thelr^ 
natural  state,  and  not  depend  upon  artificial  freshets  nor  other  artifi- 
cial aids  to  temporary  use. 

By  statute  it  is  provided  that  "all  meandered  rivers,  meandered 
sloughs,  and  navigable  waters  in  this  state  shall  be  deemed  as  public 
highways."  (1  Bal.  4386.)  This  provision  is  found  in  the  boom  stat- 
ute enacted  in  1890. 

Since  navigable  waters  are  public  highways,  all  persons  have  an 
equal  right  to  use  them  for  the  purposes  in  which,  or  for  which  thoy 
are  navigable,  and  the  only  limitation  upon  the  individual  exercise  of 
such  right  is  that  all  others  have  a  like  right.  In  this  respect  there 
is  no  difference  between  a  public  water  highway  and  a  public  highway 
upon  land.  There  are,  however,  special  rights  conferred  upon  public 
or  quasi-public  corporations  respecting  the  maintenance  and  operation 
of  booms  and  dams,  regulated  by  general  law,  and  intended  to  serve 
the  convenience  of  the  public  engaged  in  the  use  of  such  streams. 
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Apart  from  the  qiiPs»ion  of  the  use  of  navigable  waters,  is  the  qu- 
lion  of  the  lepal  title  to  the  water  and  its  bed  and  banks.    As  to  pub':. 
highways  iijKjn  land,  the  right  to  use  the  same  is  vested  In  the  put.. 
bur  The  legral  liile  to  the  soil  is,  as  a  general  rule,  vested  in  the  al'/- 
ting  owner.     As  to  navigable  waters,  the  public  have  an  absolute  ar.. 
unqualified  right    to  use  the  same  for  purposes  of  navigation,   wh:  \ 
right   is  paramount  to  the  use  or  consumption  of  water  for  domes' • 
or  manufacturing  purposes,  or  for  irrigation,  or  for  any  other  purpo-- 
whatever.     Indeed   the   unqualified   paramount  right  of  navigation    r 
navigable  waters  was  established  by  the  common  law  many  centiir:-- 
ago.  and  of  recent  years  this  right  has  broadened  as  above  shown  'c 
include  wartrs  not  navigable  for  boats  or  water  craft,  but   naviga    - 
only  in  the  floatage  of  timber  and  other  products  of  the  soil.     The  t^-.- 
d«-ncy  has  1  fpn  not  to  limit,  but  to  expand  this  right. 

The  title  to  the  Led  and  shores  of  navigoble  waters  res  is  ui>c«'r.  J 
different  ba^is  and  a  niversity  of  rules  exists  among  the  several  sta:  * 
I*  has  be**n  the  nolif^y  of  the  national  go\ernmeni  in  its  deali::^- 
wi'h  the  terriio.'ies  to  reserve  from  sale,  or  other  disposal,  the  s':' 
niersed  lan^Is  covensl  by  navigable  waters.  Such  lands  are  h*-!..!  i"" 
trrs'  for  ihe  future  sia»es  to  be  carved  out  of  such  t*^rriiories.  T'..* 
V  a.-?  the  iM3liiy  adopted  in  creating  the  state  of  Washington. 

The  stale  consiiiuiion  contains  this  declaration: 
The  state  of  Washington  ass*^rts  its  ownership  to  the  h*-d>  i-i  \ 
shores  of  all  navjirai  le  waiers  in  the  stare  up  to  and  including  iht-  l.i. 
of  onlinary  hiirh  'ile  in  waters  whtre  the  »i«le  ebbs  and  liows.  a:- i 
nil  TO  and  in'^luiinu  the  lir»e  of  on'ir.ary  high  water  within  the  la:.r- 
o:  all  n..v:uai'!^  rivers  and  lakes:  Protuh'l.  That  this  Si^rtion  ^^  •'* 
nu*  1  ♦■  rf*!.sir'.if^d  so  as  to  d^lar  any  pt^rson  from  ass*  riiiig  his  oia'ii  ■  • 
^«--'".l  r::l/s  :n  \\\(^  •^oiiris  of  the  state." 

VVl.i:.'   w   is  \\\o  jroHcy  of  coui^r^ss  not   to  urant.  nor  otherwise*    :>- 
J .  <»•  of.  T!io  b^^ls  and  shores  of  naviaa'.il**  waters  below  iht*  lin»-  ot    ^ 
:rary  hii:h  water.  \ct  in  actual  practi«*e.  parents  are»  Ov- "isionalSv  j->'»  * 
TO   sui  nii^ruv  «1    hin<ls   by   inadvertence.     The   litle   thu.'s    vested    is  s.  ;•- 
li  -i.r.^tM!  '  y  T..M  j>roviso  just  rt»ad. 

.M:>nr.i:]:  in  terras  this  as>»^rtion  of  title  by  th,*  srattr.  app'i-.s  ••»  .i  * 
n-iviua'lc  wa.-rs.  i.:i\ii:a>  !e  rivers  and  lakes,  it  has  ret-t-ived  »:  «*t,ns'r.  - 
lion  by  ihp  sMprenu^  rourt  of  Washington  in  effect,  that  it  ha-;  ref/r^-f  - 
only  to  surh  st roams  as  are  navigable  for  general  commercial  pnri^n*  « 
and  not  to  those  which  are  public  highways,  merely  for  the  fioaiiij:  '^' 
logs  and  timber  products.  This  was  held  in  Watkins  vs.  IXirris.  J4 
Wash.  i;:^;.  It  does  not  apptar  from  the  opinion  whether  the  str**ani  in- 
volved in  that  case  was  meandered,  and  it  may  l>e  the  court  assan.-"? 
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that  it  was  im meandered,  in  which  event  the  holding  of  the  court  is  in 
consonance  with  well  established  principles.  If,  however,  the  court  held 
that,  irrespective  of  whether  the  stream  was  meandered  or  not,  sime 
It  was  not  capable  of  being  used  for  general  commercial  purposes,  and 
therefore  not  navigable  within  the  meaning  of  the  declaration  of  own- 
ership above  quoted,  then  it  follows  that  It  is  only  as  to  such  waters  as 
can  be  used  in  interstate  commerce,  to  which  title  to  the  bed  and  shores 
rests  in  the  state.  If  so,  we  have  in  this  state  two  classes  of  navigable 
waters,  the  one  navigable  for  general  commercial  purposes,  the  other 
a  restricted  use  for  floatage  of  timber  and  other  products.  As  to  the 
former  the  bed  is  owned  by  the  state,  while  the  latter  is  the  subject  of 
private  ownership. 

Thus  it  would  seem  that  as  to  navigable  waters  not  capable  of  use 
for  general  commercial  purposes  of  navigation,  the  upland  owner,  being 
the  owner  of  the  bed  and  banks,  would  have  as  incident  thereto  the 
right  of  access.  Of  all  riparian  rights  this  is  the  most  valuable,  and 
undoubtedly  exists  -where  the  bed  of  the  stream  is  owned  by  the  up- 
land owner.  But  in  the  early  and  very  important  case  of  Eisenbach  vs. 
Hatfield.  2  Wash.  236.  our  supreme  court  took  advanced  ground,  holding 
that  the  doctrine  of  riparian  rights,  including  the  right  of  access,  did 
not  apply  to  the  navigable  waters  of  the  state. 

Great  diversity  exists  among  the  several  states  upon  this  question, 
but  the  doctrine  is  firmly  Settled  in  this  state  that  there  are  no  such 
rights.  Moreover,  it  would  seem  that,  since  the  state,  under  the  en- 
abling art,  and  its  assertion  of  title  contained  in  the  state  constitution, 
owns  the  beds  of  all  navigable  waters,  rivers  and  lakes,  that  there  !■ 
no  room  left  for  the  assertion  of  individual  rights  below  the  line  of 
ordinary  high  water  mark. 

In  the  case  of  Lonsdale  vs.  Grays  Harbor  Boom  Co.,  21  Wash.  .542, 
the  Eisenbach  case  was  followed,  the  court  holding  that  the  upland 
owner  could  not  recover  damages  by  reason  of  the  maintenance  of  a 
boom,  which  obstructed  his  alleged  right  of  access  to  a  navigable  but 
unmeandered  alough. 

The  denial  of  the  right  of  access  to  navigable  waters  is  partly  com- 
pensated by  the  policy  of  the  state  to  sell  its  tide  lands,  awarding  the 
preference  right  of  purchase  to  the  upland  owner,  if  exercised  within 
a  limited  period,  and  a  like  preference  right  to  lease  harbor  areas,  but 
as  pointed  out  in  Morse  vs.  O'Connell,  7  Wash.  117,  the  tide  land  owner 
is  not  to  be  considered  in  any  sense  a  riparian  owner.  This  doctrine 
was  also  announced  in  Scranton  vs.  Wheeler,  179  U.  S.,  141.  In  which 
it  was  also  held  that  even  if  under  the  state  law,  the  right  of  access 
to  navigable  waters  was  recognized,  yet  the  obstruction  or  denial  of 
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Buch  right,  which  resulted  from  the  erection  of  a  pier  by  the  federal 
government  in  aid  of  navigation,  was  not  the  taking  of  private  profr 
erty  without  due  process  of  law,  and  that  such  state  right  of  aceeas 
was  subordinate  to  the  paramount  right  of  navigation,  in  behalf  of  in- 
terstate commerce. 

Meander  lines  along  the  banks  of  navigable  waters  are  rtm  in  sur 
veying  public  lands,  and  it  is  usually  considered  that  such  lines  ar« 
established  to  facilitate  the  computation  of  areas.  Quite  frequently 
meander  lines  do  not  extend  to  the  line  of  ordinary  high  water  niar^ 
in  which  case  the  subsequent  owner  by  patent  takes  title  to  the  Un* 
of  ordinary  high  water  mark.  Where,  however,  meandered  lines  ex- 
tend below  the  line  of  ordinary  high  water  mark,  the  disclaimer  ii 
applicable  which  is  found  in  section  2,  article  17,  of  the  state  oons'i 
tution,  which  reads: 

"The  state  of  Washington  disclaims  all  title  in  and  claim  to  all  lid*. 
swamp  and  overflowed  lands  patented  by  the  United  States:  Provided. 
The  same  is  not  impeached  for  fraud." 

This  is,  in  practical  effect,  a  grant  to  the  patentees  of  the  United 
States  of  the  interest  of  the  state  in  such  lands.  This  was  held  in 
Scurry  vs.  Jones,  4  Wash.,  468,  and  followed  in  Cogswell  vs.  Forrest. 
14  Wash.  3,  and  in  Kneeland  v.  Korter,  40  Wash.  359. 
^  As  to  those  waters  which  are  navigable  for  interstate  commerce  and 
which  a^e  therefore  within  the  jurisdiction  of  congress,  a  number  of 
statutes  have  been  passed  providing  for  and  regulating  the  erection  of 
wharves,  piers,  bridges,  booms  and  other  structures.  These  statutes  re- 
quire the  presentation  of  plans  to,  and  approval  thereof  by,  the  chief  of 
engineers  of  the  war  department  followed  by  the  consent  of  the  secre- 
tary of  war  authorizing  the  maintenance  of  such  structures.  The  li- 
cense thus  conferred  is  subject  to  modification  and  is  revocable  at  'be 
instance  of  the  war  department. 

A  number  of  decisions  by  the  federal  supreme  court  of  which  th? 
latest  is  that  of  Union  Bridge  Co.  vs.  United  States,  decided  last  Feb- 
ruary, fully  sustains  the  power  of  the  secrettary  of  war  to  require  anv 
modiflcation  in  existing  structures  in  interstate  navigable  waters.  In 
that  rase  a  bridge  across  the  Allegheny  river,  which  nrior  to  its  con- 
struction, was  affirmatively  authorized  by  the  secretary  of  war.  and 
which  when  constructed  did  not  unreasonably  interfere  with  the  navi- 
gation of  the  river,  but  which  partly  owing  to  the  increase  of  commerce, 
and  partly  to  the  natural  conditions,  had  become  an  unreasonable  ob- 
struction to  navigation,  was  held  to  be  subject  to  modiflcation  or  re- 
moval at  the  instance  of  the  secretary  of  war  and  a  fine  was  imposed 
In  a  criminal  proceeding  for  its  failure  to  obey  the  mandate  of  the  sec- 
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retary.  It  was  claimed  among  other  things  that  the  act  of  the  secretary 
was  a  taking  of  the  property  of  the  Bridge  company  without  compensa- 
tion and  without  due  process  of  law.  The  court  reviewed  the  authori- 
ties showing  that  a  denial  of  or  ohstruction  to  access  to  navigable 
waters  is  not  an  impairment  of  vested  rights;  that  the  owner  of 
lands  bounded  by  navigable  waters  holds  his  property  subject  to  the 
dominant  right  of  public  navigation,  and  that  the  same  rule  applied 
in  the  case  of  structures  authorized  by  national,  state  or  municipal 
authority,  the  court  saying: 

'*But  acts  done  in  the  proper  exercise  of  governmental  powers,  and 
not  directly  encroaching  upon  private  property,  though  their  conse- 
quences may  impair  its  use,  are  universally  held  not  to  be  a  tafctns 
within  the  iSeaning  of  the  constitutional  provision.  They  do  not  en* 
title  the  owner  of  such  property  to  compensation  from  the  state  or  its 
agents,  or  give  him  any  right  of  action.    This  is  supported  by  an  Im- 

mense  weight  of  authority Moreover,   riparian   ownershi]^ 

is  subject  to  the  obligation  to  suffer  the  consequences  of  the  improve- 
ment of  navigation  in  the  exercise  of  the  dominant  right  of  the  govern- 
ment in  that  regard.  The  legislative  authority  for  these  works  consist- 
ed simply  in  an  appropriation  for  their  construction,  but  this  was  an 
assertion  of  a  right  belonging  to  the  government,  to  which  riparian 
property  was  subject,  and  not  of  a  right  to  appropriate  private  prop- 
erty, not  burdened  with  such  servitude,  to  public  purposes.  In  short, 
the  damage  resulting  from  the  prosecution  of  this  improvement  of  a 
navigable  highway  for  the  public  good  did  not  result  in  the  taking  of 
appellant's  property,  and  was  merely  incidental  to  the  exercise  of  a 
servitude  to  which  her  property  had  always  been  subject." 

A  still  later  development  of  this  rule  is  found  in  the  recent  case  of 
Kansas  vs.  Colorado,  involving  the  right  of  the  state  of  Colorado  to  ap- 
propriate for  irrigation  the  waters  of  the  Arkansas  river,  and  whksb 
right  was  disputed  by  the  state  of  Kansas  and  by  the  United  States, 
which  intervened  in  the  action.  The  intervention  by  the  government 
was  based  on  the  theory  that  it  had  a  superior  right  to  appropriate  the 
waters  of  the  Arjcansas  river  for  purposes  of  irrigation  as  against  the 
rights  of  the  respective  states.  This  right  was  denied  on  the  ground 
that  in  so  far  as  the  states  were  concerned,  the  federal  government 
liad  no  power  to  engage  in  Irrigation  projects,  neither  under  the  com- 
merce clase  in  the  national  constitution  nor  under  the  power  to  make 
all  needful  rules  and  regulations  for  the  disposal  of  the  territories,  and 
thus  denied  the  claim  of  intervention  set  up  by  the  government;  but. 
In  doing ^0,  attentiton  was  called  to  the  fact  that  each  state  recognized 
that  the  Arkansas  river  was  not  navigable  for  interstate  commerce^ 
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and  held  that  the  right  of  the  federal  government  to  assert  that  t:!- 
river  was  capable  of  such  navigation  and  therefore  subject  lo  the  s^.- 
perior  right  of  the  goyemment  for  use  in  Interstate  commerce,  'wou. 
not  be  decided,  but  specially  reserved.  This  case  is  an  authority  itr^- 
the  right  to  use  navigable  waters  for  the  purpose  of  irrigation  ^? 
subordinate  to  the  public  right  of  navigation,  and  illustrates  tlie  ca.*^ 
taken  by  the  court  not  to  bar  the  United  States  from  asserting  su  ri 
Tight. 

The  license  issued  by  the  secretary  of  war  to  maintain  structures  is 
interstate  navigable  waters  is.  as  we  have  seen,  subject  to  modificatiru 
and  revocation.  It  is  a  right  personal  to  the  licensee,  althoagh  n 
practice  such  structures  are  frequently  conveyed  to  other  persons  ac: 
the  war  department  has  recognized  the  right  of  the  grantee  under  The 
grantor's  license.  A  question  which  it  is  believed  has  not  yet  bteen 
adjudicated,  is  whether  the  subsequent  issuance  of  a  license  to  anotiirr 
licensee  operates  to  revolve  the  license  first  issued,  when  the  exerrU- 
of  the  first  is  incompatible  with  that  of  the  second.  This  involves  tb-* 
doctrine  of  an  implied  revocation  of  the  first  license.  The  point  is  no^ 
pending  before  the  United  States  supreme  court  on  writ  of  error  lo 
the  supreme  court  of  this  state.  It  would  seem  that  under  these  cir- 
cumstances, the  first  license  is  revoked  by  implication,  and  that  no 
right  of  property  for  which  compensation  must  be  made,  has  he--ii 
taken  from  the  first  licensee. 

But  structures  in  navigable  waters  require  also  the  assent  of  rf  ♦* 
state.  This  is  accomplished  by  a  general  act  and  not  by  special  K 
cense.  Each  of  the  boom  statutes  in  this  state  are  of  this  character. 
By  compliance  with  the  provisions  of  these  laws,  the  right  to  erect  an  i 
maintain  booms  in  the  navigable  waters  of  the  slate  are  grantr !. 
Briefly  speaking  the  steps  are  these:  Within  three  months  after  fiiir.^ 
its  articles  of  incorporation,  a  boom  company  must  file  its  plat  in  i^*- 
office  of  the  secretary  of  state,  showing  so  much  of  the  shore  lands  ai  : 
waters  of  the  state  as  are  proposed  to  be  appropriated  for  boom  P'lr- 
poses.  The  act  of  1890  does  not  limit  the  time  within  which  a  U>>:- 
company  must  commence  operations,  but  the  act  of  1895  reqinn* 
boom  and  driving  companies  to  enter  upon  their  duties  within  thr-e 
months  after  the  filing  of  the  plat. 

By  the  amendments  of  1903  and  1905  provision  is  made  for  the  fili-i? 
of  sui)plemental  plats.  There  is  no  express  limitation  containeti  .r. 
either  boom  statute  upon  the  amount  of  area  covered  by  such  plat,  l»  :t 
each  act  as  construed  by  the  supreme  court  in  the  Samish  Boom  casr. 
32  \\ash..  page  5S<),  limits  the  right  of  condemnation  to  private  pro;*- 
erty  whirh  is  reasonably  necessary  for  boom  and  driving  purposes.  arJ 
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it  is  a  fair  implication  that  the  right  to  select  a  site  by  the  filing  ot  a 
plat  should  be  subject  to  the  same  restriction.  In  respect  to  the  con- 
demnation of  private  rights  by  boom  companies,  the  act  of  1890  pro* 
vides  that  if  property  so  condemned  shall  cease  to  be  used  for  boom 
purposes  for  the  period  of  one  year,  the  same  shall  revert  to  the  origi- 
nal owner  or  his  assigns*  upon  repayment  of  the  original  cost  of  con* 
damnation.  It  is  suggestive  to  note  that  the  act  of  1895  omits  the  re- 
quirement respecting  repayment  of  the  cost  of  condemnation,  thus  facil* 
itating  the  reversion  of  private  property  condemned  by  boom  companies^ 
which  has  ceased  to  be  used.  It  would  afppear  that  this  discloses  a 
legislative  intent  that  a  boom  company  cannot  acquire  property  for 
boom  purposes  and  leave  the  same  idle.  Our  supreme  court,  however, 
has  not  taken  this  view  of  the  matter.  In  The  Nicomen  Boom  Com- 
pany vs.  North  Shore  Boom  and  Driving  Co.,  40  Wash.  315,  this  sub- 
ject was  under  discussion,  and  the  court  considered  that  these  provi- 
sions were  for  the  benefit  only  of  the  original  property  own^^^  or  hi» 
assigns. 

Further,  the  court  in  construing  the  clause  "cease  to  use  for  on© 
year,"  said  that  since  use  must  precede  a  ceasing  to  use,  property  which 
had  been  condemned,  yet  never  used  for  boom  purposes,  could  not  re- 
vert to  the  original  owner,  since  there  had  never  been  a  commncement 
to  use.  Since  the  legislature  has  been  so  careful  to  provide  for  the 
reversion  of  property  acquired  by  eminent  domain.  It  would  appear 
that  unused  area  covered  by  a  boom  plat  should  be  subject  to  the  same 
restriction.  It  costs  practically  nothing  to  file  a  plat.  The  statute  con- 
tains no  express  limitation  upon  the  area  which  may  be  platted.  The 
plat  is  merely  a  notice  of  an  intention  to  appropriate — the  statute  says^ 
the  plat  shall  show  so  much  of  the  shore  lines  and  waters  of  the  stafe 
as  are  proposed  to  be  appropriated.  Clearly  the  legal  effect  of  filin?^: 
the  plat  is  to  show  the  intention  of  the  company  to  use  the  area  platted. 
Where  this  Intention  is  not  followed  up  within  a  reasonable  time  by 
actual  use,  the.  servitude  or  quasi  lien  resulting  from  the  filing  of  the 
plat  should  be  deemed  abandoned.  Certainly  since  private  property 
when  condemned  reverts  to  the  original  owner  upon  cessation  to  use 
for  one  year,  a  like  result  should  follow  in  favor  of  the  public  as  to  the 
water  areas  of  the  state  which  originally  cost  nothing  save  the  expense 
of  filing  the  plat. 

The  valuable  right  of  floatage  is  necessarily  accompanied  by  the  use 
of  navigable  waters  for  boom  purposes.  Very  frequently  the  area  suit- 
able for  the  maintenance  of  booms  is  limited  by  natural  conditions. 
Assuming  that  there  is  no  implied  restriction  upon  the  quantity  of 
water  area  proposed  to  be  appropriated  by  the  filing  of  a  plat  where  the 
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natural  conditions  are  such  that  all  suitable  boom  area  is  coyered  .17 
the  plat  of  the  first  company,  that  company  should  not  be  permitted  lo 
act  "the  dog  in  the  manger/'  and  prevent  competition  by  ualn^  a  par 
only  of  its  platted  area  and  permitting  the  balance  to  remain  unused 
If  such  a  result  is  legally  possible  under  our  boom  statutes,  thexL 
where  natural  conditions  are  favorable,  competition  can  be  auppressel 
or  avoided  and  a  practical  monopoly  established.  Neither  boom  statute 
purports  to  grant  exclusive  rights,  and  since  such  grants  are  strlclr 
construed  against  the  grantee  in  favor  of  the  public,  the  reasonatl" 
oonstruction  should  prevail,  that  only  navigable  water  area,  which  s 
reasonably  necessary  can  be  impressed  for  boom  structures,  and  thi* 
the  question  of  whether  more  than  a  reasonable  amount  has  bc^*: 
platted  should  be  open  to  question  at  the  suit  of  the  state  or  any  coin- 
pany  complying  with  the  boom  statutes. 

Amid  much  diversity  among  the  cases,  it  yet  appears  tkat  th^ 
courts  have  striven  to  give  effect  to  the  law  of  equal  rights.  In  rhi? 
state,  by  legislation  and  decision,  perhaps  more  than  in  any  other,  t^'* 
equal  rip:ht  to  the  use  of  navigable  waters  is  vouchsafed  to  all  alik^ 
Here  private  rights  of  every  kind  are  subordinated  to  the  public  riqh* 
of  navigation,  and  is  one  of  the  best  illustrations  of  that  rule  or  la  a 
of  the  equal  freedom  and  equality  of  right,  which  is  the  special  genni- 
of  our  state  and  nation. 

The  discussion  of  this  subject  has  been  limited  to  local  and  intrr- 
Btate  navigation.  Beyond  and  above  this,  although  a  part  of  tho  sam- 
subjert.  is  that  of  navigation  on  the  high  seas — ^the  province  of  mari- 
time jurisprudence  and  international  law. 

Speaking  broadly,  commerce  upon  navigable  waters  fairly  typ;r>- 
the  progress  of  civilization.     Painful  and  slow,  of  times  in  fear,  wer*- 
taken  the  first  steps  of  commercial  intercourse  between  man.    As  roa.- 
raerce  became  free  and  extensive,  so  grew  the  arts  of  civilization.    I* 
was  a  long,  often  an  inglorious  struggle.     Phcenecia  engaged  in  mari- 
time commerce,  and  her  ships,  passing  the  Pillars  of  .Hercules,  ven- 
tured  Into   every  sea  then  known.     The  cities  of  the  Mediterranean 
particularly  Venice,  encouraged  trade  upon  the  high  seas  and   k?i»' 
alive  the  spirit  of  liberty,  while   northern   hordes  thundered   at   th" 
gates  of  Rome,     Spain  rose  to  power — her  galleons  freighted  with  ♦t* 
wealth   of  the  western   world,   made  her  Armadas   the  terror  of   ih- 
seas.     As  the  Inquisition  sapped  the  resources  of  the  United  Xeth»^: 
lands,  her  ships  traded  in  every  quarter  of  the  globe.     Hugo  GroiHi. 
a  prisoner  and  an  exile,  wrote  his  great  treatise  on  maritime  and  intv r- 
national  law,  which  immediately  became  a  classic.     Ehigland  swept  fo 
empire,  her  vessels  plowed  all  seas — civic  liberty  came  with  the  ad- 
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vance  ot  commerce,  and  ushered  in  the  greatest  era  which  history 
records. 

In  retrospect  we  see  Columbus  scanning  the  western  horizon  for 
signs  of  land.  We  see  Balboa  planting  his  country's  flag  upon  the 
shores  of  the  Pacific.  Brave  Drake  and  stout  Magellan  again  circum- 
navigate the  globe.  With  every  step  has  come  commerce,  and  with  it 
have  come  att,  science  and  civilization. 

"Cheers   for  all   pioneering, 

For  all  are  pioneers. 

All- sailors  from  an  anchorage. 

Fronting  the  unknown  years. 

For  each  man  sails  an  ocean 

No  other  sailed  before. 

And  each  man  findeth  for  himselt 

The  undiscovered  shore." 
We,  too,  have  our  pioneers.  They  also  "have  circled  the  seas  ana 
their  islands."  Their  white  sails  of  peace  float  wherever  man  holds 
commerce  with  his  fellows.  By  their  aid  this  country  has  become  the 
first  power  In  the  policies  of  the  world.  Even  now,  at  the  Hague  tri- 
bimal,  our  emissaries  are  proposing  an  international  court  of  arbitra- 
tion. 

"Where  the  war  drums  beat  no  longer,  and  the  battle  flag  is  furled, 
In  the  parliament  of  man,  the  federation  of  the  world." 
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Community  Property  Law 


By  F.  T.  Post, 


It  Is  not  my  purp<9se  to  treat  the  commanity  property  *law  histor.  - 
ally,  nor  to  provide  a  digest  of  the  decisions  of  the  Supreme  Court.  y\^ 
purpose  Is,  however,  to  point  out  a  few  of  the  most  glaring  defects  .- 
the  hope  that  this  association  will  father  much  needed  legislation. 

The  community  property  system  seems  to  be  a  sort  of  fetish  ii. 
this  state.  The  underlying  principle  is  supposed  to  be  marital  equalii^ 
It  is  believed  by  some  to  be  an  improvement  upon  the  system  work-i 
out  under  the  Anglo-Saxons.  It  was  bom  in  barbaric  Spain.  It  seeiL> 
remarkable  that  sane  men  on  the  Pacific  coast  should  have  ever  con- 
cluded that  a  system  of  laws  thus  originating  would  be  more  beneficial 
to  women  and  children  than  a  system  of  laws  created  by  the  liberTf- 
loving,  fighting  Anglo-Saxons.  That  more  evil  than  good  is  the  resnJ' 
of  this  system  as  compared  with  the  laws  relating  to  the  same  subje^" 
matter  prevailing  elsewhere  in  this  country  is  the  Judgment  of  manr 
students  of  the  subject.  But  it  is  here,  and  like  the  dandelion  and  th- 
English  sparrow,  it  is  doubtless  here  to  stay.  The  first  duty  of  the 
lawyer  is  to  the  state.  I  shall  try  to  demonstrate  that  it  is  the  dut* 
of  this  association  to  father  several  changes  in  this  system  as  it  no-r 
exists.  ^ 

The  supreme  court  of  the  territory  ft  et  armis  annihilated  *h-» 
woman  suffrage  statute.  This  has  lived.  For  thirty-eight  years  the  St: 
prerae  Court  has  construed,  differentiated  and  legislated  until  a  cre.i- 
ture  has  been  born  that  looks  beautiful  to  the  blind,  but  it  stingy.': 
like  an  adder  and  biteth  like  a  serpent.  The  fault  is  not  with  the  S:- 
preme  Court,  but  with  the  crudities,  cruelties  and  ambiguities  of  ^t- 
statute.  While  this  system  prevails  in  a  few  other  states,  our  stani  - 
is  svi  generis.    There  are  none  so  bad  as  ours. 

"While  the  underlying  principle  is  supposed  to  be  marital  equaii'^ 
and  protection  to  widows  and  children,  yet  the  statute  is  such  that  i 
husband  and  father  may  die  leaving  an  Immense  fortune,  and  the  w:i- 
ow,  who  was  the  wife  of  his  bosom  and  bore  him  many  children,  mv 
be  left  penniless,  he  bequeathing  and  devising  his  entire  wealth  as  'i^' 
pleases.  The  entire  separate  property  of  the  husband  is  subjci  to  a:< 
disposition  by  will.  The  rents,  issues  and  profits  of  the  separate  prog- 
eny are  separate  property.  Upon  his  .marriage  he  may  have  a  i*  * 
thousand  dollars,  and  after  marriage  may  Invest  that  in  real  estate  :»r 
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other  property  and  the  same  may  grow  into  a  large  fortune.  The  hus- 
band may  support  his  family  out  of  his  labocs  or  in  some  profession  or 
trade  or  business;  there  may  be  no  accumulations  therefrom.  The 
widow  cannot  even  obtain  a  homestead  in  such  separate  property  whea 
the  deceased  husband  left  a  will.  Eyres  Estate,  7  Washington,  291. 
The  statute  gives  him  absolute  power  of  disposition  of  the  entire  for- 
tune by  will.  Surely  this  is  not  an  improvement  upon  the  statutory 
law  of  the  common-law  states — the  law  that  prevails  among  nine-tenths 
nf  the  people  of  this  nation.  Such  an  outrage  as  this  is  only  permis- 
sible in  community  property  states. 

In  this  state  we  now  have  three  kinds  of  property — separate  prop- 
erty, community  property  and  partnership  property — that  is  property 
in  which  the  community  has  an  undivided  interest  and  one  of  the 
spouses  has  another  undivided  interest  as  his  or  her  separate  estate. 
We  also  have  three  rules  prevailing  where  property  is  acquired  through 
two  forces,  one  separate,  one  community.  ^Vhe^e  funds  are  commingled 
In  such  a  way  that  it  is  impossible  to  tell  how  much  are  community 
funds  and  bow  much  separate  funds,  then  the  property  acquired  Is  all 
community  property;  where  funds  are  commingled  in  such  a  way  that 
it  Is  possible  to  tell  how  much  are  community  funds  and  how  much 
separate  funds,  then  the  property  acquired  is  partnership  property, 
the  community  owning  that  undivided  interest  therein  which  the  funds 
furnished  by  it  bear  to  the  whole  funds;  where  property  is  acquired 
in  part  through  separate  money  and  in  part  through  the  energy,  intel- 
lect and  brains  of  the  community,  then  such  property  is  the  separate 
property  of  that  spouse  who  furnished  the  moneys  and  the  commun- 
ity has  no  interest  therein  and  no  claim  thereto.  These  principles  are 
settled  by  the  statute  and  the  decisions  of  our  supreme  court.  Do  they 
appeal  to  one's  sense  of  justice?  It  is,  of  course,  true,  as  repeatedly 
held  by  our  supreme  court,  that  the  labor,  the  energy  and  brain  force 
of  each  spouse  is  the  property  of  the  community  and  all  acquisitions 
made  through  the  same  belong  to  the  community.  But  the  logical  de- 
duction from  Austin  v.  Clifford,  24  Washington.  172,  is  that  the  brain 
force  and  energy  of  the  husband  may  be  given  to  himself  without  com- 
pensation. He  may  have  a  few  thousand  dollars  as  his  separate  prop- 
erty and  may  devote  time,  labor  and  ability  after  marriage  in  investing 
the  same  profitably,  and  the  proceeds  of  such  investments,  no  matter 
how  large,  will  be  his  sperarte  property.  On  the  other  hand,  if  the  wife 
has  a  few  thousand  dollars  which  she  invests  in  lands,  and  the  same  is 
not  quite  sufficient  to  pay  for  the  same  and  she  borrows  the  balance 
from  a  mortgage  company,  giving  her  own  note  and  a  mortgage  upon 
these  lands  to  secure  the  same,  taking  title  in  herself,  and  thereafter 
—10—  • 
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pays  off  the  mortgage  out  of  the  income  from  the  lands,  the  lands  are 
not  hers  as  her  separate  eatate,  but  the  community  owns  that  iindiTide<3 
interest  therein  which  the  moneys  borrowed  bears  to  the  whole  con- 
sideration. Surely  it  is  time  for  sensible  legislation.  The  early  pio- 
neers were  doubtless  hardy  and  courageous,  but  they  were  not  law  giv- 
ers or  philosophers. 

One  of  the  most  ill-considered,  unwise  and  unjust  provisions  of 
this  system  is  that  requiring,  upon  the  death  of  the  wife,  that  ali 
community  property  shall  be  administered  upon  in  probate,  and  thai 
one-half  thereof,  in  case  of  intestacy,  shall  go  to  the  children.  The 
only  escape  from  the  evil  effects  thereof  is  by  some  method  of  evasion 
of  the  law.  This  has  been  the  cause  of  rei)eated  legal  frauds  and  con- 
version of  funds.  Fathers  have  been  required  of  necessity  to  convert 
their  children's  property  to  their  own  uses.  Various  lawsuits  in  '.he 
form  of  actions  to  quiet  title  and  selling  property  to  dummies  have 
been  conceived  and  carried  out  through  the  courts,  and  decrees  hare 
been  entered  without  careful  scrutiny  into  the  facts.  This  statute  is 
baneful  and  without  excuse.  No  case  has  ever  come  under  my  notice 
where  good  results  have  come  therefrom,  while  numerous  cases  har^ 
come  under  the  attention  of  every  memlier  of  the  bar  where  harm  ha^ 
resulted. 

The  ordinary  family  has  small  accumlations;  take  the  farmer;  the 
small  merchant;  the  laborer  in  our  large  cities.  The  wife  dies,  lemm- 
ing children.  Administration  upon  the  entire  family  assets  is  maoi- 
festly  unnecessary.  The  business  does  not  stop.  The  natural  head  of 
the  family  is  the  father.  That  condition  cannot  be  changed  by  legisla- 
tion. He  must  go  on  as  before  doing  the  best  he  can  managing  his 
affairs,  hampered  by  the  loss  of  his  helpmate.  A  law  which  requires 
his  business  to  stop,  to  be  administered  upon  through  the  courts,  whioh 
takes  half  of  the  property  and  gives  it  to  the  children,  is  little  short 
of  criminal.  Protection  of  the  children  does  not  require  it  Nattue 
has  provided  a  law  greater  than  the  law  of  man.  They  will  be  pro- 
tected through  parental  love.  But  when,  in  rare  instances,  the  father 
fails  to  properly  care  for  the  children,  the  state  steps  in  through  other 
and  different  statutes  to  protect  their  rights. 

Let  us  take  a  few  ordinary  cases.  The  wife  of  a  farmer  dies  learin.^ 
small  children.  The  estate  consists  of  a  farm,  encumbered  by  a  mort- 
gage, live  stock,  farming  utensils  and  some  other  personal  proper^ 
The  husband  undertakes  to  comply  with  the  statute.  An  administrator 
is  appointed;  creditors  file  their  claims;  the  personal  property  is  first 
sold  to  pay  debts  and  expenses  of  administration.  If  that  is  found 
Insuffieient^  then  the  farm  is  sold.     If  found  sufficient,  then  the  hu«5- 
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band  finds  himself  with  an  undivided  one-half  interest  in  the  farm  and 
bis  children  with  an  undivided  one-half  interest.  If  he  escapes  with 
the  bare  farm  he  will  he  in  great  luck.  He  will  be  without  money  to 
buy  other  farming  utensils,  live  stock  and  needed  personal  property. 
It  will  be  impossible  for  him  to  borrow  money.  If  one  child  should 
be  of  age,  a  partition  of  the*  farm  or  sale  theerof  might  be  required. 
In  any  event  and  under  the  best  circumstances,  the  law  has  made  him 
practically  a  bankrupt,  without  benefit  to  the  children. 

Take  the  case  of  a  small  merchant  whose  wife  dies,  leaving  chil- 
dren. Ordinarily  there  would  be  outstanding  obligations,  bills  pay- 
able, money  owing  to  the  bank,  and  funeral  expenses.  To  have  an  ad- 
ministrator appointed  to  take  possession  of  the  store,  pay  off  all  the 
debts  through  Ihe  sale  of  personal  property  as  provided  by  statute, 
means  his  financial  ruin. 

Take  the  case  of  Smith  &  Jozies,  partners,  engaged  in  the  mercantile 
business.  The  wife  of  Jones  diea.  The  result  would  be  serious  finan- 
cial loss  to  Smith,  as  well  as  to  Jones,  if  the  law  Is  followed. 

It  is  for  the  best  Interest  of  the  commonwealth  that  every  family 
should  own  real  estate.  Titles  are  rendered  uncertain  because  of  these 
provisions  of  the  law;  innocent  purchasers  of  property  from  the 
widower,  without  knowledge  of  the  marriage  and  death  of  the  i¥ife, 
have  been  deprived  of  their  property  in  many  instances.  This  is  par- 
ticularly true  where  the  widower  has  married  a  second  time  and  a 
conveyance  is  innocently  obtained  from  both  spouses.  The  common 
practice  is,  as  to  personal  property,  for  the  widower  to  ignore  the 
law,  usually  ignorant  of  it,  and  to  .convert  the  children's  interest  therein 
to  his  own  use  or,  perhaps,  with  knowledge  of  the  law,  to  go  on 
and  do  business  the  same  as  before,  trusting  to  protection  through  the 
honesty  of  the  children.  A  law  which  must  be  evaded  and  is  continu- 
ally evaded  to  escape  harmful  results,  is  a  law  that  should  be  repealed. 

We  have  no  monopoly  of  wisdom.  It  is  well  to  at  least  consider 
the  rules  prevailing  elsewhere  among  the  Anglo-Saxons.  In  Great 
Britain  and  in  all  her  colonies,  except  Quebec,  there  is  no  distribution 
of  that  class  of  property,  which  would  be  here  called  community,  to 
children  upon  the  death  of  the  wife.  Quebec  Is  half  French  and  it 
has  a  system  something  like  ours. 

In  the  United  States  there  is  no  such  division  except  in  Washing- 
ton and  a  few  other  states,  notably  Texas,  Nevada  and  Idaho.  The 
Idaho  law  was,  however,  the  same  as  California  until  the  last  session 
of  the  legislature. 

In  Louisiana,  the  rule  seems  to  be  that  upon  the  death  of  either 
husband  or  wife,  leaving  Issue  of  the  marriage,  that  such  issue  take 
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one-half  of  the  community  property  when  the  deceased  has  not  dis- 
posed of  the  same  by  last  will  or  testament,  but  that  in  such  case  the 
survivor  takes  in  usufruct  the  share  of  tlie  deceased  in  the  communitv 
inherited  by  such  issue.  This  usufruct  ceases  if  the  survivor  enters 
into  a  second  marriage. 

In  California,  upon  the  death  of  the  wife,  the  entire  community 
property  goes  to  the  surviving  husband. 

In  Oregon  a  modified  dower  rule  prevails.  The  widow  is  entitled 
to  one-half  part  during  her  natural  life  of  all  lands  whereof  her  hus- 
band was  seized  of  an  estate  of  inheritance  at  any  time  during  cove- 
ture,  unless  lawfully  barred.  She  is,  of  course,  barred  by  joining  with 
her  husband  in  a  deed  of  conveyance.  Her  right  is,  however,  an  in- 
choate right. 

There  are,  of  course,  rare  cases  where  a  widower  has  married  again 
and  given  all  or  the  bulk  of  his  estate  to.  the  second  wife,  either  in  *iis 
lifetime  or  upon  his  death,  causing  complaint,  sometimes  just,  on  the 
part  of  the  children  of  the  first  wife.  But  no  law  is  perfect  and  no 
law  can  protect  against  every  possible  contingency.  The  greatest  good 
to  the  greatest  number  is  the  principle  to  be  considered  in  all  legisla- 
tion. 

The  recent  decision  in  Heintz  v.  Brown  (decided  May  28th),  90  Par. 
Rep.  211,  and  results  logically  following  therefrom  merit  consideration. 
It  was  decided  in  Yesler  v.  Hochstettler,  4  Wash.  349.  that*'  there  can  be 
no  doubt  that  if  a  marrlfed  woman,  under  the  Act  of  1881.  borrow?^ 
money  entirely  upon  her  personal  credit,  the  money  and  whatever  sh-? 
buys  with  it,  become  common  property^"  That  doctrine  was  re-affirmeJ 
in  Main  vs.  Scholl,  20  Washington  201. 

The  facts  in  the  case  of  Heintz  vs.  Brown  are,  in  brief,  that  the  wife 
purchased  a  piece  of  farming  land  from  a  railroad  company  undor 
a  five-year  contract,  making  consecutively  the  first,  second  and  third 
payments  out  of  her  separate  moneys,  the  contract  running  in  her 
name.  After  the  third  payment  had  been  made  she  arranged  with  a 
mortgage  company  to  borrow  enough  moneys  to  make  the  last  two 
payments,  giving  her  personal  note  and  a  mortgage  upon  the  property 
to  secure  same,  the  moneys  received  from  the  mortgage  company  goins: 
directly  to  the  railroad  company.  A  creditor  having  a  community 
judgment  levied  upon  the  land  and  the  wife  brought  an  action  to  re- 
strain sale.  The  Supreme  Court  held  in  effect  that  the  community 
owned  an  undivided  two-fifths  interest  in  the  land  and  the  wife  an  un- 
divided three-fifihs  interest  as  her  separate  property. 

.  The  tone  of  the  opinion  indicates  that  the  Supreme  Court  realized 
the  evils  resulting  from  the  doctrine,  but  felt  constrained  to  so  hold 
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by  reason  of  previous  decisions  and  the  decisions  of  other  courts. 

In  investigating  this  matter,  I  find  two  authorities  in  point  not 
cited  either  in  the  opinion  of  the  court  or  in  the  brief  of  counsel.  In 
one  of  them  the  facts  are  in  substance  the  same  as  in  the  Heintz 
case— Haney  vs.  Pesoli  (California).  41  Pacific  819,  distinguishing 
Schuyler  vs.  Broughton,  cited  in  the  opinion  in  the  Heintz  case.  The 
Supreme  Court  of  California,  in  the  Heney  case,  among  other  things 
said: 

"It  is  rational  to  conclude  that  money  borrowed  upon  the  security 
of  the  separate  real  estate  of  one  of  the  spouses  will,  in  the  absence 
of  any  showing  to  the  contrary,  be  treated  as  the  separate  property  of 
the  party  owning  such  real  estate."  They  held  the  property  to  be  sep- 
arate property. 

The  other  case  is  Hillen  v.  Williams  (Texas)  60  Southwestern  997, 
decided  in  1901.    The  head  note  is: 

"Land  purchased  by  husband  before  his  marriage  is  his  separate 
property,  and  if  any  part  of  the  purchase  money  is  paid  with  com- 
munity .funds,  the  community  estate  is  entitled  to  a  reimbursement 
therefor,  which  is  a  charge  on  the  land." 

It  seems  to  me  there  is  a  manifest  distinction  between  the  Heintz 
case  and  the  authorities  cited  in  the  opinion  of  the  court,  because  of 
the  fact  that  in  the  Heintz  case  the  contract,  w^hen  made,  is  the  sep- 
arate contract  of  the  wife — its  status  is  then  fixed,  while  in  the  other 
class  of  cases  separate  moneys  and  community  moneys  are  commingled 
at  the  time  of  the  inception  of  the  contract.  When  the  wife,  in  the 
Heintz  case  entered  into  a  contract  with  the  railroad  company  to  pur- 
chase the  land  and  made  the  payment  out  of  her  separate  funds,  that 
contract  was  her  separate  estate.  The  fact  that  some  community 
money  was  furnished  to  her  towards  some  subsequent  payment  could 
not  constitute  ia  itself  an  assignment  of  that  contract  nor  of  any  inter- 
est therein  by  her  to  the  community.  The  community  would  obtatik 
thereby  no  legal  title  to  any  interest  in  the  contract,  but  the  community 
would  have  a  claim  against  her  for  the  moneys  borrowed  of  the  com- 
munity and  might  have  in  equity  a  charge  against  the  land.  It  is 
not,  however,  my  purpose  to  enter  upon  a  criticism  of  this  decision, 
but  to  emphasize  the  necessity  of  rational  legislation. 

Compare  the  results  as  between  the  spouses  of  the  rule  adopted  In 
the  Heintz  case  and  the  Yesler  case,  with  the  results  of  the  rules 
adopted  in  the  Austin  case,  24  Washington  172.  that  the  energy,  skill 
and  ability  of  the  husband  exercised  in  investing  his  personal  moneys 
gives  the  community  no  rights  either  at  law  or  in  equity  against  the 
product.     Also  illustrated   in   Forker  vs.   Henry,   21   Washington   235. 
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in  that  case  a  married  woman  took  up  a  homestead.  After  she  had 
lived  there  four  years  she  married  and  the  community  of  herself  and 
husband  continued  to  reside  thereon  and  prove  up.  The  occupation 
and  cultivation  of  the  land,  which  was  a  necessary  precedent  to  ob- 
taining title,  was,  for  one  year,  performed  by  the  community.  It  does 
not  appear  in  the  reported  case  whence  came  the  money  from  which 
final  payment  was  made.  The  Supreme  Court  says  the  principle  is 
established  that  "if  either  spouse  before  the  marriage  has  acquired  an 
equitable  right  to  property  which  is  perfected  after  marriage,  the 
property  is  separate." 

These  rules  make  titles  to  real  estate  uncertain  and  render  it  ex- 
tremely hazardous  to  purchase  and  improve  same.  They  are  likewise 
an  Invitation  to  perjury  and  fraud.  Of  course,  if  one  purchases  real 
estate,  getting  a  conveyance  from  both  husband  and  wife,  and  neither 
one  of  them  has  theretofore  embarked  upon  the  matrimonial  sea,  the 
danger  so  far  as  they  are  concerned  will  be  eliminated.  But  uiion  the 
death  of  either  spouse  leaving  minor  children,  then  titles  to  all  real 
estate  are  in  a  condition  almost  hopeless.  The  fact  that  the  commun- 
ity estate  goes  through  probate  can  render  no  assistance,  because  our 
court  has  held  in  re  Alfsted  Estate,  27  Washington  175,  and  in  previ- 
ous cases  there  cited,  that  no  determination  as  to  what  is  community 
real  estate  and  what  is  separate  real  estate  can  be  made  in  probate. 
If  the  administrator  should  seek  to  sell  or  mortgage  real  estate  in 
course  of  administration,  the  purchaser  would  i)ot  be  protected  except 
through  obtaining  a  conveyance  from  the  surviving  spouse,  as  well 
as  from  the  administrator,  and  then  there  is  apparently  no  way  of 
determining  in  the  probate  court  what  proportion  of  the  proceeds 
shall  be  turned  over  to  the  administrator  or  what  proportion  taken 
by  the  surviving  spouse.  It  is,  of  course,  possible  to  have  this  ques- 
tion determined  by  a  suit  in  equity.  In  such  a  suit  creditors  and  in- 
fants might  be  interested.  The  proof  as  to  the  amount  of  moneys  fur- 
nished to  the  estate  by  the  surviving  spouse  would  lie  ordinarily  wholly 
within  the  control  of  that  spouse.  This  provides  a  delightful  field  for 
fraud.  What  an  opportunity  to  establish  large  interests  for  the  sep- 
arate estate  of  the  survivor  as  against  the  community  creditors  and. 
too,  against  the  heirs  of  the  deceased!  Purchasing  real  estate  that 
has  passed  through  the  probate  court  has  ever  been  an  undertaking 
extremely  hazardous.  But  this  danger  has,  I  think,  never  been  thor- 
oughly appreciated  by  the  bar. 

If  one  has  a  judgment  which  may  be  a  lien  upon  the  community 
property  and  levies  upon  real  estate  that,  according  to  the  records, 
was  obtained  after  marriage,  and  causes  same  to  be  sold  at  pnblio 
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auction,  the  purchaser  would  buy  at  his  peril.  There  is  no  reason 
why  the  w^ife  might  not  after  sale  bring  an  action  in  ejectment  as  well 
as  an  action  for  an  injunction  before  sale.  The  proof  would  be  en- 
tirely within  the  control  of  the  husband  and  wife.  With  a  full  ap- 
preciation of  the  logical  results  of  these  decisions  judgments  against 
the  husband  alone,  although  they  recite  that  the  same  are  upon  a 
community  debt,  are  not  valuable  as  against  real  estate.  It  is  pos- 
sible for  the  judgment  creditor  after  levy  to  bring  an  action  against 
the  husband  and  wife  to  determine  the  extent  of  the  lien,  but  being 
without  evidence  the  procedure  would  be  hopeless. 

The  rule  referred  to  is  unjust  to  creditors  in  other  respects.  For 
example:  It  is  settled  in  Elliott  vs.  Hawley,  34  Washington  585,  and 
in  a  case  decided  July  10th,  Brookman  vs.  Durkee,  90  Pac.  Rep.  914, 
that  if  a  family  comes  into  our  midst  from  a  common  law  state,  bring- 
ing moneys  acquired  after  marriage,  that  such  moneys  are  the  separate 
property  of  the  husband  and,  therefore,  the  property  purchased  with 
such  moneys  must  be  his  separate  property.  It  is  also  settled  in  L.a 
Selle  vs.  Woolery,  14  Wash.  70,  that  no  lien  can  be  established  upon 
community  property  under  a  judgment  obtained  upon  a  debt  created 
in  a  common  law  state  by  the  husband  while  there  residing. 

Now,  suppose  that  John  Smith,  a  married  man,  residing  in  the 
state  of  New  York,  converts  into  money  property  there  acquired  after 
marriage,  realizing,  say,  ten  thousand  dollars,  and  at  once  comes  to 
this  state  to  reside.  He  leaves  behind  him  large  obligations.  He  in- 
vests his  moneys  in  real  estate  here.  That  real  estate  is  his  separate 
property.  Shortly  thereafter  he  borrows  ten  thousand  dollars  of  his 
father-in-law,  giving  his  note  and  mortgage  upon  this  real  estate  to 
secure  the  same.  That  money  is,  under  these  decisions,  community 
money;  with  that  money  he  buys  another  piece  of  real  estate,  and 
that  real  estate  becomes,  therefore,  community  proprty.  Thereafter 
his  creditors  follow  him  to  this  state,  obtain  judgment  and  seek  to 
enforce  the  same.  What  can  they  get?  Manifestly  nothing.  They  can 
levy  upon  the  first  piece  of  real  estate,  but  that  is  mortgaged  for  all 
It  is  worth.  They  cannot  levy  upon  the  second  piece  of  real  estate 
because  that  is  community  property. 

Another  question  often  mooted  is  whether  or  not  it  is  for  the  best 
interest  of  the  commonwealth  that  community  property  shall  be  con- 
veyed only  by  the  husband  and  wife  joining  in  the  same  instrument. 
This  statute  has  been  the  cause  of  some  evil  resulting  in  an  attempt 
at  modification  which  is  incomplete  and  unsatisfactory.  Looking  again 
to  the  common  law,  we  find  that  there  the  wife  is  not  barred  of  her 
dower  interest,  except  by  conveyance,  but  that  in  some  of  the  eastern 
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states  at  least  the  innocent  purchaser  is  protected  to  a  certain  extpu* 
If  the  grantor  huslaud  should  die,  leaving  a  widow,  and  she  shouii 
make  a  claim  to  the  land  conveyed  by  the  husband  alone,  the  purcha»-»r 
may  have  her  dower  interest  in  this  land  appraised  and  settle  the  san=^ 
for  a  cash  consideration.  Thus  the  widow  is  protected  and  thus  th^^ 
innocent  purchaser  is  protected  in  part. 

In  California,  the  husband  has  the  entire  management  with  at«=^> 
lute  power  of  disposition,  other  than  testamentary,  of  the  eommunrr 
property,  except  homestead  or  property  upon  which  they  reside,  hl^! 
also  except  that  he  cannot  dispose  of  it  with  a  view  of  defrauding  'h*» 
wife  of  her  interest  therein,  and  cannot  make  a  gift  of  the  proper'^ 
or  convey  the  same  without  a  valuable  consideration,  unless  the  wif* 
in  writing  consents  thereto.  Such  also  was  the  law  of  Idaho  unil 
recently. 

In  Texas,  the  husband  has  absolute  power  of  disposition  of  all  'h- 
community  real  estate  without  the  consent  of  the  wife,  and  such  i« 
also  the  law  in  Nevada  and  in  Louisiana  and  in  the  Province  of  Qn»»f»*n" 
and  apparently  also  in  Spain  and  France. 

The  hardship  of  the  old  statute  of  this  state  caused  legislation^ 'n 
(he  form  of  judicial  construction  in  the  case  of  Saddler  vs.  Xiesz.  3 
Washington  182.  The  principle  of  estoppel  was  invoked  against  th»- 
wife  because  she  did  not  follow^  her  husband  when  he  left  home,  it 
AAas  a  case  of  great  hardship  to  an  innocent  purchaser.  This  was  T^•? 
cause  of  the  enactment  of  a  statute  which  undertakes  to  protect  in- 
nocent purchasers  who  take  deeds  from  men  without  knowledge  of 
their  marriage.  The  act  is  unsatisfactory.  The  fact  whether  or  not 
the  purchaser  has  been  put  upon  notice  is  a  fact  open  for  litisaM«^n 
rendering  titles  almost  as  uncertain  as  before.  The  act  affords  no  pr'> 
tei'tion  when  the  wife  has  died  leaving  children  and  the  purchaser 
takes  a  doed  from  the  father  without  knowledge  or  notice  thereof. 

In  conclusion.  I  suggest  as  a  method  of  lessening  most  of  the  evil>, 
the  following  statutory  modifications: 

First.  Adopt  the  California  statute  as  to  descent  and  distrihur.o:: 
of  community  property.  Add  to  it.  if  you  please,  a  provision  similar  *" 
the  ono  exij^tiug  in  Louisiana  that  if  the  surviving  husland  shall  n- 
pvirry  he  shall  be  treated  as  trustee  for  the  issue  of  the  first  marria-- 
sliarp  and  share  alike  as  to  one-half  of  the  community  proi>eriy.  ih- 
fntluM'.  I'owever.  to  have  absolute  power  of  management,  sale  and  .n- 
vesinion»  during  his  life  time,  except  that  each  child,  upon  majorrv. 
shall  l.e  entitled  to  an  accounting  for  and  the  recovery  of  his  share  or 
int'MTst.  ihe  father  to  have  credit  for  cost  of  support  and  edui*;^lion. 

Second.     .Vdopt  the  siatnte  of  California  as  to  conveyances  of  corn- 
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munlty  proptjrty.  Add  thereto,  if  you  please,  a  provision  to  cover  those 
cases  where  the  wife  is  unwilling  to  trust  the  husband  in  the  manage- 
ment and  disposition  of  the  community  property  to  the  effect  that  she 
may  file  a  declaratioa  in  writing  with  the  county  auditor  revoking  his 
power  of  conveyance  of  all  community  real  estate  or  some  specific  com- 
munity real  estate  without  h«r  joining  in  such  conveyance. 

Third.  Provide  that  the  rents,  issues  and  profits  of  separate  prop- 
erty shall  be  community  property,  adopting  ih  substance  the  rule  that 
prevails  generally  elsewhere  in  community  property  states. 

Fourth.  Provide  that  upon  the  death  of  the  husband  the  surviving 
widow  shall  take  one-third  of  the  separate  property  of  the  deceased. 

Fifth.  Provide  that  where  separate  funds  and  community  funds  are 
commingled  in  the  purchase  of  property,  real  or  personal,  that  the 
same  shall  in  all  cases  be  community  property.  Provide,  however,  that 
when  the  consideration  consists  wholly  of  separate  funds  or  moneys 
furnished  by  one  of  the  spouses  and  moneys  borrowed  by  that  spou>5e 
upon  his  or  her  individual  note  or  mortgage  upon  separate  property, 
that  the  property  purchased  shall  be  separate  property. 

Sixth.  Provide  that  the  superior  court  shall  have  jurisdiction  in 
probate  to  determine  the  rights  and  interests,  community  and  separate, 
in  all  property. 

Seventh.  Provide  that  community  property,  real  and  personal, "may 
be  subjected  to  the  lien  of  judgments  obtained  upon  debts  contracted 
in  another  state  when  the  debtors  there  resided  to  the  same  extent  as 
if  the  debt  had  been  contracted  in  this  state  and  the  debtors  resided 
here. 
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•  By  H.  G.  Rowland.) 
—   —      • 
..*     ^  "*^.*~  ^^   --::::-Hi  by  zhe  s-a-jtes  of  the  state  of  WasL .-.- 
is     A..    il:>  ;.-r  T*:  h  -Ji^  t:  :e  e>  Is  and  flows  from   the  line  o: 
i-iry  J  ^-     :  .^  -^    ::•?  ::~r  o:  mean  low  tide,  except  in   from  of 
w  .^rv   :j'  .:r  :-rt?  hire  ^.e-rn  esta^Iishe*j.  or  may  hereafter  l-r  ^ 
'*^7^"    ^.^^  "^ '  "     *'•  lanis  siall  be  those  lying  between   the  li 
cri.ji_.-     2  i.1  -::^  ^- *  -j-^  i-n-r  harlor  line,  excepting  oirster  lai  - 
^-:rv  .ijiis  XT-  i-i^-r*!  as  "Lmis  lordering  on  the  shores  of  l---  ^ 
1    f  r:v--t  :i::i  lil^-s  '►-l.w  the  line  of  ordinary  high  water  an:  - 

--  :r-*r  :c  TJ^'-r-^rij  TLii^rsTAnd  Jie  deirisions  of  our  own  siate  r 
c  rev-  --^'i:^-::-  an*  laws  wiikh  refer  to  our  tide  and  s\-' 
-i-  5.  -  :^  -^-vssory  -o  ^i?  Ni.^k  i-to  ihe  early  history  of  oor  co:.:.  : 
i:ii  >--      :  -r^-^r  in-  -i.*  tiis-?  of  the  S:nart  kings  and  their  preir  - 

^^  i--^  a:  -  n  -r  :,n:>-:M  w::Ji  the  vast  amount  of  law  and  a-r  ; 

:•.•     :;•'=:   :^l>  j^.-.-r*'.  azi  w*  ±^4  ^n  irrei.-onc liable  conflict    be^f-' 
*-*^  ri  ■<  Jlz  i  -h>?  :!i-e«:ry  of  ^>e  jiw. 

/^^     -'-vT  ::  :n-f  lj.w  ttas  than  Vne  :iile  :o  the  shore  lands  ar:    '.^ 
:::-    i~   s  "r:is    n  :i-   k.-z.  ^h><e  title  extended   as  far  as   :te  '-  -- 

T*i.  :i  ;  ,is  t-i-  -ir^:  :i:tc:::  Ensjinj  Oie  shores,  for  :te  =..-. 
-iT^ii.:^  -mitrr^  w^re  aotially  owned  by  the  proj.r^*  = 
"^    Az  i, 

-  :-•  7vd<<:n  f:r  "n-j  ..vnr*  :t  t*r:we€n  the  faots  aai  the  law  i$  ::./ 
:- -  ->  1  -  ir  :::^  l£z:<  ^-is  :  — :::a:e*i  after  the  titles  had  b-  -^ 
*"  *■  ^-  *  '^  ^-^  :.m:  T^et  was  to  unsettle  rights  wbi.h  had  :-r  1 
^  i_    >*'-'•    r.*r  ,'vn"ir:«fSk 

■    "^       *       *   ' -"  *-^   .^rinari   c^ts^frrer  :o  see  any  .iistir  *  o^    ^ 

!*r!  *  ""  '^     ;  ^*   "^"^  '^--  -  *"^     -'^  rw-!ar:y   rv-?-s  d   rin?    - 
.1  -  -s  ,:     :-    1  V.  iz£  »nxt  i^imr^li^r.y  afjoininc.   'o  mh:*t    i- 

:  -  -.>->.  -  -  -,^1  :-  uaj-y  :::r^  co  s-:vh  d^'ino-ion  was  a;a»i*~  it: 
W--  z  — ^  ir  :  a  :::j^.^;:  ^v-.>.  y^^^j^  ^  .w^  ^^  ^^^  craste^  * 
*  5     >-  ^i<  !.<<.=-:  -y  a::  ^rties  :)ia:  no  Ltnd  was  r^^rre.^    : 

'.V  i  Ti  -tr-».--r.  ':-  TT  Azi  an:  the  waters. 

r::<  ^As  -   -    :n:  >t  .-*i   jw  of  Ezijclasd  aa::i  aio^t    -he  ticir    : 
V-  >  ^T    -  H   -r   V         ^\  M'l^-  a  Mr   rv^^es.  whc  rua  ie  a  >^    1 
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pection  as  to  the  extent  of  the  king's  rights,  promulgated  the  theory 
Jiat  prima  facie  the  title  of  the  king  went  as  far  as  the  tide  went,  and 
!Onsequently  included  a  strip  of  shore  all  around  the  kingdom. 

The  Stuart  kings  were  very  quick  to  avail  themselves  of  this  theory, 
as  it  suggested  to  them  a  source  of  unlimited  revenue  by  disposing  of 
a  strip  of  land  thousands  of  miles  in  extent  which  in  many  cases  had 
become  very  valuable.  The  kings  were  in  the  position  to  largely  in- 
crease the  revenues  of  the  exchequer. 

This  theory  would  have  proved  very  valuable  to  the  Stuart  kings, 
had  it  not  been  for  the  fact  that  they  were  in  very  bad  repute  with  per- 
liament,  which  would  not  consent  to  any  increase  of  the  king's  preroga- 
tive, and  the  attempt  to  control  the  shore  line  of  England  by  Charles  I. 
was  one  of  the  causes  of  his  deposition. 

If  we  go  back  earlier  than  the  Stuart  kings,  w^e  kill  find  that  there 
is  no  evidence  of  any  distinction  between  lands  above,  and  those  below 
the  flow  of  the  tide.  All  grants  of  the  Saxon  kings  extended  to  the 
shore  of  the  sea,  to  the  mid-stream  of  non-tidal  rivers,  and  in  the  case 
of  tidal  rivers,  inter  fauces  terre,  also  to  the  mid-stream. 

The  shore  was  considered  as  a  part  of  the  manor.  The  Doomsday 
Book  makes  no  attempt  to  classify  tide  and  shore  lands  as  a  separate 
estate. 

The  royal  grants  of  the  Norman  kings  included  fore-shore  as  a  par- 
cel of  the  adjoining  manors  without  actually  specifying  it. 

One  of  the  earliest  cases  containing  the  most  definite  evidence  as 
to  the  legal  title  of  the  shore  is  afforded  by  the  remarks  of  Chief  Jus- 
tice Choke,  in  Edward  V.,  pi.  30.  In  discussing  the  right  of  fishermen 
to  dig  in  the  shore,  he  says:  "If  I  had  land  adjoining  the  sea,  where 
the  sea  ebbs  and  flows  over  the  land,  when  it  flows  everyone  may  fish 
in  the  waters  which  has  flowed  on  my  land,  for  then  it  is  a  parcel  of 
the  sea  and  in  the  sea  everyone  may  fish  of  common  right;  but  when 
the  sea  has  ebbed,  then  in  the  land  which  was  before  flowed  by  it  he 
must  justify  his  digging  in  this  land  as  not  much  advantage  to  me." 

In  this  case  there  is  no  hint  that  the  fore-shore  was  the  property 
of  the  public,  but  it  seems  for  the  flrst  time  to  question  that  it  was  a 
parcel  of  the  adjoining  manor  and  belonged  to  the  riparian  owner. 

As  stated,  it  was  not  until  the  reign  of  Queen  Elizabeth  that  the 
title  of  the  adjoining  manor  to  the  fore-shore  was  seriously  questioned, 
when  Mr.  Digges,  in  his  work  entitled  **Briefs  of  the  Queen's  Interest 
in  the  Land  Left  by  the  Sea,  and  the  Sea-shores  Thereof,"  for  the 
first  time  laid  down  the  theory  that  the  king  owned  a  separate  estate 
in  the  tide  and  shore  lands,  which  was  an  estate  entirely  independent 
of  that  which  existed  in  the  upland  of  the  adjacent  manor. 
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The  attempt  to  foiet  this  doctrine  upon  the  English  people  wfis 
fiercely  resisted,  and  the  specific  remonstrance  against  Charles  I.  wis 
•'the  taking  away  of  men's  rights  under  color  of  the  king's  title  to 
land  below  high  and  low  water  mark." 

In  the  case  of  Johnson  v.  Barrett,  Lord  Hale  very  strongly  contend- 
ed that  the  title  was  prima  facie  in  the  king,  but  he  was  defeated  in 
this  contention,  and  the  court  held  that  the  title  to  the  king  stopped 
at  low  water  and  did  not  go  above  it. 

Even  as  late  as  1850,  with  very  few  exceptions,  in  England  the  ri- 
parian owner  had  established  his  title  to  the  shore  against  the  most 
strenuous  attempts  on  the  part  of  the  crown  to  recover  portions  of  it. 

The  foundation  of  the  state's  title  to  the  sea  shore,  says  Mr.  Fam- 
ham  in  his  work  upon  Waters,  is  of  such  a  character  that  it  should 
not  be  extended  any  furttier  than  it  is  absolutely  necessary,  and  that 
the  doctrine  of  the  prima  facie  title  in  the  crown  was  invented  for  the 
sole  purpose  of  giving  to  the  crown  a  standing  in  court,  by  which  it 
might  succeed  in  getting  possession  of  some  portion  of  the  sea  shore 
through  the  inability  of  the  nominal  owners  to  establish  their  title. 

Strange  as  it  may  seem,  that  notwithstanding  the  fact  that  all  Eng- 
lish history  is  against  the  theory  that  the  title  to  the  tide  and  shore 
lands  wafe  prima  faHe  in  he  crown,  which  theory  had  no  existence  what- 
ever prior  to  the  time  of  Queen  Elizabeth:  and  notwithstanding  that 
the  treatise  of  Mr.  Digges,  was  a  theory  only,  with  neither  legislation 
nor  judicial  precedent  to  sustain  it,  yet  this  doctrine  that  the  title  to 
the  shores  of  tidal  water  as  prima  facie  in  the  crown,  has  become  firmly 
established,  which  places  upon  the  one  who  claims  the  title  the  bur- 
den of  showing  his  title. 

Since  this  power  has  been  taken  from  the  king,  it  is  now  vested  in 
parliament,  but  as  the  sea  coast  of  England  is  for  the  most  part  in 
private  ownership,  and  as  there  is  no  constitution  in  England  beyond 
public  sentiment,  we  find  that  there  is  an  irreconcilable  conflict  between 
the  theory  and  the  facts. 

In  theory  the  title  is  in  parliament,  while  in  fact  it  is  generally  In 
the  al)utting  owner.  But  the  theory  has  become  warped  in  many  in- 
stances by  judicial  opinion,  which  has  resulted  in  depriving  the  abut- 
ting:: ownor  of  what  is  justly  his  own. 

The  American  colonies  were  established,  and  received  their  charters. 
at  about  the  time  when  the  doctrine  of  the  prima  facie  right  of  the 
crown   to  the  tide  and  shore   lands  was  being  advanced. 

The  chart ors  which  were  granted  to  sections  of  land  in  the  new 
fouiifi  world  ])y  the  sovereigns  of  England,  Invested  the  grantees  with 
all  thp  rights  of  the  crown.    They  held  the  title  under  no  trust  except 
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that  navigation  rights  should  not  be  disturbed,  and  their  grantees 
took  like  rights. 

In  Massachusetts  the  colonists,  end  later  the  legislature,  proceeded 
to  extend  the  right  of  the  riparian  owner  to  low  water  mark  by  express 
legislation,  and  provided  for  the  division  of  the  flats  in  the  beds  of 
tidal  streams. 

This  law  was  afterwards  annulled,  but  from  its  passage  there  grew 
up  a  usage  which  obtained  the  force  of  law,  to  the  effect  that  the  owner 
of  the  land  bounded  on  high  water  should  hold  to  low  water  mark. 
This  is  now  the  common  law  of  the  state  of  Maine,  but  Is  not  sustained 
in  New  Hampshire. 

The  public,  however,  reserved  the  right  to  pass  over  in  flat  boats, 
and  it  was  subject  to  such  limitations  as  other  real  estate  is  subject  to 
for  the  security  of  other  properties  and  of  the  public  in  the  enjoyment 
of  their  rights. 

In  New  York  the  colonial  governors  made  grants  to  the  city  of 
New  York  which  extended  from  high  water  mark  to  four  hundred  feet 
below  low  water  mark  around  the  entire  island. 

These  grants  were  subsequently  recognized  by  the  legislature  of  the- 
state,  and  the  city  is  enjoying  the  benefit  of  them  at  the  present  time. 

In  Maryland  the  rights  to  the  tide  and  shore  lands  were  granted  to 
the  lord  proprietor,  and  he  had  full  power  to  dispose  of  the  soil. 

One  of  the  earliest  cases  In  the  United  States  is  that  of  Martin  v. 
Waddell.  The  decision  was  rendered  by  Chief  Justice  Taney  of  the 
United  States  supreme  court.  This  decision  holds  that  the  grant  of 
King  Charles  to  his  brother,  the  Duke  of  York,  to  tide  lands  which  are 
now  included  in  the  state  of  New  Jersey,  did  not  convey  the  private 
Interest  of  the  king,  but  his  perogative  or  governmental  interest. 

This  has  been  considered  by  many  an  unfortunate  decision,  for  .he 
influence  which  it  has  had  upon  the  subsequent  decisions  of  the  coun- 
try. It  has  been  criticised  for  making  a  distinction  between  the  grants 
of  uplands  and  the  grants  of  tide  lands.  They  both  having  come  from 
the  same  source.  It  is  difficult  to  see  why  one  grant  should  pass  a  priv- 
ate title,  and  the  other  merely  a  governmental  title. 

The  effect  of  this  decision  has  been  to  over-rule  all  the  common  law 
doctrines,  and  annul  many  grants  which  had  been  made  in  good  faith, 
and  to  upset  titles,  which,  as  judged  by  the  common  law  in  force  at  the 
time  were  good. 

The  position  taken  by  the  American  courts  to  a  great  extent,  is  that 
the  title  to  the  tide  and  shore  lands  is  vested  prima  fane  in  the  govern- 
ment, and  arises  directly  as  a  result  of  the  discussion  which  was  going 
on  in  England  at  the  time  of  the  colonial  grants. 
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Briefly,  it  may  be  said  that  in  this  country  there  are  tliree  class. ^ 
of  property  existing  in  connection  with  that  flowed  by  tidal  water 
First  the  dry  upland.  This  it  is  always  the  policy  of  the  state  to  pla  ^ 
in  private  ownership. 

Second,  the  ground  below  low  water  mark.  This  might  be  pla'^-cl 
fn  private  ownership,  but  it  was  not  the  policy  of  the  state  to  do  ?o 
except  under  special  circumstances. 

Third,  the  property  between  high  and  low  water  mark.  This  it  ha.- 
been  the  early  policy  to  treat  as  a  parcel  of  the  adjoining  upland,  b  r 
by  a  change  of  law  with  reference  to  it.  it  has  become  a  class  whil 
would  not  pass  by  private  grant  of  the  adjoining  upland,  but  might  tie 
granted  as  a  separate  estate  to  an  owner  other  than  the  owner  of  Uf 
upland. 

Generally  speaking  our  states  have  considered  it  a  matter  of  pu'.'I- 
policy  to  grant  it  to  the  owner  of  the  upland. 

This  latter  property,  however,  is  always  subject  to  the  paramoui^r 
purposes  of  navigation,  and  the  owner  could  do  nothing  which  micbT 
interfere  with  these  rights. 

Another  reason  exists  why  it  would  have  been  better  to  have  pla(>-a 
the  tide  and  shore  lands  in  the  possession  of  the  adjoining  upland  own- 
er. Commerce  demands  shipping  facilities,  such  as  wharves  and  dock-, 
and  protection  against  the  fury  of  the  sea.  No  one  has  such  an  inter- 
est in  constructing  and  maintaining  these  works  as  the  riparian  own-^r 
«,  In  case  the  title  to  the  tide  and  shore  lands  does  not  pass  with  it- 
upland,  a  separate  estate  is  frequently  created  in  a  narrow  strip  if 
land,  which  the  purchaser  of  the  abutting  property  had  reason  to  think 
he  was  acquiring,  for  which  he  is  afterwards  required  to  make  ex:ri 
compensation,  to  the  emolument  of  the  state. 

Farnham,  in  speaking  of  this  practice,  says,  that  it  should  be  '-^ 
neath  the  dignity  of  a  free  and  independent  people;  that  the  atten:i>' 
to  enforce  such  a  doctrine  was  one  of  the  grounds  for  deprivinji 
Charles  I.  of  his  crown,  and  no  citizen,  after  in  good  faith  pu^chasi^' 
lands  which  he  has  every  reason  to  believe  extends  to  the  water,  rar- 
be  deprived  of  it  and  have  as  much  regard  for  his  country  after  it  ha- 
stepped  in  and  required  him  to  pay  an  additional  compensation  tht»r- 
for. 

But  the  theory  that  the  title  to  tide  and  shore  lands  was  prima  fo  •' 
in  the  people  had  become  so  firmly  established  when  the  government?  « 
this  country  were  established,  that  it  may  be  said  that  the  sUtes  xo.A 
title  to  all  the  fore-shore  which  had  been  granted  to  the  crown. 

This  land  they  could  dispose  of  as  they  could  the  other  land  wh:  ^ 
came  to  them.    They  might  ordain,  as  did  Massachusetts,  that  the  graD' 
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of  the  upland  would  pass  title  to  low  water  mark,  or  they  might  ex- 
pressly provide,  as  did  the  state  of  Washington,  that  the  title  to  the  tide 
and  shore  land  should  remain  in  the  public  until  expressly  disposed  of. 

The  theory  that  the  title  to  tide  and  shore  lands  was  prima  facie  in 
the  crown,  in  the  parliament,  or  in  the  peoQ^e,  as  the  case  might  be, 
is  almost  entirely  the  result  of  local  discussion  and  local  decisions. 
A  majority  of  the  courts  hold  that  the  shore  did  not  pass  with  Che 
grant  of  the  upland,  and  that  the  maintenance  of  structures  in  the 
water,  in  the  absence  of  public  grant,  is  by  sufferance,  and  not  by  righi. 

This  brief  outline  of  the  history  of  tide  lands  and  their  origin,  brings 
us  down  to  a  consideration  of  their  status  in  the  state  of  Washington, 
and  we  shall  endeavor  to  define  as  far  as  possible  the  position  of  our 
state  in  regard  to  this  peculiar  class  of  property,  and  to  see,  if  possible, 
how  far  it  conforms  to  the  recognized  authority  in  other  states,  and 
the  rules  of  ordinary  common  sense. 

The  provisions  of  the  state  constitution  referring  to  the  subject  of 
tide  lands  are  as  follows: 

Section  1,  of  article  17,  provides  that  the  state  of  Washington 
asserts  its  ownership  to  the  beds  and  shores  of  all  navigable  waters  in 
the  state,  up  to  and  including  the  line  of  ordinary  high  tide  in  waters 
where  the  tide  ebbs  and  flows,  and  up  to  and  including  the  line  of  ordi- 
nary high  waters  within  the  banks  of  all  navigable  rivers  and  lakes  : 
Provided,  That  this  section  shall  not  be  construed  so  as  to  deprive  any 
person  from  asserting  his  claim  to  vested  rights  in  the  courts  of  the 
state. 

Section  2,  of  article  17,  provides  that  the  state  .of  Washington  dis- 
claims all  title  in  and  to  all  tide,  swamp  and  overflowed  lands  patented 
by  the  United  State,  provided  that  the  same  is  not  impeached  for  fraud. 

Wath  fifteen  hundred  miles  of  shore  line  bordering  upon  Puget 
Sound  alone,  and  with  a  large  shore  line  bordering  upon  the  ocean,  the 
Colambla  river  and  Inland  bodies,  a  vast  amount  of  swamp  and  over- 
flowed land  among  the  lakes  of  the  state,  the  question  of  the  disposition 
of  the  tide  and  shore  lands  becomes  one  of  paramount  interest  to  the 
citizens. 

Soon  after  the  passage  of  the  enabling  act,  and  the  admission  of  the 
state  to  the  Union,  the  question  of  the  rights  of  those  owning  land 
abutting  upon  tide  lands,  to  such  tide  lands,  was  called  to  the  atten- 
tion of  the  legislature  and  to  the  courts,  and  the  early  legislatures  of 
the  state,  in  their  wisdom,  endeavored  to  pass  such  legislation  as 
would  deal  equitably  with  those  who  claimed  the  paramount  title  in 
the  tide  and  shore  lands. 

Title  to  such  tide  lands  as  were  included  within  the  calls  of  the 
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patents  which  were  issued  prior  to  the  admission  of  the  state   to  •:- 
Union,  having  been  expressly  relinquished  by  the  state,  accrued  to  ■^ 
benefit  of  the  patentees.     In  making  the  original  surve.vs  it  was  nar  * 
AJly  supposed  that  the  meander  line  should  go  to  the  line  of  mean  b:- 
water,  but  in  many  instan^fes  such  was  not  the  case,  and  for  a  long  tii 
it  was  questionable  just  exactly  what  was  the  effect  of    the  slate  •! 
Washington  disclaiming  title  to  these -patented  lands.    But  the  quest  r- 
has  been  deslded  so  frequently  by  the  supreme  court  of  the  State  ^•: 
Washington,  that  it  is  no  longer  an  open  question,  and  it  is  establish   ' 
law  at  the  present  time  that  the  state  of  Washington  has  no  int*»re^' 
above  the  meander  line  in  lands  patented  prior  to  the  adoption  of  't-' 
state  constitution. 

This  provision  has  been  sustained  in  the  case  of  Denny  v.  N.  P.  Ry 
19  Wash.,  298,  and  Scurry  v.  Jones,  4  Wash..  468;  Cogswell  v.  Forre^' 
14  Wash.,  3;    Wlashougal.  etc.  Trans.  Co.  v.  Dalles,  etc.  Nav.  Co..  JT 
Wash.,  490;  Johnson  v.  Brown,  33  Wash.,  588;  Jones  v.  Calvert.  73  Pa.- 
701. 

In  the  case  of  Cogswell  v.  Forrest,  the  court  held  that  under  ih^ 
disclaimer  of  title  to  tide  lands  in  the  constitution,  the  slate  could  as- 
sert no  title  to  patented  tide  lands,  however,  lying  below  the  line  of 
ordinary  high  tide. 

And  in  the  case  of  Jones  v.  Calvert,  that  title  to  tide  lands  ro-- 
ered  by  such  patents  passed  to  the  grantees  of  the  patents,  as  fully  as 
it  would  had  there  been  express  grants  in  the  constitution. 

The  history  as  to  how  this  disclaimer  happened  to  be  in  the  co.i 
stitution  is  an  interesting  one.  WTien  the  constitutional  convenrion 
met.  it  was  generally  conceded  that  the  state  should  retain  title  i*j  s'« 
tide  lands,  in  order  that  it  might  not  be  hi^ndicapped  in  encour.*>:  .r 
oommeire  and  navigation,  and  in  the  building  up  of  wharves  and  s  i-i- 
tures  along  the  shore  line  of  the  commonwealth.  The  old  pioneer,  h***^- 
ever,  who  had  settled  upon  the  Sound  shore,  or  upon  the  shore  o'  rai- 
ij:able  waters,  did  not  take  kindly  to  having  a  portion  of  land  whic.  h: 
had  h^'retofore  considered  his.  taken  froiri  him  by  logisiaM\e  **na. '• 
iiient.  Protv^snns:  a&^ainst  this,  the  pioneers  l>esieged  the  legislature  a::*: 
ih*^  iMns»iniTion:il  convention,  and  compelled  a  recognition  of  th  ir 
rUhts.  wi'h  »he  result  that  the  state  of  Washington  disclaimed  all  'i''* 
to  lan.ls  nareiiTeii  prior  to  the  adoption  of  the  state  constitution. 

It  has  rnken  leuistation  and  a  long  line  of  decisions  to  proiMsrlA  •!  • 
tiTH^  !hr»  s'uTMs  of  rh^»se  lands  and  th^  relation  of  the  state  thereto. 

In  th<>  first  p'.aw.  valuable  improvements  had  been  erected  in  ci^**. 
fai'h  !n-  Tho<e  who  sippot^ed  that  they  had  title  to  such  lands,  and  '^^ 
Pi-^:     It  i:'.s\r'.!r»^    ;>vo»e< 't  d    such    owners    of    improvements    as    ha  i 
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placed  them  upon  the  tide  lands  prior  to  March  26th,  1890,  if  such  im- 
provements were  in  actual  use  at  that  date  for  commerce,  trade  or 
bupiness. 

The  rights  of  the  riparian  owner  also  came  up  for  consideration  by 
the  legislature,  and  in  order  to  protect  his  rights  the  legislature 
granted  to  the  owner  of  the  upland,  a  prior  right  to  purchase  within 
sixty  days  after  filing  of  the  original  appraisement  by  the  board  of 
state  land  commissioners. 

It  was  generally  conceded  at  the  time  of  the  disclaimer  by  the  state 
to  lands  patented  prior  to  the  adoption  of  the  constitution,  that  this 
provision  only  referred  to  those  lands  as  to  which  patents  had  actully 
issued.  In  other  words,  this  provision  of  the  constitution  was  largely 
for  the  benefit  of  the  old  donation  land  claimants,  who  had  settled 
along  the  shores  of  Puget  Sound,  or  the  shores  of  navigable  lakes  or 
rivers,  but  recently  our  court  has  extended  this  doctrine,  and  held 
that  it  applies  not  only  to  lands  which  had  been  patented  prior  ^o 
the  adoption  of  the  state  constitution,  but  that  it  extended  likewise  to 
lands  which  might  have  been  patented  prior  to  the  adoption  of  the 
state  constitution;  that  it  extended  to  railroad  land  grants.  This  deci- 
sion has  been  severely  criticised  by  many,  and  was  rendered  by  a  ma- 
jority of  the  court  only. 

In  passing  over  the  subject  of  tide  lands,  one  is  attracted  not  only 
by  the  decisions  which  have  heretofore  been  rendered  in  reference  to 
such  lands,  but  he  cannot  help  but  speculate  as  to  the  future  of  these 
lands. 

For  instance,  according  to  our  state  laws,  the  state  of  Washington 
has  a  right  to  sell  and  dispose  of  all  tide  lands,  and  give  a  good  fee 
simple  title  to  the  purchaser.  In  fact  this  has  been  the  general  view 
taken  of  such  titles.  The  purchaser  of  such  tide  lands  may  erect  a 
wharf  or  a  dock,  or  a  building  which  will  entirely  cut  off  the  upland 
from  the  water. 

Furthermore,  the  state  may  lease  to  the  owner  of  such  tide  lands, 
or  to  any  other  person,  the  harbor  area  which  extends  from  the  tide 
lands  to  deep  water,  and  it  becomes  consequently  a  matter  of  public 
interest,  to  know  whether  or  not  the  grant  of  such  tide  lands  and  the 
lease  of  such  harbor  area  is  not  subject  to  the  paramount  rights  of  the 
public  in  the  navigable  waters  of  the  state. 

The  only  safeguard  provided  is  that  contained  in  the  act  of  1897, 
which  provides  for  the  lease  of  harbor  areas.  This  reserves  to  ihe 
state  of  Washington  the  right  to  regulate  the  rates  of  wharfage,  dock- 
age and  other  tolls  to  be  imposed  by  the  lessee  upon  commerce  for  any 
of  the  purposes  for  which  said  harbor  area  may  be  leased,  and  the 
—11— 
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"--i^^      J  i.-^-fa-  -fi-jr^-.c:!.  discrimination  and  exclusive  privileges. 

^=^n-».'-:'  »i  «*-c-«?a  c*  our  code  pertaining  to  the  sale,  dispositive 
;-! .  •--la*;  jc  iiir  s'i:^  Miauls  has  l*een  so  grossly  abused  as  that  provjj 
'c  Tr  "u-  ♦?*»  jc  -i*  iLirN>r  area.  Saw  mills  have  constructed  ih^  r 
•'  >■>  "f  ~^**^  ^»?^  -Ti^  cf  ^*^p  water:  warehouse  companies  have  lik  " 
IS**  r  a**  itf .  T^t>»  Isartor  area  has  become  monopolized  by  priva*? 
J  •'^-'s:^  Sw"  riT  AS  w^  ir<*w  the  state  has  never  done  anythiDg:  ^n 
:.^-  tu    *i  .r-j:*!.   I  <*  r-.zi-^ATioii  or  exclusive  privileges  in  the  harb-r 

J    :^  i:Siri:^  '.:  5**  i^^  the  l-ease  of  the  harbor  area  to  a  saw  m:V. 
- -r.  Tt^v  ^-<~  'i»*  7  ir-x^^  <y1^  v>:>c:5: meting  thereon  a  private  dock  is  for 

•    ro,'  ?••     1^'  J.  t:::!-?  :^*  I-esisiature  and  the  state  land  commissi  jo 

•  .     .-  -s*;   r»s:.i;>  ^i*fT^:T  :he  harbor  area  may  be  reserved  for  -l^ 
' '  ^-*>%:^  /I  i»»-  ivd^xc.  jLii  v*:>r::n:eroe.  as  our  constitution  and  laws  ovi 

~^r-     !  ■*•»-    ;  .-'-n^  ,*  1-  ^jf   :h^  :aw>  of  the  state  of  Washington,  and 

^  -    ^n-i-»  •  i:i    :t   -•*  s^zrreme  court   of  the  state,  carried  to  i'« 

r.»  •    -  .:    •.>.  1    *.-i  :  ;  A?t  'he  pt<»ple  of  the  stale  at  the  absohre 

r^.-       :.      >w   ^->i     -J    '•;;4-.  ccrjV'ra'ions  of  the  state;   would  deprive? 

"  ■:.    :»      1-    u>r   :».   :if  rA"'ij:.>  ^a-«*rs  and  of  the  docks  constnio»-'3 

r-  ^»  :.  x: .   ^t  >.-  j^    -'r^  tr.Ar.  i  ::avi£^a^]e  waters  of  the  state  pri^a't" 

%  1     ^    ::: .-  ~    !•*   .-re  rv'  c>:'  ^nvnTe  parties. 

"V  ^   5c*-     -fc>.    i^«ii<  X*  -«.  '-r  front   improved  by  the  great   railroal 

•  •-    A,'  -^  1 '  :   T  •  :  jt>  TT  '  >*T^  7r'>7<r:y.    We  see  the  general  puMii  ►^v 
...,.-     • —   - -^^      v.\i   5»^  r-.-ra!  »z::iaE:es  refused  the  right  to  la.:«i 

'•  .-  \  »<  \.T.>.  -.  -t*;  ^^  *hr  carers  of  the  tide  lands.  We  see  5n"-*t 
•->.'  T  s  •.::^*';«  >♦:  i.-r.^ij;?  'i^r  ^iw  lands  reaching  almosr  to  *h^T 
%      -'    %  '     *       -  :»j   .-t  T  i  '-^  '^^  fs'n-ries  of  the  state  within  ihe  bar  :« 

I     --  »        X    V':^-     ,"     .VT"  TAT    T^ 

"^•t        -   tr  :  <v^:^    a^^L  >   'f  "he  s'a:e  are  a  great  source  of  p^'.  If 

•  -J     :     f.  *    v.*-*       ."aL">:v:    f.^r   ani    proi«erly    guarded    would    l*^   a 
^     -  -     :  -^-  -T    -  i'  '  ^-rvzLi-'r  "o  :hr  jvop'e  for  all  time  lo  comt-   Tr^ 

v>      i     -*  ;•  *rT-j>--    AT  ■'<  :-«T  ^*r  'o  a  sTvat  extent  comprfh*rnd«=»}  wr.  - 

. -*    :^r    i"    T-     :«rTr::    :*.^r   :hf    A".aska-Yukon-Pacinc    Exposition   i"*- 

**     *    .  t:v    t*>  t.'  >«"^ti:  y.tiTiirv '  'hv^nsaEd  dorars.  by  Th*-  ^- 

i    .>  i  ,T.i  ---f  <>  *:v<  .^:  L'**.^  Vrion. 

•^*t^  ^*  ?•  ••'.*T*>  .•'•'t:5  s^'^n-e  of  our  cities  are  of  as  great  la'u*   --^ 

t        V    T  .  •-•■-T-  Ts  :r.  :^-  yr.s're^ss  j«rt  of  such  cin<*s.     In  man>   •:- 

^  i    >:>    ^:s<-    aT  '<  ^a^e  ;*?5*<M  irto  the  hands  of  raiIro;id  ccnsr'-^:  -- 

1  *  ■    ,»  ^-;-  i-^-i'    >:-:*i:n':,^::5k   ior  a  mere  nominal  value. 

V  ,   >    .^-^  -^i*  ->f  -T.  t»  wt::  con:**  wh*n  the  pe^-kp>  of  'he  ?*a*^  »    » 
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rise  in  their  might,  and  insist  upon  the  proper  protection  of  the  rights 
of  the  general  public  in  ^the  water  fronts  of  their  cities  and  in  the 
miles  of  shore  line. 

Personally,  we  believe,  in  a  great  measure,  in  the  private  ownership 
of  tide  and  shore  lands,  but  also  we  believe  that  such  private  owner- 
ship should  be  subject  to  the  paramount  rights  of  navigation,  and  the 
paramount  rights  of  the  public  therein. 

To  illustrate,  if  the  Northern  Pacific  Railway  Company  constructs 
a  wharf  upon  its  tide  lands,  we  believe  that  such  wharf,  or  dock,  should 
not  be  for  the  use  of  the  Northern  Pacific  Railway  Company  alone, 
but  should  be  equally,  under  proper  regulation,  for  the  use  of  the  gen- 
eral public.  And  we  believe  that  this  view  will  be  taken  of  the  mat- 
ter if  a  test  case  is  ever  made  before  the  supreme  court  of  the  United 
States. 

At  the  time  that  the  lands  were  granted  to  the  state  of  Washington 
they  were  subject  to  the  paramount  right  of  the  public  for  the  purposes 
of  navigation  and  commerce,  and  we  are  unable  to  see  how  a  grant 
made  by  the  United  States  to  the  state  of  Washington  could  have  any 
further  efficacy,  or  convey  any  greater  right,  than  the  general  govern- 
ment possessed  in  such  lands  at  the  time  of  the  grant;  the  adop- 
tion of  this  rule  will  not  work  any  hardship  upon  the  corporation 
claiming  ownership  of  the  tide  lands,  for  anyone  who  uses  a  dock  con- 
structed by  a  private  corporation,  should  be  required  to  pay  a  reason- 
able sum  for  the  use  thereof. 

We  believe  that  the  harbor  area  should  not  be  leased  at  all,  but 
should  be  held  by  the  state  solely  for  the  purpose  of  navigation.  Lim- 
ited areas  might  be  leased,  but  in  every  instance  It  should  be  done  in 
such  a  way  as  to  protect  the  rights  of  the  public  and  prevent  the  abut- 
ting tide  lands  and  the  abutting  upland  from  being  cut  oft  from  deep 
water. 

The  sale  of  the  tide  and  shore  lands  Independent  of  the  upland  has 
been  a  source  of  great  hardship  and  wrong  to  the  citizens  of  the  state 
of  Washington.  Many  speculators  have  purchased  a  small  strip  of  tide 
lands  adjacent  to  the  upland,  for  the  sole  and  only  purpose  of  holding 
up  the  owner  of  the  upland  and  extorting  blood  money  from  him.  They 
have  had  no  use  for  the  narrow  strip  of  tide  land,  which  they  have 
purchased,  and  are  deserving  of  being  classified  along  with  the  highway- 
man and  the  robber,  who  holds  his  gun  at  the  head  of  his  victim,  and 
in  this  manner  extorts  from  him  all  of  his  earthly  belongings. 

The  sale  and  disposal  of  second  class  tide  lands  by  the  state  of 
Washington  has  been  almost  solely  in  the  interest  of  the  speculator 
and  the  "grafter." 
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The  matter  could  have  been  easily  remedied  by  requiring  a  notice  to 
be  served  personally  upon  the  upland  owner  when  the  sale  of  such 
tide  land  was  to  be  made,  and  give  him  an  opportunity  to  be  present 
and  bid  at  such  sales,  but  as  it  is,  a  notice  is  given  by  publication,  the 
publication  is  made  in  some  obscure  newspaper,  and  the  upland  owner 
loses  what  he  has  heretofore  regarded  as  his  own.  In  many  instances 
he  has  purchased  his  land  from  the  government  with  the  idea  that  it 
bordered  upon  the  navigable  waters  of  the  state.  After  clearing  for 
himself  a  few  acres  in  the  midst  of  the  wilderness,  he  suddenly  be- 
comes aware  of  the  fact  that  the  government  has  encouraged  a  si)ecu- 
lator  to  buy  a  small  strip  of  land  in  front  of  him,  and  cut  him  off  from 
the  body  of  water  which  he  has  regarded  as  one  of  his  chief  assets. 

The  public  land  granted  to  the  state  of  Washington  by  the  United 
States  for  public  purposes  was  a  vast  inheritance.  Had  the  school  land 
been  properly  preserved  it  would  have  sustained  and  supported  all  the 
common  schools  of  the  state  without  the  aid  of  general  taxation. 

Had  the  University  land  been  preserved  and  handled  as  private 
property  was  handled,  it  would  have  given  to  this  great  institution  an 
endowment  beyond  compare. 

Had  the  tide  and  shore  lands,  including  the  shore  lands  along  nav- 
igable rivers  and  lakes,  been  preserved  and  leased,  it  would  have  pro- 
duced a  source  of  revenue  to  the  state  which  would  have  permitted  it 
to  have  constructed  magnificent  docks  along  the  water  front  of  all  of 
our  great  cities,  provided  a  system  of  light  houses  and  protection  to 
navigation  second  to  none  in  the  world,  and  made  the  great  inlet  of 
Puget  Sound  perhaps  the  greatest  roadsted  in  the  world,  which  would 
rank  with  that  of  the  Mersey  or  the  Clyde.  But  the  policy  of  the  state 
to  surrender  this  valuable  inheritance  to  private  corporations  and  priv- 
ate greed,  has  retarded  the  development  of  the  state  to  an  extent  that 
can  scarcely  be  appreciated. 

But  it  is  not  too  late  even  yet  to  protect  the  rights  of  the  public  in 
what  is  remaining  of  the  water  front  and  tide  lands  of  the  common- 
wealth. Legislation  should  be  enacted  which  will  insure  to  every  citi- 
zen of  the  state  the  right  to  use  for  the  purposes  of  trade  and  commerce 
any  portion  of  the  vast  water  front  of  the  state  of  Washington,  whether 
the  same  be  held  by  the  public  or  by  private  individuals,  by  paying  a 
rental  which  will  be  commensurate  to  the  use  of  the  improvements 
which  the  private  corporation  or  individual  may  have  erected  upon  the 
tide  lands,  and  the  future  legislatures  of  the  state  will  be  derelict  In 
their  duties  if  legislation  of  this  character  is  not  enacted.  Every  port 
on  Puget  Sound  should  be  free  to  the  merchant  marine  of  the  world,  to 
the  private  ship  owner  as  well  as  to  the  railroad  company. 
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The  short-sighted  policy  of  our  state  in  dealing  with  the  fisheries 
of  the  state,  and  granting  the  right  to  construct  great  traps  upon  the 
tide  flats,  which  absolutely  obstruct  the  run  of  salmon,  will,  in  a  few 
years,  deprive  the  state  of  one  of  its  principal  sources  of  revenue. 

In  conclusion  the  following  principles  pertaining  to  tide  and  shore 
lands  may  be  said  now  to  be  firmly  established  as  the  law  of  this  state. 

First.  The  title  to  tide  lands  and  shore  lands  is  in  the  state,  which 
lias  the  sole  power  of  disposition,  save  and  except  as  to  such  lands 
as  were  patented  prior  to  the  adoption  of  the  state  constitution.  As  to 
such  lands,  the  title  of  the  upland  owner  extends  to  the  meander  line, 
"When  the  meander  line  runs  below  the  line  of  ordinary  high  >water 
mark,  and  to  the  line  of  ordinary  high  water  mark  where  the  meander 
line  is  above  such  ordinary  high  water  mark. 

Second.  The  state  being  the  owner  of  tide  lands,  subject  only  to 
authority  of  congress  to  regulate  navigation,  an  improver  has  no  estate 
in  such  tide  lands  and  can  obtain  none  therein  except  by  complying 
with  the  law  regulating  such  purchase. 

Third.  Where  an  Improver  is  granted  the  right  to  purchase  tide 
lands  which  were  used  for  the  purposes  of  commerce,  trade,  residence 
or  business  prior  to  March  26th,  1890,  such  right  extends  only  to  such 
lands  as  are  actually  improved,  and  in  this  respect  is  similar  to  that 
of  any  person  holding  title  by  prescription. 

Fourth.  The  upland  owner  has  no  estate  below  high  water,  ex- 
cepting in  lands  patented  prior  to  the  adoption  of  the  constitution,  and 
his  occupation  is  under  a  mere  license,  and  to  acquire  any  right  In 
such  tide  lands  he  must  comply  with  the  law  as  to  purchase,  and  hav- 
ing once  complied  with  such  law,  his  rights  become  vested. 

The  great  and  Important  question  which  has  not  as  yet  been  decided 
in  reference  to  tide  and  shore  lands  of  the  state  of  Washington,  is 
whether  or  not  the  constitution  of  the  state  of  Washington  pertaining 
thereto  is  in  conflict  with  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  which  provides  that  no  state  shall  deprive  any 
person  of  life,  liberty  or  property  with  due  process  of  law. 

Many  have  considered  that  article  seventeen  of  the  state  constitu- 
tion, in  which  the  state  of  Washington  asserts  its  ownership  to  the  beds 
and  shores  of  all  navigable  waters  in  the  state,  up  to  and  including 
the  line  of  ordinary  high  tide  in  waters  where  the  tide  ebbs  and 
flows,  and  up  to  and  including  the  line  of  ordinary  high  water  within 
the  banks  of  all  navigable  rivers  and  lakes,  is  in  conflict  with  the  four- 
teenth amendment  of  the  constitution  of  the  United  States;  that  the 
theory  that  the  title  to  tide  and  shore  lands  is  prima  facie  in  the  gov- 
ernment, ip  not  founded  in  reason  or  common  sense,  and  that  when  a 
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case  is  properly  presented  to  the  supreme  court  of  the  United  States, 
the  decisions  of  our  supreme  court  upon  this  subject  will  be  re- 
versed, and  the  upland  owner  held  to  be  the  onlj'  person  who  can  ac- 
quire any  interest  in  and  to  the  tide  and  shore  lands. 

We  understand  that  the  cases  recently  started  in  reference  to  shore 
lands  on  Lake  Union,  will  probobly  be  carried  to  the  court  of  last  re- 
sort and  settle  this  question. 

Personally,  however,  we  believe  that  the  decisions  of  our  own  court 
are  in  accord  with  the  modern  rulings  and  decisions,  and  that  an  owner 
of  tide  land  purchased  from  the  state  need  have  no  fear  of  the  secu^ 
ity  of-  his  title,  although  we  believe  that  ultimately  it  will  be  held  thil 
the  conveyance  of  all  tide  and  shore  land,  as  well  as  harbor  areas,  muit 
be  and  is  subject  to  the  paramount  rights  of  the  government  therein 
for  the  purposes  of  navigation  and  commerce. 


Digitized  by  VjOOQIC 


The  Lawyer  as  a  Conservative 


By  James  F.  Ailsiiie. 

Mr,  President  and  Gentlemen  of  the  Bar  Association: 

When  I  recall  the  great  number  of  Washington  attorneys  who  are 
also  members  of  the  Idaho  bar  and  who  practice  in  our  courts,  when  I 
remember,  too,  that  Spokane  periodically  assures  us  that  a  part  of  our 
territory  should  be  severed  to  help  form  a  new  state,  with  the  inci- 
dental effect  of  making  that  Idaho  city  on  the  Washington  side  its 
capital,  I  am  persuaded  that  even  here  in  this  thriving  metropolis  I  am 
still  among  neighbors  and  acquaintances.  The  fact  that  I  cast  my  first 
vote  in  your  then  territory  for  that  late  distinguished  citizen  of  yours 
who  so  ably  represented  you,  first  as  delegate  to  congress,  later  .is 
Tnited  States  senator,  and  who  was  so  long  a  grace  and  honor  to  your 
bar.  and  that  at  the  same  time  and  in  a  small  way  I  was  myself  trying 
to  instruct  some  of  yo«r  country  boys  and  girls  for  the  larger  duties 
they  have  since  assumed — all  this  gives  me  an  added  sense  of  kinship 
and  common  interest  with  you. 

The  nineteen  years  which  have  passed  since  I  first  became  acquainted 
with  you  have  wrought  wonderful  changes  on  this  western  border  of 
your  prosperous  and  magnificent  empire.  But  while  you  are  wooing 
the  mermaids  and  dispatching  the  argosies  of  an  opulent  commerce  to 
every  quarter  of  the  globe,  we  of  Idaho  will  not  be  slow  to  remind  you 
that  among  your  richest  cargoes  is  to  be  found  much  that  grew  upon 
our  fertile  plains,  or  fed  on  our  countless  hills  and  illimitable  ranges, 
or  was  wrung  by  labor's  brawny  arm  from  the  hidden  storehouses  of 
our  mineral  wealth. 

And  so  I  bring  to  you  greetings  from  both  bench  and  bar  of  a  sister 
state,  where  patriotism  and  love  of  fair  play,  justice  and  the  orderly  dis- 
charge of  duty  are  common  household  virtues,  where  peace  and  con- 
tentment are  the  prevailing  conditions  of  a  prosperous  and  happy  peo- 
ple. While  certain  untoward  circumstances  of  civil  and  political  life 
have  of  late  given  our  state  an  unwelcome  notoriety,  we  are,  however, 
meeting  and  trying  to  solve  the  accompanying  difficulties  and  prob- 
lems in  a  spirit  of  candor  and  fairness,  with  a  deliberate  and  honest 
purpose,  which  we  hope  and  confidently  believe  will  commend  us  to 
the  continued  regard  of  our  sister  commonwealths. 

But  before  I  proceed  further,  allow  me  to  acknowledge  the  pleas- 


Digitized  by  VjOOQIC 


1G8  APPENDIX  A 

lire  it  affords  me  to  meet  you  here  today.    It  is  indeed  a  privilege  to  :>► 
accorded  the  opportunity  of  addressing  a  bar  association  of  this  gr^i 
empire  state  of  the  Northwest.     'V^Tien  we  remember  amid  "what  tria  - 
law  and  order  was  established,  with   what  difficulties  its    supreme  \ 
was  maintained  in  this  Northwest  territory,  and  how  at  times  since  il- 
days  of  McLaughlin  and  Abernathy  it  required  the  supremest  effort  ot 
the  bravest  and  best  to  ensure  protection  to  life  and  property,  you  w 
then  perhaps  pardon  me  for  undertaking  in  a  desultory  way  to  It- 
cuss  the  influence  of  our  profession  in  the  state  and  upon   its  goverij 
ment  and  institutions.     I  may  say  in  the  outset  that  I  do  not  proi»o>- 
to  indulge  in  any  indiscriminate  laudation.     Nothing  is  more   wbo> 
some  than  honest  criticism,  and  when  the  lawyer  as  a  class  or  as  a  pr.*- 
fesijion  deserves  criticism,  it  should  be  given  and  received  in  a  spiu' 
of  fairness  and  frankness.    It  occurs  to  me  that  one  of  the  most  valu- 
able features  of  our  bar  associations  is  the  opportunity  afforded  1} 
their  meetings  for  candid  discussion  among  ourselves  about  oursehv5. 
free  from  oratorical  buncombe  of  glittreing  generalities.     1  have  nev -r 
yet  learned  to  believe  that  all  of  virtue,  honesty  or  patriotism  abi'i- 
exclusively  with  any  one  class,  profession,  calling  or  party,  nor  that  a!i 
the  demagogues  and  knaves  are  in  some  other^    But  I  am  persuad^M 
of  this — thnt  the  character  of  training,  thought,  association  and  dsLiiy 
employment  of  the  individual  exert  a  marked,  peculiar  and  far  rea:i.- 
ing  influence  upon  his  capacity  for  service  as  a  citizen,  and  that  he  :u 
turn  v/111  impress  that  quality  of  influence  upon  the  state  and  ooii- 
munity  in  the  exact  proportion  in  which  he  mingles  with  its  citizen.*)' 
and  takes  part  in  its  public  life.     This  idea  is  what  lends  my  suMe^'. 
its  significance,  since  it  is  peculiarly  a  government  of  law  under  whi*l: 
we  live — notwithstanding  the  fact  t  hat  some  of  our  distinguished  nf: 
zens  have  recently  expressed  a  fear  that  it  is  coming  to  be  a  govern- 
ment of  "policies  and  bureaus," — and  it  consequently  follows  that    h" 
administration  of  such  a  government  must  be  very  largely  aff?i*t»*<i  '•>' 
those  wbo  make  the  study  and  practice  of  law  their  business. 

It  is  a  sort  of  axiom  with  the  profession,  that  the  law  is  a  copsena- 
tive  science,  ])ut  we  do  not  always  take  the  trouble  to  follow  out  ^t*» 
corollaries  which  may  be  drawn  from  that  proposition.  For  ihc  ht« 
likes  neither  the  jungle  nor  the  desert:  it  prefers  not  to  stray  too  far 
from  the  tried  and  well-beaten  paths.  Here  it  will  turn  aside  a  s"V 
to  avoid  a  stunii)  or  boulder,  there  for  a  rut  or  a  bog,  but  it  will  no' 
wholly  abandon  the  way  and  seek  entirely  new  paths.  And  ro  its  dis- 
ciples move  along  the  lines  of  reason  and  logic,  tempered  as  it  were,  by 
the  demands  and  weaknesses  of  human  nature,  but  with  the  moral 
conscience  of  the  race  looming  steadily  in  the  foreground.    Yet  It  is 
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safe  for  the  law  and  for  lawyers  to  venture  upon  untrodden  ways,  to 
seek  new  remedies  for  new  evils,  and  to  apply  novel  restraints  to  un- 
wonted manifestations  of  greed  and  oppression,  as  indeed  we  must — 
It  is  safe  to  do  these  things  if  in  doing  them  we  do  not  lose  sight  of  the 
fundamental  principles  of  justice  and  will  allow  ourselves  to  be  guided 
by  the  experience  of  the  past.  We  have  not  grown  so  great  or  wise 
that  we  can  make  human  nature  anew  by  a  new  code  of  laws,  or  re- 
verse the  hereditary  habits  of  a  people  by  one  fell  swoop  of  legislation 
or  rid  them  of  the  desire  for  gain  or  pleasure  through  spasmodic  raids 
by  the  police  power  of  the  state.  Many  people  believe  that  such  things 
can  be  done;  lawyers  as  a  class  do  not,  and  that  is  where  their  trained 
conservatism  acts  as  a  sort  of  fly-wheel  to  the  erratic  impulses  of  states- 
men, who  might  perhaps  have  served  their  country  better  if  their 
minds  in  youth  had  been  imbued  with  some  of  the  principles  of  Black- 
stone  and  Story  and  Cooley. 

The  community  and  state  at  large  are  ordinarily  neither  better  nor 
worse  than  their  public  servants,  and  so  it  is  that  in  the  administration 
of  the  law,  the  lawyer,  whether  at  the  bar  or  on  the  bench,  represents 
the  practical  working  conscience  of  the  people.  Some  have  a  finer  and 
keener  sense  of  the  fitness  of  things  and  the  high  duties  they  owe  their 
fellows;  with  others  that  sense  is  more  rudimentary  and  the  faculty  o? 
conscience  less  developed;  but  in  our  courts  of  justice  there  is  main- 
tained on  the  whole  a  happy  medium,  representing  a  stable  equili- 
brium, neither  too  delicately  poised  for  those  less  sensitive  to  the  de- 
mands of  an  ideal  justice,  nor  too  crude  on  the  other  hand  for  those 
more  advanced  in  the  science  of  morals  and  good  government.  Theor- 
ists and  sophists  may  preach  diverse  moral  standards  and  consequent 
duties,  but  in  the  forum  of  justice  as  administered  under  oiir  Ameri- 
can jurisprudence,  those  duties  and  obligations  find  harmonious  rela- 
tions, and  seek  their  own  level  through  a  practical  application  in  the 
verdicts  of  juries  and  decrees  of  courts. 

But  the  man  or  class  that  is  truly  conservative  does  not  merely 
conserve,  but  constructs  as  well.  You  can't  conserve  anything  by  stand- 
ing still  and  doing  nothing.  Stagnation  means  disintegration.  It  has 
always  been  the  glory  of  the  common  law  that  it  was  not  an  inflexible, 
rigid  growth,  keeping  pace  with  changed  conditions  and  new  require- 
ments, yet  leading  us  always  into  the  new  flelds  through  the  avenues 
of  past  experiences.  The  lawyer  cannot  discard  at  will  the  "traditions 
of  the  mighty  past."  To  do  so  would  be  contrary  to  his  whole  training 
and  habit  of  thought.  He  may  not  make  as  much  noise  in  the  world 
as  the  apostle  of  discord  and  unrest — the  would-be  reformer  who  pro- 
poses to  upturn  all  we  have  without  giving  us  anything  in  its  stead. 
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but  his  accomplishments  are  written  on  the  statute  books,  in  court  r 
ords  and  decisions  and  the  legal  history  of  his  country.  He  recogni: -' 
the  fact  that  acts  of  legislatures  and  judgments  of  courts  cannot  chansr 
the  laws  of  nature  nor  the  instincts  of  men.  and  he  therefore  proc^h 
to  deal  with  these  latter  as  he  finds  them,  step  by  step,  making  a  Utilr 
progress  here  and  a  little  there,  but  realizing  always  that  successful  -t- 
forts  at  reform  proceed  primarily  from  the  vantage  ground  of  past  ei 
periences.  The  man  does  not  come  from  the  ranks  of  the  legal  pro- 
fession who,  in  his  zeal  to  reform  our  whole  system  of  laws  and  gov- 
ernment or  to  attain  certain  desired  ends,  however  laudable,  tramples 
daily  on  the  statutes  and  constitution  in  the  endeavor  to  accompii-'i 
those  ends. 

From  the  very  fact  that  the  lawyer  occupies  this  position  of  oon' 
servatism,  from  the  fact  that  he  will  not  break  lightly  with  the  pa?' 
but  stands  between  the  people  on  the  one  hand  and  the  agitator  and 
the  radical  reformer  on  the  other,  he  is  subjected  to  much  ill-advise-: 
criticism.  And  not  criticism  alone,  but  denunciation  and  anthema 
It  comes  now  and  then  from  all  classes  and  shades  of  opinion — i".^ 
demagogue,  the  doctrinaire,  the  anarchist,  the  ultra  conservative. 
Since  the  lawyer  is  unavoidably  prominent  in  the  making  and  Inter- 
pretation of  laws,  the  dissatisfied  and  disappointed  everywhere  ^re 
prone  to  charge  most  of  both  their  real  and  fancied  grievances  upon 
the  head  of  our  profession.  Literary  cranks  and  self-constituted  teach- 
ers of  the  public  in  all  kinds  of  so-called  model  living,  break  out  peri- 
odically in  storms  of  abuse,  sarcasm  and  invective  against  both  la*'- 
yers  and  courts.  But  you  will  find  that  these  gentry  are  the  very  fir*t 
to  consult  an  attorney  and  invoke  the  protection  of  the  courts  when 
their  own  rights  are  in  question.  Now  it  is  the  jury  system  ihey 
charge  is  out-worn,  again  our  criminal  law  is  a  mockery,  and  in  sea- 
son and  out  of  season  the  imperfections  of  corporation  law.  They  ig- 
nore the  fact  that  all  human  institutions  share  the  imperfections  of 
our  frail  human  nature,  and  that  no  branch  of  the  law's  administration 
can  be  any  more  nearly  perfect  than  the  average  man  and  woman. 
But  it  is  not  an  uncommon  thing  for  people  to  discuss  and  even  as- 
sume to  instruct  upon  subjects  about  which  they  know  nothing.  I 
think  perhaps  Trumbull  estimated  all  this  class  of  critics  fairly  well 
when  he  assured  us  that 

"No.  man  e'er  felt  the  halter  draw. 
With  good  opinion  of  the  law." 

Unfortunately,  however,  there  is  a  class  of  men  in  our  profession, 
as  among  all  professions,  who  tend  to  bring  it  into  disrepute,  and  whos<> 
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practices  supply  only  too  much  foundation  for  the  prejudices  of  an 
ignorant  and  ill-natured  criticism.  As  the  noble  profession  of  medicine 
has  its  quacks,  as  the  pulpit  has  its  imposters,  so  the  profession  of  law 
has  its  shysters.  To  such  no  trick  is  too  shady  and  no  way  too  dark 
if  it  will  only  serve  their  purpose.  The  chief  object  of  the  lawyer  of 
this  class  is  to  separate  the  client  from  his  substance  and  appropriate 
the  latter  to  his  own  use.  These  fellows  are  a  reproach  to  their  pro- 
fessional biethren,  who  must  bear  their  sins  by  proxy,  and  are  a  menace 
to  society  because  of  their  peculiar  training  and  opportunities.  They 
not  only  overreach  the  law  and  their  clients,  but  too  often  lead  others 
into  crime  and  set  in  motion  influences  that  are  far-reaching  and  most 
pernicious.  By  just  so  much  as  the  upright  lawyer  is  a  conservative, 
a  builder  up,  a  preserver,  so  is  the  trickster  an  anarchist,  a  disinte- 
grator of  society,  because  he  contributes  all  that  he  can  to  make  jus- 
tice a  mockery  and  law  a  sham.  Lawyers  and  courts  can  render  a  great 
and  valuable  service  to  any  community  or  state  by  weeding  out  such  as 
these,  by  turning  upon  them  the  light  of  day.  and  if  need  be  the  sword 
of  justice  as  well,  thereby  teaching  both  them  and  the  lay  members  of 
society  that  those  who  would  instruct  others  as  to  the  law  and  their 
legal  duties  and  would  raise  their  voices  as  advocates  in  courts  of  jus- 
tice, must  themselves  be  men  of  honor  and  law-abiding  citizens. 

Then  there  are  the  newspaper  and  illustrated  lawyers,  more  public 
in  their  practices  and  methods,  and  in  a  way  more  diflScult  and  danger- 
ous to  deal  with  than  those  who  quietly  pursue  the  shady  paths  of 
trickery  and  dishonesty.  They  use  their  profession  only  for  the  pur- 
pose of  appealing  more  effectively  to  popular  prejudice  and  thereby 
gratifying  their  inordinate  ambitions.  These  are  the  devil's  greatest 
liars,  and  so  proHflc  in  the  art  that  they  lie  about  their  own  lies.  They 
are  always  in  the  foreground  in  denunciation  of  anything  or  anybody 
that  may  be  for  the  time  unpopular  with  the  masses.  In  most  of  the 
states  habitual  drunkenness  is  a  ground  for  disbarment,  and  for  the 
same  reason  I  believe  that  in  these  days  habitual  lying  should  be  a 
ground  for  disbarment.  The  kind  of  lawyer  I  refer  to  lies  from  choice 
and  makes  a  business  of  it.  You  all  know  him.  He  is  the  father  of  dis- 
cord and  unrest  among  classes  and  the  various  conditions  of  life.  He 
preaches  one  thing  to  the  public  and  practices  another  himself.  If 
-corporations  and  political  bosses  are  on  the  boards  for  public  censure 
he  is  loudest  in  their  denunciation^  and  at  the  same  time  is  the  first 
to  do  business  with  them.  He  lies  for  fun,  he  lies  for  pay,  he  lies  for 
short-lived  honors  and  ambitions*  gratification — he  lies  for  everything. 
And  80  we  find  that  our  influence  is  not  all  conservative — not  all  in 
the  direction  of  good,  but  after  all  it  must  be  admitted  that  these  wlio 
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properly  enlist  our  disfavor  and  contempt  are  Indeed  but  a  small  por- 
tion of  our  numbers.  On  the  contrary  It  must  be  true  that  the  individ- 
uals who  as  a  class  are  constantly  undergoing  a  thorough  mental 
training  and  are  daily  familiarizing  themselves  with  the  legal  relations 
which  each  man  sustains  to  his  calling  and  to  society,  ought  to  bear 
a  bountiful  harvest  of  beneficent  influence.  If  bent  on  justice,  the  ad- 
vancement of  society  and  the  furtherance  of  good  government,  they  will 
necessarily  render  an  incalculable  service  to  the  state.  Mr.  Justice 
McClaln  of  the  Iowa  supreme  court,  a  ripe  scholar  and  able  law  writer, 
as  well  as  jurist,  in  speaking  of  judges  and  lawyers  developed  under 
the  common  law,  says:  "The  respect  for  and  devotion  to  the  law  which 
they  have  exhibited  and  inculcated  has  done  more  to  develop  the  self 
restraint  which  is  essential  to  successful  self-government  than  any 
other  influence  which  has  been  brought  to  bear  in  the  history  of  the 
world."  If  that  statement  can  be  borne  out  with  reference  to  those  who 
administer  the  common  law  generally — ^and  it  seems  that  it  can — 
how  much  more  may  be  safely  said  for  those  who  constitute  the  bar 
and  bench  in  the  discharge  of  their  respective  functions  under  our 
American  constitutions  and  statutes.  They  are  almost  uniformly  be- 
lievers in  orderly  conduct  and  government  of  law — they  are  rarely  a^- 
tators  or  demagagues;  they  look  with  disfavor  on  violent  and  radical 
changes.  To  them  constitutions  and  statutes  are  potent  and  command- 
ing forces  in  the  government  of  society.  To  them  defects  and  miscar- 
riages in  the  government  of  communities  and  states  is  due  rather  to 
human  frailties  than  to  either  the  law  or  government  itself. 

This  typical  American  lawyer.  If  I  may  call  him  such,  as  a  practical 
thinker  lays  a  premises  on  which  all  men  can  agree,  and  from  thence 
proceeds  to  reach  conclusions  by  the  course  of  logical  reasoning.  ^iQ 
calls  to  his  assistance  not  only  a  thorough  knowledge  of  the  present 
and  its  conditions,  as  well  as  the  characteristics  of  the  human  nature 
with  which  he  has  to  deal,  but  he  also  avails  himself  of  the  experience 
of  the  past,  and  from  his  mastery  of  both  the  material  and  intellectu?! 
subjects  with  which  he  is  dealing  he  reaches  practical  conclusions, 
isDon  which  he  invites  the  deliberate  consideration  of  his  fellows  ani 
those  on  whose  judgment  the  ultimate  result  depends. 

With  the  peculiar  opportunities  that  come  to  the  lawyer,  there  also 
devolves  upon  him  a  concurrent  duty,  one  which  he  must  discharge 
to  his  fellows  and  to  society,  and  one  on  which  he  cannot  look  with  in- 
difference or  avoid  with  impunity.  By  reason  of  the  fact  that  he  is  a 
mental  laborer,  a  thinker  and  a  spokesman  in  his  community,  an  in- 
structor of  a  large  number  of  his  neighbors  and  acquaintances  in  their 
lepal  duties  and  obligations,  both  to  the  citizen  and  to  the  state,  he 
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must  naturally  exert  a  powerful  influence  in  moulding  public  sentiment 
for  either  good  or  ill.  For,  if  he  is  not  a  legislator  himself,  he  drafts 
the  laws  and  advises  the  members  from  his  district;  if  he  is  not  the 
executive  or  ministerial  officer,  he  is  most  assuredly  his  legal  adviser, 
and  the  judge  on  the  bench,  sometimes  himself  a  lawyer,  is  in  a  large 
measure  aided  in  arriving  at  judicial  conclusions  through  his  argu- 
ments, reason  and  logic.  If  the  constitution  is  invaded  by  either  the 
legislative  or  executive  branches  of  the  government,  he  is  the  first  to 
detect  the  danger  and  call  the  halt.  In  order  to  faithfully  and  properly 
discharge  the  duties  he  owes  to  clients  and  to  society,  he  must  be  ab- 
solutely honest,  deeply  attached  to  his  profession,  and  supremely  in- 
terested in  the  work  in  hand.  The  profession  of  law  requires  and 
must  utilize  a  variety  and  sweep  of  knowledge  as  comprehensive  as  the 
bounds  of  human  employment  and  enterprise.  Its  follower  should  be 
a  practical  psychologist,  learned  in  the  vagaries  of  tiie  human  mind; 
he  should  have  a  working  knowledge  of  the  arts  and  sciences,  else  he 
will  never  be  able  to  correctly  determine  the  relations  which  each 
man's  profession  or  employment  sustains  to  every  other,  and  his  rela- 
tive rights  and  duties  thereunder.  But  whether  he  be  equipped  with 
the  learning  of  the  university  and  college  of  law  or  be  merely  a 
graduate  of  the  common  school  and  a  student  from  a  country  law  office, 
the  law  and  immutable  principles  of  justice  must  look  the  same  to 
him  whether  he  has  to  deal  with  the  man  whose  intellect  has  scarcely 
opened  to  the  light  of  reason  and  whose  conscience  has  barely  germin- 
ated, or  with  the  individual  whose  towering  intellect  is  the  admiration 
of  the  multitude,  but  whose  conscience  has  been  so  warped  and  mouldefl 
by  that  intellect  that  It  sees  evil  everywhere  except  within  itself. 

After  all  honesty  of  purpose  and  faithful  service  Is  the  ultimate 
test  in  this  as  in  every  other  profession  or  business.  The  lawyer  is 
the  truest  conservator  of  the  honor  and  traditions  of  his  class  who 
upholds  them  the  most  worthily.  In  some  of  our  large  cities  municipal 
government  and  conditions  have  seemed  almost  hopeless;  crime  and 
corruption  have  appeared  to  be  impregnably  entrenched  behind  wealth 
and  the  blandishment  of  "influence."  Many  good  citizens  have  almost 
dispaired,  and  it  has  fallen  to  the  lot  of  lawyers  to  undertake  the  task 
for  relief,  and  in  doing  so  they  have  done  far  more  toward  maintaining 
the  majesty  of  the  law  and  renewing  the  faith  of  the  doubting  citizen 
in  its  impartial  administration  than  all  the  theorists  on  legislation 
and  law  reform  could  accomplish  if  their  theories  were  put  into  effect 
tomorrow.  In  so  doing  they  prove  to  all  men  that  there  is  but  one 
rule  of  law  and  but  one  standard  of  justice  for  the  wealthy  and  influ- 
ential debaucher  of  municipal  officers  as  well  as  for  the  poor  or  the  so- 
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cial  outcast.  Thus  our  free  institutions  are  conserved  by  demonstimtini: 
to  the  world  that  they  are  real  and  substantial  rather  than  a  delask<ii 
and  that  the  great  mass  of  our  cuizens  are  honest  and  soand  to  the 
core. 

In  passing,  it  is  worthy  of  note  that  our  cosmopolitan  population, 
drawn  from  every  quarter  of  the  globe,  naturally  tends  to  varied  and 
diverse  notions  of  law  and  government  and  the  duties  of  citizens  there- 
under.   To  teach  the  idea  of  liberty  and  free  government  has  as  manj 
hued  aspects  as  there  were  sundry  rules  and  regulations  in  their  fath- 
erland.    Some  of  our  citizens  have  come  from  countries  where  class 
distinction  was  written  everywhere,  where  one  law  governed  the  rirh 
and  educated,  while  another  was  applied  to  the  poor  and   ignorant. 
where  family  and  position  were  supreme;  but  from  whatever  quarter 
they  may  have  come,  none  have  ever  before  known  a  country  so  eqnaiiy 
fust  to  all,  BO  democratic  in  laws,  in  customs  and  practices  as  is  tbis 
country  of  ours.     Large  numbers  land  upon  our  shores  annually  who 
have  an  inborn  hatred  and  dislike  for  anything  that  savors  of  law  or 
orderly  government.    To  them  we  owe  a  duty,  but  over  and  beyond  all 
that  we  owe  a  much  larger  duty  to  ourselves  and  our  country  to  tea^'u 
them  that  this  is  a  country  and  our  laws  are  for  their  protection  ani 
l>etterment:  that  they  have  passed  beyond  the  government  and  polici*'- 
of  men  and  the  whims  and  caprices  of  hereditary  officialdom  into  a 
government  by  the  people  through  the  due  administration  of  the  laws 
of  the  land.     It  has  seldom  failed,  however,  in  all  the  history  of  th:.- 
country  that  the  man  of  foreign  birth,  matter  not  from  whence  he  canir 
nor  what  his  antipathies  have  been  to  organized  and  regulated  societ*. 
If  he  became  a  student  of  our  laws  and  a  practitioner  in  our  courf- 
that  he  came  to  be  zealously  attached  to  our  institutions,a  useful  an^i 
valued  citizen,  Imbued  with  the  supremacy  and  conservatism  of  oiir 
laws  and  the  stability  and  equilibrium  of  our  government. 

The  peculiar  training  and  qualifications  of  the  American  law>-rr 
have  fitted  him  for  mingling  with  all  classes  and  conditions  in  life.  Hi" 
manners  and  customs  have  necessarily  always  been  democratic.  Tb  ^ 
nature  of  his  calling  and  engagements  is  such  as  to  Insure  him  a  re- 
spectful and  considerate  hearing  on  all  subjects  and  at  all  times.  In 
this  country  he  has  always  had  special  opportunities  for  becoming  a 
true  leader  of  men.  It  was  particularly  so  in  our  revolutionary  peri<Kl 
when  the  Adamses,  the  Otises,  the  Hamiltons,  the  Henrys,  and  th*= 
JeCtersons  not  only  fired  the  popular  heart  with  their  fervid  eloquen*^ 
and  nerved  the  popular  Intellect  by  their  unanswerable  logic,  but  main 
tained  at  the  same  time  the  cherished  traditions  of  constitutional  lib- 
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erty  and  respect  for  law,  which  they  rightly  deemed  our  most  priceless 
heritage  from  the  land  whose  sovereignity  they  felt  compelled  to  re* 
nounce.  And  when  it  came  to  the  framing  of  the  constitution  of  the 
infant  nation,  again  it  was  the  lawyer  of  the  best  and  most  conserva- 
tive type  who  controlled  the  form  and  directed  the  scope  of  that  great 
instrument;  not  as  a  theorist,  not  as  an  experimenter  in  untrodden 
paths,  but  as  a  conserver  of  all  that  the  past  centuries  of  English  lib-' 
erty  had  proven  best  in  the  charter  of  Anglo-Saxon  freedom.  Yet  even 
these  men  could  not  forsee  the  new  conditions  which  would  arise,  the 
novel  questions  which  would  be  brought  to  the  touchstone  of  that  in- 
strument in  the  swift  upbuilding  of  a  mighty  nation.  After  all  and  of 
necessity  they  drew  the  merest  outline.  It  was  left  for  another  great 
constructive  lawyer,  the  incomparable  Marshall,  to  write  the  real  and 
living  constitution  as  we  know  it  today,  in  judicial  opinions  covering 
a  third  of  a  century.  It  was  he  who  breathed  life  into  that  sacred  docu- 
ment. It  was  he  who  gave  it  a  meaning,  a  purpose  and  a  mission;  it 
was  he  who  started  it  to  laying  deep  and  broad  the  foundations  of  this 
peerless  free  government. 

We  build  monuments  to  the  leaders  of  our  victorious  armies,  to  our 
distinguished  statesmen  and  scholars.  We  teach  our  boys  and  girls  to 
revere  their  names  as  once  active  and  potential  forces  In  fashioning  our 
destinies,  in  establishing  a  just  and  independent  government  and  in 
giving  us  free  and  enlightened  institutions.  The  tributes  and  honors 
we  thus  confer  upon  the  names  of  those  who  are  entitled  to  a  large 
place  in  the  public  memory  have  been  well  deserved;  but  in  so  doing 
we  have  somewhat  overlooked  many  of  those  who,  pursuing  the  even 
tenor  of  their  way,  unheralded  by  martial  music  or  popular  acclaim, 
have  by  their  arguments  at  the  bar  of  justice  and  by  their  opinions 
from  the  bench,  shaped  the  history  of  our  country  in  its  civil  and  econ- 
omic life  and  development  far  more  effectively  than  have  our  statesmen 
or  warriors. 

Humanity  has  not  yet  evolved  a  perfect  conception  of  absolute  jus- 
tice. Until  it  does  there  must  necessarily  be  a  degree  of  imperfection 
and  even  injustice,  both  in  our  institutions  and  in  many  of  the  things 
we  do,  individually,  collectively  or  officially.  The  greatest  of  earthly 
phenomena  is  the  human  mind,  and  its  best  fruits  are  great  and  good 
thoughts.  Whatever  degree  of  justice  may  be  Anally  attained  must 
be  reached  by  way  of  our  mental  conceptions  of  right  and  wrong,  and 
by  our  faculty  for  reaching  correct  mental  conclusions.  That  must 
ever  be  the  great  object  of  our  intellectual  training  as  lawyers.  As  the 
conceptions  and  operations  of  our  human  and  finite  minds  become 
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more  perfect,  the  closer  will  become  to  the  perfect  exercise  of  that  oo^- 
servative  and  constructiye  influence  of  which  I  have  attempted  to  speak 
— the  nearer  will  we  be  able  to  approach  the  goal  of  absolute  justice. 
So  will  we  maintain  with  Tennyson  that: 

''Through  the  ages  one  increasing  purpose  runs. 

And  the  thoughts  of  men  are  widened 

With  the  process  of  the  suns." 
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Sanitary  Laws 

By  Dr.  Elmeb  E.  Heq. 


Mr.  President  and  Gentlemen — When  the  officers  of  your  association 
requested  me  to  present  a  paper  of  mutual  interest  to  your  professiDn 
and  mine,  I  was  greatly  honored,  for  it  is  indeed  a  compliment  to  a 
physician  to  be  asked  to  addess  the  State  Bar  Association  and  while 
I  doubt  my  ability  to  offer  anything  that  will  either  interest  or  en- 
lighten you  I  have  ventured  to  comply  with  the  request  so  kindly  made 
of  me. 

The  people  look  to  the  members  of  your  profession,  not  only  for  ad- 
vice as  to  what  the  laws  may  be,  but  also  for  the  enforcement  of  those 
laws  and  for  the  enactment  of  such  laws  as  may  be  needed,  for  the 
advancement  of  the  welfare  of  the  nation,  state  and  municipality. 

Sanitar>'  laws,  state  medicine  and  preventive  medicine  are  practic- 
ally synonymous  terms,  the  aim  of  all  being  the  preservation  of  health 
and  the  prevention  of  the  necessary  consequences  of  diseases. 

It  is  not  too  much  to  say  that  on  sanitary  laws  (or  preventive  medi- 
cine) depends  the  happiness  of  our  people  and  the  success  of  our  na- 
tion. The  varied  Industries  on  which  we  depend  for  our  comforts,  Xhe 
wealth  which  enables  us  to  enjoy  them,  and  the  arts  of  civilization 
which  adorn  and  diversify  our  lives  are  but  fruitage  of  the  tree  whose 
root  is  health.  That  nation  which  is  vigorous  in  its  individual  citizens 
will  be  strong  as  a  whole.  It  was  not  so  much  the  fire  and  sword  of 
the  Goth  that  devastated  and  made  proud  Rome  a  heap  of  ruins,  as 
the  physical  degeneracy  of  a  people  enfeebeled  by  luxury  and  the  di=3- 
eases  which  luxury  entails,  and  ravaged  by  pestilences.  It  is  health 
that  nerves  the  arm  that  wields  the  hammer  and  sword,  that  gives 
keenness  to  the  eye,  that  sights  the  gun,  penetrates  the  mysteries 
of  the  microscope  and  that  lends  acuteness  to  the  brain  of  the  lawyer, 
the  statesman,  the  Inventor  and  the  merchant.  Without  health  the 
arm  fails,  the  eye  grows  dim  and  the  brain  dull. 

It  is  not  enough  that  we  should  acquaint  ourselves  with  the  gen- 
eral principles  of  the  great  science  of  the  health  of  the  nation  and 
state.  We  must  become  familiar  with  the  minutest  details  of  the 
methods  by  which  those  principles  may  be  put  into  practical  applica- 
tion. Just  as  it  is  not  enough  to  possess  an  intimate  know^ledge  of 
general  laws,  we  must  know  how  practically  to  apply  these  laws.  And 
—12— 
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we  must  possess  sufficient  self  control,  both  individually  and  collect- 
ively, to  be  willing  to  submit  to  the  enforcement  of  legal  enactments 
designed  for  their  application. 

It  is  idle  to  prate  of  the  enforcement  of  sanitary  laws  as  an  infringe- 
ment of  personal  liberty.  Submission  to  reasonable  personal  restric- 
tions intended  for  the  welfare  of  all  is  the  very  foundation  of  ciFilized 
liberty.  The  individual  who  insists  on  what  he  is  pleased  to  call  his 
own  rights  in  defiance  of  law  and  to  the  detriment  of  the  common  weal 
is  an  undesirable  citizen  of  the  republic.  If  we  aim  to  render  growth 
more  perfect,  decay  less  rapid  and  life  more  vigorous,  we  must  give 
up  many  primitive  or  individual  liberties  to  insure  advanced  civilized 
liberties  and  to  permit  a  free  social  and  commercial  intercourse. 

It  is  a  frequent  remark  that  in  a  representative  government  health 
laws  cannot  go  in  advance  of  the  intelligence  of  the  people,  all  of 
whom,  illiterate  as  well  as  educated,  foolish  as  well  as  wise,  have  the 
right  of  suffrage. 

And,  unfortunately,  pseudo-scientists  and  acute  persons,  who  are 
ready,  for  a  consideration,  to  undertake  to  prove  the  worse  the  better 
cause  on  any  scientific  or  other  subject,  no  matter  how  profound,  swarm 
the  lobby  of  every  legislature.  For  such  pernicious  intermeddlers  the 
proverb  of  old  Romans,  *"Ne  sutor  ultra  crepidam,'*  (Let  the  cobbler 
stick  to  his  last),  would  be  an  effective  argument  if  any  argument 
could  avail  against  such  effrontery.  Modesty  as  a  point  of  attack  being 
barred,  is  not  the  suggestion  worth  consideration  that  scientific  men. 
who  in  one  way  or  another  occupy  ofilcial  positions  in  connection  with 
the  state  government,  should  regularly  and  as  a  matter  of  course  "be 
called  on  for  advice  in  the  decision  of  all  question  involving  scientific 
knowledge  and  training? 

Let  us  give  our  legislators  credit  for  honestly  striding  to  arrive  at 
just  conclusions  on  such  questions,  but  how  are  they  to  distinguish 
with  certainty  between  the  honorable  men  of  science  whose  only  object 
is  the  truth  and  who  seek  to  promote  the  public  welfare,  and  the  sel- 
fish pretender  whose  end  and  aim  is  to  fill  his  pockets  from  the  public 
purse,  or  the  wild  visionary,  who  deluded  by  his  own  imagination, 
seeks  to  delude  others?  How,  unless  the  government  formally  calls  on 
thp  scientific,  thoroughly  educated  medical  and  scientific  experts  con- 
nected with  her  various  departments  to  consider  questions  of  this  kind 
coming  before  the  legislators  and  to  advise  as  to  their  solution  in  the 
interest  of  the  nation's  or  state's  welfare,  giving  the  reason  for  their 
advice?  If  such  a  provision  was  satisfactorily  established  in  connec- 
tion with  the  national  legislature  the  states  would  soon  follow  the  ex- 
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ample  thus  set.  The  fact  that  medicine  has  become  a  great  science, 
and  preventive  medicine  one  of  its  most  important  branches,  imposes 
on  both  the  national  and  state  governments  the  solemn  duty  of  exer- 
cising a  wise  paternal  care  for  the  health  of  the  people  so  far  as  the 
majority  will  allow. 

While  education  of  the  people  and  the  legislators  is  essential  to  the 
development  of  the  highest  type  of  sanitation,  it  should  be  understood 
at  the  outset,  however,  that,  no  matter  how  great  efforts  we  may  make 
to  produce  such  education,  unless  we  have  the  lex  scripta  to  fall  back 
on,  state  medicine,  while  it  may  be  a  beautiful  science,  can  never  be  a 
practical  art.  Under  the  stress  of  agonizing  illness  or  in  the  presence 
of  a  great  epidemic  people  will  be  impressed  for  the  moment  with  the 
necessity  for  sanitary  restrictions  and  submit  to  them  in  fairly  good 
grace,  but  the  moment  the  pressure  of  fear  is  lifted,  self-love  will  re- 
sume its  supreme  and  unrestricted  sway. 

We  must  fairly  and  squarely  recognize  the  fact  that  during  ordinary 
good  public  health,  the  great  majority  of  the  people  are  neither  wise 
enough  to  voluntarily  submit  themselves  to  the  requirements  of  sani- 
tary laws  for  the  sake  of  preserving  their  t)wn  health  and  that  af  their 
loved  ones  nor  righteous  enough  to  exercise  self-denial  and  repress 
the  cravings  of  avarice  to  save  others  from  sickness,  suffering  and 
death. 

Laws  we  must  have.  These  laws  must  reach  into  all  relations  pf 
life.  As  their  basis  they  must  start  with  the  prompt  and  accurate  reg- 
istration of  births  and  deaths,  and  of  the  presence  of  communicable  dis- 
eases and  they  must  embrace  the  control  of  epidemics  by  domiciliary 
quarantine  and  otherwise  as  the  employment  of  prophylactics  and  dis- 
infectants; the  supervision  of  the  transportation  of  the  living  and 
the  dead  and  the  burial  of  the  dead;  the  construction,  heating  and  ven- 
tilation of  homes  and  public  buildings;  the  protection  of  water  supplies 
and  the  resortation  to  purity  of  polluted  streams;  the  protection  of 
food  stuffs  including  milk,  and  other  beverages  and  the  barring  of 
our  doors  against  the  introduction  of  communicable  diseases  and  pesti- 
lences from  foreign  countries. 

To  accomplish  these  diversified  ends  certain  of  the  subjects,  such 
as  the  prevention  of  the  introduction  of  disease  from  foreign  countries, 
the  prevention  of  pollution  of  interstate  streams,  and  the  sanitation  of 
public  conveyances  on  interstate  lines  of  travel  by  land  and  water  must 
be  controlled  by  federal  law  and  to  a  certain  extent  some  of  them  are. 
Other  subjects,  such  as  the  protection  of  state  waters  and  the  sanitation 
of  school  and  public  buildings  and  the  disposal  of  sewage  must  be  reg- 
ulated by  state  law,  and  still  others,  as  the  sanitation  of  streets  and 
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dteposal  of  garbage,  by  municipal  ordinance. 

These  are  part  of  what  we  need  for  the  full  and  proper  developmeat 
of  the  health  and  strength  of  the  nation  and  state.  What  haTe  we? 
Practically  nothing  in  the  federal  laws  and  very  litle  more  in  oar 
state  laws/  though  some  states  have  advanced  to  a  relatively  higb  point 
in  their  individual  protection.  The  nation  has  a  Public  Health 
and  Marine  Hospital  Service  which  was  originally  established  :o 
furnish  medical  attendance  to  the  sailors  of  the  merchant  martDe. 
and  is  a  bureau  of  the  treasury  department.  This  by  slow  degret^ 
has  been  developed  into  a  semblance  of  a  public  health  service,  so 
much  so,  in  fact,  that  about  five  or  six  years  ago  the  words  "Fui- 
lie  Health  and"  were  added  to  its  original  title  of  "Marine  Hos- 
pital Service."  Its  duties,  however,  had  earlier  developed  so  that  r 
included  the  inspection  of  ships  from  foreign  ports  and  the  reponic^ 
of  health  conditions  in  foreign  countries.  It  therefore,  to  a  large  extent 
does  afford  protection  from'  the  introduction  of  diseases  from  forei:.; 
countries.  It  also,  under  certain  conditions,  will  assist  state  authc/.- 
ties  in  the  the  control  of  local  epidemics  and  will  even  undertajie  ibe 
task  of  suppressing  such  epidemics  when  requested.  That,  howev.r 
is  about  the  limit  of  its  authority  and  in  no  respect  does  it  protect  oi.t 
state  against  the  invasion  of  an  epidemic  from  another  state  by  mear.> 
of  interstate  communication  or  by  the  pollution  of  interstate  sireaii.-. 
It  is  an  exceedingly  elflcient  service  so  far  as  it  goes  and  its  work  an . 
scientific  investigations  are  a  credit  to  the  nation,  but  it  is  hami>»>r 
by  lack  of  authority. 

As  a  state  what  have  we?  A  little  more  relatively  than  the  nai:  :. 
but  not  much.  In  1891  the  legislature  established  a  State  Board  «»r 
Health  and  Bureau  of  Vital  Statistics.  The  authority  conferred  ni-  . 
this  body  as  a  board  of  health  was  so  indefinite  and  visionary  that  r 
practically  was  none  at  all,  and  the  system  of  vital  statistics  was  or« 
which,  if  it  had  been  the  deliberate  design  of  the  framers  to  have  ir* 
vided  for  incomplete  and  inaccurate  statistics,  it  could  not  have  l>^tn 
well  improved.  This  system  has  been  in  force  from  1891  to  July  >• 
of  this  year,  though  repeatedly  attention  was  called  to  its  deficienci— 
and  the  only  possible  benefit  has  been  to  provide  places  for  poliii*-a! 
workers  in  the  county  auditors'  ouices.  Thus  from  1891  to  1899  we  ha ! 
provided  for  us  a  State  Board  of  Health  whose  only  duties  were  to  m^-t 
twice  a  year  and  collect  inaccurate  and  incomplete  vital  statistics.  In 
the  latter  year  an  act  amendatory  of  the  first  was  passed  conferring 
upon  the  board  considerable  authority  in  the  control  of  communicable 
diseases,  but  mainly  of  an  advisory  character  and  largely  without 
power  to  enforce  its  advice  and  where  such  power  did  exist  it  was  to  a 
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great  extent  nullified  by  the  lack  of  a  system  Qt  local  control  and  we 
had  the  anomalous  condition  of  being  able  to  enforce  certain  sanitary 
regulations  such  as  domiciliary  quarantine  within  the  limits  of  incor- 
porated cities  with  the  inability  to  do  so  outside  such  limits  so  that 
any  person  infected  with  a  contagious  or  communicable  disease  could 
go  where  he  pleased,  so  long  as  he  remained  without  the  limits  of  a 
city,  provided  his  physical  condition  permitted.  Under  such  conditions 
the  control  of  communicable  diseases  was  well-nigh  impossible. 

In  1903  a  fairly  good  system  of  local  control  of  sanitary  conditions 
affecting  contagious  diseases  was  established  by  the  legislature  and 
therein  the  authority  of  the  State  Board  of  Health  was  considerably, 
augmented,  and  these  were  both  improved  by  an  amendatory  act  passed 
by  the  last  legislature.  This  same  legislature  also  jessed  an  act  pro- 
viding for  the  prompt  and  accurate  registration  and  collection  of  vital 
statistics  in  accordance  with  a  system  which  elsewhere  has  been  proven 
to  be  productive  of  reasonably  complete  and  accurate  reports;  one 
which,  in  fact,  represents  the  latest  and  best  methods  that  have  been 
developed  by  experience.  This  is  all  we  have  and  we  need  very,  very 
much  more  if  we  are  to  reach  the  high  state  of  development  that  W(°t 
are  entitled  to  and  which  we  all  hope  for.  We  need  to  provide  for  sani 
tary  homes  an'd  schools  and  other  public  institutions  and  buildings; 
for  the  systematic  inspection  of  school  children,  especially  as  to  their 
eyes,  throat  and  ear;  for  pure  water  and  sewage  disposal  so  that  one 
city  cannot  empt^  its  sewage  into  the  drinking  water  of  another  as  is 
now  being  done  at  several  places  in  this  state,  and  so  that  our  oysters, 
clams  and  shell  fish  may  not  become  infected  by  polluted  sewage  and 
carry  disease  to  our  families. 

We  need  all  of  these  and  many  more;  other  states  have  taken  such 
precautions  and  found  the  benefits  conferred  were  many  fold  greater 
than  those  anticipated.  Some  states  have  learned  their  lessons  through 
sad  experiences  and  the  development  has  been  slow  and  exceedingly 
expensive;  others  have  profited  by  the  experience  of  older  states  and 
have  early  in  their  career  provided  measures  for  the  future  protection 
of  their  people,  and  thus  been  saved,  not  only  the  sad  experiences  but 
the  expensive  cost  of  the  eradication  of  errors. 

Massachusetts  has  probably  reached  the  highest  state  of  sanitary 
development  of  any  state,  but  it  has  been  by  the  slow  process  of  de- 
velopment, though  she  began  many  years  ago  and  has  progressed  stead- 
ily. Pennsylvania  has  within  the  past  two  years  provided  probably  the 
most  elaborate  system  for  sanitary  protection  of  any  state,  but  she  had 
always  heretofore  been  negligent  and  careless  and  as  a  consequence  the 
unsanitary  condition  had,  like  weeds  in  an  untended  garden,  grown 
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with  great  profusion.  The  results  of  *this  elaborate  system  now  being 
seen  are  many  fold  greater  than  the  most  optimistic  had  dared  predict 
Montana,  no  older  than  Washington,  having,  by  a  decree  of  her  so- 
preme  court,  been  deprived  of  the  semblance  of  a  sanitary  system  that 
she  had,  has  during  the  past  year  reorganized  her  public  health  admin- 
istration and  incorporated  into  her  laws  some  that  are  designed  to 
give  practical  application  to  the  most  recent  advances  of  sanitary 
science. 

Legislation  concerning  sanitary  subjects  has  been  quite  active  dur- 
ing the  past  two  years,  throughout  the  nation,  more  so  than  for  many 
years  past,  showing  that  the  people  are  beginning  to  realize  that  health 
is  their  greatest  asset  and  that  it  can  be  more  x)erfectly  preserved  than 
restored.  Laws  completely  reorganizing  or  inaugurating  state  systems 
of  sanitation  have,  since  1905,  been  passed  in  California,  Idaho,  Mon- 
tana, South  Dakota,  Utah,  Wisconsin,  and  Nebraska,  while  in  Connecti- 
cut, Indiana,  Michigan,  Minnesota,  Nevada,  New  Jersey  aad  Oregon. 
amendatory  acts  giving  to  the  state  authorities  increased  facilities  for 
controlling  sanitary  conditions  have  been  passed. 

Allusion  has  been  made  to  the  recent  legislation  in  Pennsylvania 
which  has  opened  the  way  for  unusual  advances  in  saf itary  adminis- 
tration. It  cannot  be  inappropriate  to  refer  to  some  features  of  this 
legislation  as  they  are  certainly  worthy  of  adoption.  The  first  is,  the 
substitution  in  place  of  a  State  Board  of  Health  of  a  Department  of 
Health  with  a  single  official  at  its  head,  under  the  title  of  Commis- 
sioner, such  official  being  in  reality  a  member  of  the  Governor's  cabi- 
net, if  the  Governor  can  be  said  to  have  one.  The  increase  in  effective- 
ness due  to  concentration  of  authority,  coupled  with  absolute  power  •f 
initiative,  can  be  readily  understood.  In  only  two  other  states  has  this 
form  been  adopted  previously,  namely.  New  York  and  Texas,  and  with 
very  satisfactory  results.  The  commissioner  appoints  all  assistants 
and  employes,  assigning  their  powers  and  duties;  he  may  issue  sub- 
poenas to  secure  the  attendance  of  witnesses  and  compel  them  to 
testify.  He  may  issue  warrants  to  any  sheriff,  constable  or  policeman 
to  apprehend  and  arrest  such  persons  as  disobey  the  quarantine  orders 
or  regulations  of  the  department. 

Secondly,  in  addition  to  a  complete  and  comprehensive  method  for 
the  collection  of  mortality  and  morbidity  reports,  an  ideal  system  of 
sanitary  administration  is  provided  consisting  of  county  inspectors  who 
are  in  reality  consultants  and  deputies  of  the  commissioner,  whose  au- 
thority covers  the  county;  and  city  and  rural  local  health  officers  who 
are  in  effect  agents  for  the  departments  for  the  smaller  cities  and  for 
a  limited  subdivision  of  the  county.     The  local  health  officer  reports 
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.  to  and  works  under  the  immediate  direction  of  the  county  inspectors 
and  generally  enforces  the  department's  regulations  locally,  and  having 
his  authority  from  the  state,  it  carries  far  greater  weight  than  if  from 
a  local  source. 

Thirdly,  all  inland  waters  that  may  be  used  for  domestic  purposes 
are  directly  and  specifically  placed  under  the  charge  of  the  commis- 
sioner and  on  him  is  laid  the  duty  of  preserving  their  purity  or  re- 
claiming them  from  pollution.  No  new  water  system  or  addition  to  an 
old  one  and  no  new  sewage  system  or  addition  to  an  existing  one  can 
be  built  without  permission  of  the  commissioner,  which  can  only  be 
granted  after  an  extensive  and  careful  investigation  demonstrates  there 
is  no  danger  therein  to  the  public  health. 

There  are  many  other  commendable  features  in  these  laws,  but 
these  are  sufficient  to  show  that  thus  there  is  created  a  state  system 
of  sanitary  administration  complete  and  symmetrical,  its  head  as  fhe 
seat  of  power  in  the  state,  reaching  down  through  the  counties  and 
their  subdivisions  to  the  people.  If  it  fails  to  accomplish  great  things 
for  the  health  and  happiness  of  the  people  it  is  the  fault,  not  of  the 
system,  but  of  Incompetence  at  the  head. 

It  seems  to  me  that  it  is  the  province  of  the  medical  profession  to 
study  the  problems  of  sanitation  and  to  advise  what  is  needed  to  prop- 
erly and  practically  meet  these  problems  and  that  it  is  the  province  of 
the  legal  profession  to  carefully  consider  such  advice  and  see  that  ft 
is  enacted  in  efficient  comprehensive  laws,  if,  as  we  all  desire,  we  are 
to  reach  the  highest  state  of  civilized  development. 

Such  legislation  is  bound,  sooner  or  later,  to  come  here  as  it  has 
in  Pennsylvania,  and  it  will  be  either  through  lessons  learned  from 
experience  and  thus  slowly  and  expensively,  for  experience  must  be 
paid  for,  or  through  observation  and  profiting  by  the  experience  of 
others. 

Which  will  it  be?  That,  gentlemen,  is  a  question  for  you  to  answer, 
for  with  you  more  than  with  any  other  profession  or  class  of  citizens 
rests  the  power  of  deciding. 
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Banquet 


[Secretary— The  Seattle  Bar  furnished  royal  entertainment  for  the  State  Bar 
Association.  The  committees  In  change  of  the  local  eotertalnment  showed 
ability  and  earnestness  that  stops  only  at  success.  Richard  Saxe  Jones  wbm 
at  the  head  of  the  committees.  He  is  the  standing  chairman  of  all  such  com- 
mittees. All  the  rest  were  selected  by  good  Judgment  or,  by  good  fortune, 
or  by  both. 

While  It  is  against  the  Constitution  of  the  Association  to  permit  the  rec- 
ord of  a  vote  of  thanks  or  of  praise,  I  know  that  those  who  were  in  attend- 
ance at  this  annual  meeting  will  Justify  me  in  quoting  from  Mr.  Jones'  letter 
to  his  own  committee,  which  letter  is  in  part  as  follows: 

Seattle,  Wash.,  July  15th.   1907. 
To  the  Executive  Committee  of  the  Local  Bar: 

Gentlemen:— Our  entertainment  of  the  State  Bar  Association  having  ended, 
I  think  it  only  right  that  this  commltee  should  place  upon  record  its  com- 
mendation of  the  services  rendered  by  two  of  our  members,  Mr.  D.  B.  Tre- 
fethen  and  Mr.  D.  C.  Conover. 

While  others  have  worked  hard  and  faithfully,  there  can  be  no  question 
in  the  minds  of  any  of  us  that  these  two  members  of  the  bar  have  given 
practically  all  of  their  time,  during  the  past  week,  and  very  efficient  service. 

In  fact,  as  chairman  of  the  committee,  I  feel  that  the  success  of  this  Bar 
Association  meeting  and  the  entertainment  afforded,  is  largely  due  to  the 
two  members  of  our  committee  above  named. 

•  •  ••  •  •  •• 

Thanking  you  one  and  all  for  the  generous  assistance  received  in  carry- 
ing  out   your  instructions,   I   remain. 

Yours  respectfully, 

R,  S.  JONES,  Chairman. 

Below  are  given  the  committees  In  charge  of  the  entertainment,  with  the 
program  following: 

Executive  Committee — Richard  Saxe  Jones,  Chmrman; 
E.  C.  Hughes,  President,  ex-Offkio;  1).  (\  Conover,  John  Ar- 
thur, 1).  B.  Trefethen,  John  F.  Miller. 

IIeceptiox  Committee — E.  C.  Hughes,  President,  ex-Of- 
fici^  Cliairrnan,  Judge  C.  H.  Hanford,  Judge  Orange  Jacobs, 
W.  A.  Petors,  Sani'l  11.  Piles,  Harold  Pn^toi,  James  H.  Kano, 
James  A.  Kerr,  James  B.  Howe,  John  C.  Higgins,  W.  B.  Strat- 
ton,  Carroll  B.  Graves,  Will  IL  Tliomi)son,  Charles  P.  Spooner, 
J.  T.  Ronald. 

Entertaixmext  Committee — D  .B.  Trefethen,  Chairman; 
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L.  B.  Stodnian,  A.  J.  Tennant,  H.  S.  Frye,  Geo.  H.  Walker. 

FiNAxc^E  Committee — D.  C.  Conover,  Chau^man;  Mauri«.-»^ 
McMickcii,  Harold  Preston,  Walter  McClvire. 

Committee  ox  Badges,  etc. — John  F.  Miller,  Chairmau : 
Wilmon  Tucker,  Alfred  Battle. 

Program  Committee — Richard  Saxe  Jones,  Chairman; 
Frank  P.  Lewis,  James  A.  Kerr. 

Friday,  July  IMh,  7:30  P,  M. 
EXCURSION  OX  PUGET  SOUXD 
EXTERTAIXMEXT  AT  LUXA  PARK 

WEST  SEATTLE 

Saturday,  Jvly  JSth,  8:30  P.  M, 
SIIAKESPEAREAX  BAXQUET 

STANDER  HOTEL 

•*I'll  watch  him 

'Tin   he  be  dieted   to  my   request 
And  then  I'll  set  upon  him." 

MENU 

'\is  You  Like  li" 
Dry  Martini  Toke  Points  on  Shell 

Clear  Green  Turtle 
Salted  Almonds  Queen  Olives  RadiJ^he? 

Chateau  Y<irKM    Broiled  Salmon  Tnmt^  Lemon  Butter 

Sliced  Cucumlx?rs  Potatoes  Gastronomme 

••There's  nothing  to  be  got  now-a-days 
Unless  thou  cans't  flsh  for  It." 

PoNTET  Caxet      Tomato  en  Surprise,  with  Cold  Meats 

"Anger's  my  meat; 
I  sup  upon  myself; 
And  so  shall  starve  with  feeding." 

Egyptian  Deities  Llalla  Rookh 

"Dainty  bits  make  rich  the  ribs." 

Pommery  and  Gkeno    Roast  Spring  Chicken,  StuflFed,  GibKt 

Sauce 
Garden  Peas  Xew  Potati>e3 

"The  cock,  that  is  the  trumpet  of  the  morn. 
Doth Awake  the  God  of  Day." 
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"Much  Ado  Ahout  Nothing," 

Waldorf  Salad 

"Shall  I  not  take  mine  ea^e  in  mine  Inn'* 

"Winter's  Tale'' 

Neapolitan  Ice  Cream        Cake 

"All's  well  that  ends  well" 

Principe  de  Gaxes  Camembert  Toasted  Bent» 

Demi-Tasse 

"When  we  have  stuff'd 
These  pipes  and  these  conveyances  of  our  blood. 
With  wine  and  feeding, 
We'll  have  supp'ler  souls." 

TOASTS 

"A  Feast  of  Reason  and  Flow  of  Soul" 

Hon.  Thoxtas  Burke,  Presiding 

iWelcome  and  Introduction 

Hon.  E.  C.  Hughes,  President  State  Bar  Association 

"^Velcome— A  curse  besrln  at  the  very  root  of  his  heart  that  is  not  glwi 
to  see  thee." 

Resjwnse 

Hon.  Thomas  Bubke,  Toastmaster 

"My  father's  wit  and  my  mother's  tongue  assist  me!" 

"The  Law,  the  Land  and  the  Home" 

Hon.  Richard  A.  Ballinoeb,  Commissioner  of  the  General  Land  Office 

"He  hath  much  land,  fertile; 
...    As  I  say,  spacious  in  the  possession  of  dirt." 

"The  Bar  of  Our  State" 

Hon.  Albert  E.  Mead,  Governor  of  Washifigton 

"Do    as    adversaries    in    law,    strive    mightily; 
But  eat  and  drink  as  friends." 

"Our  Country — Its  Lawmakers" 

Hon.  Charles.  W.  Fairbanks,  Vice-President  of  the  United  States^ 

"The  laws,   that   thieves  do  pass  on  thieves." 

"Our  Countiy — Some  More  Lawmakers — Its  Judiciary'' 
Hon.  James  F.  Ailshie,  Chief  Justice  of  the  Supreme  Court  of  Idah(^ 

"You  dismiss  the  controversy  bleeding 
The  more  entangled  by  your  hearing." 

"Our  Country — The  Law  Sustainers — The  Ladies" 

Hon.  Will  B.  Humphrey,  Member  of  Congress 

"When  they  weep  and  kneel 
All  their  petitions  are  as  freely  theirs 
As   they  themselves  would  have  them." 
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tNote—The  banquet  was  held  in  the  commodious  dining  room  of  the  Hr- 
Stander.  More  than  four  hendred  lawyers  sat  at  the  tables  and  partook  p' 
the  feast  amid  the  strains  of  one  of  Seattle's  best  orchestras.  It  was  the  int"- 
tlon  to  publish  a  list  of  the  names  of  those  attending  the  banquet,  espec  * : 
those  lawyers  resldlnir  outside  of  Seattle,  but  lack  of  space  and  slowness  .'- 
the  printing  of  the  proceedings  have  changed  the  plan. 

Several  press  representatives  attended  the  banquet  and   this  oince  tis*? 
this  occasion  to  thank  the  press  generally  for  the  space  given  to  the  Aaso-- 1- 
tlon,  but  I  desire  especially  to  thank  the  Post-Intelllgenoer  for  the  attent 
it  has  given,  not  only  at  the  last  meeting  but  for  the  last  several  yetrs.- 
Secretary.] 

President  Hughes — ^After  a  week  of  earnest  and  succesaful  wori 
we  have  this  hour  of  play.    I  have  thought  many  times  in  the  course  of 
this  week,  when  we  were  working  earnestly  and  sertotisly,  and  sine* 
I  have  stood  here,  that  it  is  remarkable  among  the  lawyers  of  this 
state,  so  many  are  of  more  than  local  fame,  learned,  successful,  and  tha' 
you  are  all  undoubtedly  living  well,  and  that  I  join  with  you  in  «■ 
loicing  in  it  and  the  hope  that  you  may  continue  in  it  and  be  happy. 
and  I  know  that  our  honored  Vice  President  is  with  me  in  sentiment 
(Applause.)     But  I  have  thought  many  times  during  this  week,  md 
tonight  more  than  ever,  that  If  my  career  at  the  bar  were  to  end  wiir 
the  achievement  and  results  of  this  week's  work  I  should  be  contented 
W-e  have  had  the  rare  good  fortune  by  the  efforts  of  the  members  of 
our  executive  committee,  and  the  Secretary  of  our  association,  to  s*^ 
cure  the  attendance  with  us  and  the  participation  in  our  deliberations 
of  that  splendid  and  profound  Judge  of  the  United  States  court  for  the 
second  district  of  Alaska.     Not  only  this,  but  we  have  listened  wiri 
pleasure  and  with  profit  to  the  chief  justice  of  the  supreme  court  of  our 
neighboring  state  of  Idaho.     (Cheers.)     We  have  had  with  us  the  dJief 
justice  of  our  own  state,  who  has  addressed  us,  and  two  of  his  associ- 
ates, who  have  had  the  temerity  to  meet  with  us  and  participate  in  our 
deliberations.    We  have  had  with  us,  and  actively  taking  part  in  our 
work  the  judge  of  the  United  States  district  court  for  the  eastern  dia^ 
trict  of  Washington,  whom  the  members  of  the  bar,  not  only  of  the  ninft 
circuit  but  of  the  entire  country  have  learned  to  honor  and  respe^^- 
< Cheers.)     We  have  had  with  us,  participating  in  our  exercise*,  i^^ 
secretary  of  the  interior  of  the  United  States.    (Cheers.)     We  have  bai 
with  us  the  vice  president  of  the  United  States.     (Prolonged  cheer*' 
Now,  gentlemen,  I  am  going  to  ask  you  for  one  moment  to  stop  an! 
seriously  consider  what  all  of  this  means?    Who  are  all  of  these  t^fC 
I  see  before  me,  gathered  here  from  every  state  almost  of  our  oominoa 
nation.    They  represent,  I  believe,  the  best  in  education;  the  best  in  a^^ 
bition;  the  best  in  aspiration;  the  best  in  the  practice  of  our  profession 
in  all  of  the  states  of  this  Union.    Coached  hy  the  spirit  of  the  P»^^ 
finder  and  the  ambition  of  the  Empire  Builder,  you  have  started  in  th« 
right  way,  and  I  trust  that  the  future  meetings  of  this  association,  th* 
future  of  this  association,  the  future  work  of  this  association  may  ^ 
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all  that  this  occasion  and  the  work  of  this  week  promises  (Prolonged 
applause.) 

You  have  been  the  guests  of  the  lawyers  of  the  city  of  Seattle.  You 
have  been  their  welcome  guests — very  welcome.  You  are  their  guests 
tonight,  and  we  are  proud  to  welcome  you  as  the  guests  of  our  city. 
(Prolonged  cheers.) 

There  will  preside  as  toastmaster  over  the  further  exercises  of  this 
evening,  a  citizen,  a  lawyer,  an  ex-justice  of  our  supreme  court,  whom 
not  only  the  lawyers  of  the  city,  but  all  the  citizens,  delight  to  honor. 
I  Introduce  to  you  as  our  toastmaster,  the  Honorable  Thomas  Burke. 
(Prolonged  cheers.) 

Judge  Burkb: — In  the  eloquence  of  his  welcome,  delivered  by  the  re- 
tiring president  of  the  State  Bar  Association,  he  said  that,  after  the 
exercises  of  this  week,  so  gratifying  to  the  lawyers  of  Seattle,  and  we 
trust  as  agreeable  to  you,  that  he  would  be  contented  to  die — 

President  Hkjiies — I  said  in  a  professional  career. 

Judge  BrRKE — I  misunderstood  him  because  my  ambition  is  not  so 
elevated  as  that.     I  am  not  prepared  to  stop  right  now. 

By  the  terms  of  this  program,  I  was  expected,  I  don't  know  upon 
what  theory,  to  respond  to  a  toast  dropped  by  one  of  my  fellow  mem- 
bers, and,  I  think,  on  behalf  of  the  guests,  but  at  the  end  of  this  week 
and  here  lonipht  there  exists  a  feeling  that  cannot  be  expressed  in 
wor:ls,  and  if  our  conduct  and  our  actions  toward  you  and  toward  those 
of  the  city  ar-^  not  an  assurance  of  our  appreciation  it  would  be  in  vain 
to  express  it  in  words. 

Gentlemen,  by  long  custom,  and  in  ray  case  also  only  an  approach 
to  the  end,  the  toastmaster  is  supposed  to  be  privileged  and  to  be  given 
authority  and  commission  to  do  as  he  likes,  and  one  thai  all  may 
play  upon  who  please.  And  I  think  it  is  much  more  gracious,  on  bel  alf 
of  the  guests  tonight,  that  others  should  have  the  center  of  the  stage 
I  will  endeavor  to  give  it  to  them.     (Cries  of  go  ahead;  cheers.) 

The  first  toast  on  the  program  is  "The  Law,  the  Land,  and  the 
Home."  It  was  to  have  been  responded  to  by  our  respected  citizen. 
Judge  Ballinger  (cheers),  Commissioner  of  the  General  Land  Office.  But 
he  has  been  called  to  our  neighboring  city,  and  in  his  place  a  distin- 
guished citizen  of  the  state  of  Washington,  and  more  recently  appointed 
judge  in  Alaska,  will  respond  to  the  toast.  It  was  assigned  to  Judge 
Ballinger  and  the  present  speaker  has  agreed  to  take  the  assignment, 
with  this  difference,  that  he  is  to  have  a  minister's  privilege  of  referring 
to  the  text  or  not  as  he  pleases.  Allow  me  to  introduce  Judge  Wicker- 
sham. 

Judge  Wickebsham — Mr.  Toastmaster  and  Members  of  the  State 
Bar  Association  of  Washington:     I  regret  very  much  that  Judge  Bal- 
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linger  is  not  present  tonight.  First,  because  I  like  to  listen  to  his  elo- 
quence, and  second,  I  would  escape  when  I  am  not  prepared  to  do  the 
subject  Justice.  But  as  the  toastmaster  ha8,^ald,  I  have  the  minister's 
privilege,  and  I  am  not  going  to  talk  upon  the  subject  which  was  given 
Judge  Ballinger,  but  upon  one  which  is  near  and  dear  to  my  heart,  and 
that  is  the  territory  of  Alaska.     (Cheers.) 

I  believe  every  member  of  the  Bar  of  the  State  of  Washington  can 
•do  Alaska  a  great  good,  and  perhaps  if  you  will  give  me  a  few  min- 
utes of  your  valuable  time,  I  can  tell  you  how  you  may  do  that. 

We  are  engaged  now  in  the  territory  of  Alaska,  in  laying  the  foun- 
dation broad  and  deep  for  the  upbuilding  of  the  new  empire.  We  want 
the  help  of  the  lawyers  of  the  state  of  Washington.  Will  you  help  us? 
< Cries,  we  are  with  you;  of  course  we  will.    Cheers.) 

We  have  now  a  system  of  government  in  the  territory  of  Alaska 
which  is  unsufflcient  and  unsatisfactory  to  the  people  of  that  territory. 
It  is  too  bad,  because  it  is  a  government  by  the  court.  It  is  a  bad  gov- 
ernment, I  know.  I  have  been  the  government  in  one  part  ot  Alaska 
myself,  and  I  know  it  is  a  bad  government.  It  is  not  the  government 
for  American  citizens.  I  know  all  about  it,  for  I  have  been  there,  and 
the  people  of  Alaska  know  it.  What  we  want  is  to  reach  the  members 
of  the  senate  and  the  members  of  congress  in  the  state  of  Washington 
Will  you  help  us  to  reach  them?     (Cries,  we  will.) 

Will  you  help  us  to  get  a  government  for  Alaska  "Of  the  people,  by 
the  people  and  for  the  people?"     (Cries  of  "sure!"  cheers.) 

When  I  went  to  Alaska  seven  years  ago  to  take  charge  of  that  great 
district  over  which  I  have  had  the  honor  to  preside,  the  court  was 
the  only  form  of  organized  government.  There  was  not  a  public  build- 
ing of  any  kind.  The  only  thing  in  all  that  great  area  of  territory  ex- 
tending from  the  southern  border  around  to  Japan,  which  looked  like 
the  beginning  of  the  civil  government,  was  the  commission  which  I 
held,  signed  by  William  McKinley.  (Cheers.)  I  began  the  work  with 
nothing  but  the  assurances  of  the  government  at  Washington  that  it 
would  support  every  good  thing  that  I  did  in  the  name  of  law  and 
order.  The  great  preponderance  of  the  interior  was  uninhabited.  Two 
years  later,  when  some  of  them  made  cleanings  and  the  prospectors 
were  coming  in  to  that  great  territory  which  they  opened  up  and  called 
*' Fairbanks,"  after  Senator  Fairbanks  from  Indiana  (cheers)  and  the 
result  has  been  that  the  Fairbanks  camp,  like  Fairbanks  of  Indiana,  is 
a  pure  gold  camp. 

The  governor  of  Alaska  has  no  executive  power.  He  is  a  mere  fig- 
urehead. He  has  power  to  appoint  his  secretary.  He  has  power  to  ap- 
point notaries.  He  has  power  to  prepare  a  report  for  the  President  of 
the  United  States,  and  there  his  power  ends.    He  is  required  by  law 
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under  which  he  is  appointed,  to  see  that  the  laws  are  faithfully  en- 
forced, with  the  result  that  if  there  are  any  violations  he  has  no  power 
to  act.  He  may  report  to  Washington  and  there  his  power  ends.  On 
the  other  hand,  the  Judge  of  the  district  court  in  Alaska  has  all  power. 
He  has  the  duty  imposed  upon  him  of  performing  not  only  the  Judicial 
functions  in  the  territory,  hut  the  executive  and  administrative  func- 
tions of  every  kind.  He  grants  liquor  licenses  to  the  saloons.  He  goes 
into  the  character  of  the  men  who  require  licenses.  He  appoints  all 
of  the  officejs.  He  lays  out  all  of  the  commissioner  districts.  He  ap- 
points all  probate  Judges,  all  Justices  of  the  peace,  all  officers  who  ad- 
minister the  government  for  the  entire  country.  It  is  a*  wrong  system 
of  government  and  it  ought  never  to  be  allowed.  It  is  the  desire  on  the 
part  of  the  people  of  that  country  to  have  a  better  government.  They 
are  American  citizens  and  they  want  a  local  self  government.  A  change 
should  be  made  in  this  respect  and  I  desire  to  have  it  made  for  them, 
and  I  want  the  members  of  the  bar  of  the  state  of  Washington  to  assist 
the  people  of  the  territory  of  Alaska  in  that  respect.  Now  some  of  you 
are  Inclined  to  treat  this  matter  lightly,  but  I  want  to  say  to  you  that 
the  people  of  the  state  of  Washington  do  not  realize,  in  my  Judgment, 
what  they  owe  to  Alaska,  and  especially  is  that  true  here  in  Seattle. 
The  best  customer  of  your  business  man  here  in  Seattle  is  Alaska.  You 
talk  about  your  foreign  trade — you  people  here  In  Seattle;  you  do  not 
begin  to  sell  to  your  foreign  trade  what  you  sell  to  Alaska.  It  is  your 
best  customer.  Alaska  bought  $20,000,000  more  than  you  took  out  of 
Alaskan  mines  last  year.  And  you  got  all  the  money.  That  is  why  we 
want  a  better  government.  And  from  the  people  of  Eastern  Washing- 
ton we  buy  wheat;  it  is  your  flour  that  we  put  in  our  storehouses.  It 
is  your  granaries  that  support  Alaska.  And  we  are  digging  the  gold 
that  pays  you  for  it.  And  we  have  other  minerals,  too.  We  have  more 
coal  in  Alaska  than  Pennsylvania  has.  We  have  more  tin  than  Wales. 
We  have  more  copper  than  Montana.  We  have  more  gold  even  than 
California.  We  have  more  fish  than  all  the  rest  of  the  world  put  to- 
gether, and  all  tributary  to  Seattle  and  the  state  of  Washington.  Every 
one  of  your  men  are  Interested  in  this  matter  and  we  want  your  sup- 
port. We  want  the  support  of  your  senators  and  of  the  members 
of  congress  from  this  state  to  help  us  get  a  better  form  of  gov- 
ernment. As  a  Judge  in  that  country  I  want  to  be  rid  of  the  duties 
of  government.  I  want  to  go  back  to  my  work  in  the  Judiciary.  I 
want  the  judicial  authority  divorced  from  politics.  (Applause.)  I 
like  to  talk  on  these  matters  to  the  people  in  Seattle  and  the  West 
Coast  because  they  are  in  a  positon  to  understand  and  should  under- 
stand the  conditions  in  Alaska,  and  these  conditions  should  be  un- 
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derstood  by  every  one  in  the  United  States.  We  are  lookias  for 
ward  to  the  time  when  we  will  have  a  better  form  of  goverameLt 
and  we  want  the  help  of  the  senators  and  members  of  oongres  t.. 
help  us  get  (Applause.)  Will  you  help  us?  I  know  you  will  and 
I  thank  you.     (Applause.) 

Judge  Bubke — Gentlemen,  our  time  is  rapidly  passing  and  I  ^:~ 
have  to  hurry  through  our  program.  The  next  speaker  on  this  stage  > 
one  of  the  members  of  the  bar  of  our  state  whom  we  honor,  and  ^t' 
has  t>een  called  to  the  chief  office  in  the  state,  and  when  his  ablliti*^? 
were  recognized  by  being  made  governor,  distinction  was  added  to  > 
bar  of  this  state.  I  know  that  you  will  listen  with  interest,  respect  ar : 
attention.  And  I  take  pleasure  in  introducing  to  you  Governor  Mead  -: 
Washington. 

GovEBNOR — Mr.  Toastmaster  and  Gentlemen:      I   have   followed  "■ 
remarks  made  by  Judge  Wickersham  with  a  great  deal  of  inieres* 
believe  I  am  safe  in  asserting  that  the  people  of  this  state  appr<=»  ii**^ 
his  efforts  and  are  with  him  along  the  lines  of  the  reformatory  m»=a- 
ures  he  advocates.      I  can   understand  the  arduous  duties   he   ha< 
perform  in  representing  not  only  the  judicial  but  to  some  extent  '- 
executive   department   of  that   far  away  territory.     The    Judge   ^I;^  -^ 
that  he  desires  to  be  rid  of  the  duties  of  a  governor.      In   regard     * 
this  sii*?gestion,  I  am  constrained  to  disagree  with  him,  as  T  am  ^-: 
glad  to  perform  the  duties  of  a  governor. 

The  Bar  of  this  territory  and  state  during  the  history  of  terri'c  r 
and   state  governments   has   performed    its   part   ably   and    well.     T 
names  of  our  pioneer  lawyers  appear  on  the  rolls  of  the  legislative  ^' 
executive  departments  as  well  as  of  the  judiciary.    Truly  the  mem^^"- 
of  the  first  Bar  of  the  territory  of  Washington  rendered  great  servi  -r   r 
laying  broad  and  deep  the  foundation  of  the  political  structure  vt:  ■ 
we  delight  to  call  our  State  of  Washington.     The  present   genera'.-; 
enjoys  the  results  of  the  wisdom  and  patriotism  of  the  pioneer  law   -r 
I  have  endeavored  during  my  term  of  office  to  show  a  lively  appn^  - 
tion  of  the  lawyers  of  this  state.     I   think   I  have  granted   everj   d 
plication  presented  to  me  by  those  desiring  appointment   as  notan^- 
public   (laughter),  when   it   was  accompanied  by   the  required  (^  '"' 
ten  dollars,  and  I  can  assure  this  Association  that  I  shall  continu-    "^ 
follow  that  custom.     (Laughter  and  cheers.) 

This  state  owes  much  to  the  Bar  in  its  great  development.  In  «* 
brief  time  I  shall  address  you,  I  might  mention  one  example  of  a  law>>': 
who  was  willing  to  sacrifice  the  time  necessary  to  serve  the  state  '.n 
a  very  Important  litigation.  The  firm  of  which  our  honored  Pru- 
dent is  a  member,  in  the  early  history  of  this  administration  was  calN 
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upon  by  the  Executive  for  aid  in  the  most  important  case  ever  sub- 
mitted to  the  courts,  involving  the  investment  of  the  permanent  funds 
belonging  to  the  common  schools  of  this  commonwealth.  Mr.  Hughes 
courteously  came  to  the  state's  aid  at  a  critical  time  in  the  history 
of  this  litigation,  believing  that,  as  a  member  of  the'  Bar  and  a  good 
citizen,  it  was  his  duty  to  respond  to  the  call  for  assistance.  He  ren- 
dered able  service  without  recompense  other  than  that  derived  from 
complying  with  that  impulse  that  is  In  the  heart  of  every  loyal  citizen 
to  render  to  his  country  or  his  state  his  services  when  public  necessity 
requires  them. 

I  have  had  the  honor  and  privilege  of  calling  twelve  gentlemen 
from  your  ranks  to  serve  upon  the  bench  of  the  supreme  and  of  the 
superior  courts  of  this  state.  I  thought  I  knew  fairly  well  the  ability 
of  these  gentlemen  before  they  were  given  commissions,  but  I  am 
happy  to  say  they  are  more  than  fulfilling  my  expectations.  It  is  a 
pleasure  also  to  recall  that  the  gubernatorial  appointments  of  these 
gentlemen  were  confirmed  by  the  people  at  the  recent  election. 

Gentlemen,  I  am  glad  you  have  been  so  generously  entertained  by 
the  lawyers  of  King  county.  I  have  had  many  opportunities  to  know 
something  of  the  good  fellowship  among  the  members  of  the  King 
county  bar  and  to  know  something  of  the  cordial  hospitality  of  this 
great  commercial  city. 

In  the  formative  period  of  this  part  of  the  northwest,  Mr.  Vice- 
President,  the  founders  of  this  county  saw  fit  to  honor  one  of  your 
distinguished  predecessors  when  they  designated  this  portion  of  the^ 
territory  as  King  county.  The  founders  of  the  sister  county  upon  the. 
south  showed  their  appreciation  of  Mr.  King's  dietinguished  chief  an^ 
designated  that  portion  of  the  territory.  Pierce  county.  We  are  glad^ 
Mr.  Vice-President,  to  pay  our  tribute,  not  only  to  you  personally,  but 
to  the  exalted  ofSLce  which  you  occupy.  We  are  indeed  honored  to  have 
you  visit  us.  We  have  welcomed  you  most  cordially  to  this  north- 
western commonwealth  on  other  occasions,  and  are  cognizant  of  the 
great  interest  you  have  always  taken  in  this  portion  of  our  common 
country.  I  had  the  pleasure  of  meeting  you  at  the  Irrigation  Congress 
last  fall  in  Boise,  in  our  sister  state,  and  had  occasion  to  observe  that 
you  had  been  giving  attention  to  matters  of  vital  importance  to  the 
Northwest  and  that  you  were  familiar  with  many  of  the  actual  condi- 
tions that  exist  here. 

Gentlemen  of  the  Bar  of  the  State  of  Washington,  I  believe  that  this 
meeting  and  others  like  it,  will  not  only  bring  us  into  close  fellow- 
ship and  extend  our  acquaintance  with  each  other,  not  only  be  of  great 
benefit  to  you  as  citizens,  but  I  feel  that  I  can  testify  to  the  great 
—13— 
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benefit  resulting  to  the  people  of  this  commonwealth  in  tlie  impnr^ 
meut  of  its  laws  and  the  advancement  of  its  interests  by  your  meetin: 
annually  in  different  portions  of  the  state  for  the  purposes  for  wh::: 
3'our  Association  was  organized. 

I  thank  you  cordially  for  this  generous  reception  and  wish  you  L. 
a  safe  return  to  your  respective  homes.     (Applause.) 

Judge  Burke— We  have  with  us  tonight,  as  our  distinguished  gae*:. 
a  man  who  is  hoth  a  lawyer  and  a  statesman,  and  who  has  toiled  cp 
the  pathway  until  he  has  already  reached  the  second  post  of  distinct ioi^ 
in  this  great  republic  in  achieving  his  career,  and  which  bids  fair  '■' 
be  continued  until  the  highest  post  has  been  attained.  I  know  that  ^^^ 
will  all  listen  to  him  with  pleasure  and  with  profit,  for  there  is  no  maD 
in  the  entire  country  better  qualified  to  speak  upon  the  topic,  "Our 
Country — Its  Lawmakers,"  than  Charles  W.  Fairbanks,  the  vice-presi 
dent  of  the  United  States.     (Cheers.)     Vice-President   Fairbanks. 

Vice-Presii)e.\t  FairBxVxks — Judge  Burke,  and  Members  of  the  B^r 
of  Washington:  I  have  got  to  respond  to  a  toast  which  has  been  a^ 
signed  to  me,  with  no  words  except  those  which  shall  be  bom  of  tt*- 
moment.  The  theme  is  one  of  surpassing  interest.  No  greater  themt 
upon  this  earth  than  "Our  Country."  We  seem  to  have  a  proprieiar' 
interest  in  it  and  in  truth  we  have,  for  we  inherited  our  countr> 
through  the  sacrifices  and  valor  of  our  forefathers  upon  many  fields 
Our  country  is  but  young  when  compared  with  the  older  cotintriee  or 
the  East,  some  of  which  have  forty  centuries  past  to  look  down  upon 
the  triumphs  and  achievements,  even  before  our  country  was  discov- 
ered. For  more  than  thirty  centuries  cities  dotted  the  banks  of  't^ 
Tigris  and  Euphrates  before  this  country  was  discovered.  Look  ai  the 
achievements  in  the  years  since  our  fathers  first  set  foot  upon  tlie  At- 
lantic seaboard.  Look  at  the  tremendous  contrast.  No  people  in  'tc 
history  of  all  the  world  ever  made  such  tremendous  advances  as  »fc 
have  made.  Yet,  great  as  it  all  has  been,  we  stand  but  at  the  beginning 
of  our  career.  The  masters  to  which  Judge  Burke  referred  hare  a^ 
ways  been  with  us.  They  are  with  us  now.  I  believe  they  are  containfri 
in  the  great  majority  of  the  American  people.  I  believe  more  flnci.^ 
than  ever  tonight  in  the  underlying  solidity  and  the  overmastering 
virtue  of  our  institutions  and  our  country.  Our  country's  flag  never 
stood  for  so  much  as  it  does  today.  It  is  a  power  in  two  hemispheres- 
It  is  a  power  for  justice  at  home  and  abroad,  and  for  righteousoess 
within  the  jurisdiction  of  our  country.  Our  boys  have  raised  the  fla^ 
higher  than  any  other  flag  upon  the  earth,  and  tonight  her  stars  mi£ 
gle  with  the  stars  of  the  milky  way.  (Applause.) 

Our  country — would  that  we  had  the  power  to  prophesy  and  foretell 
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her  people.  We  can  see  but  a  little  way  beyond  the  present.  Finite  vi- 
sion can  see  not  into  the  morrow.  But  in  faith  we  believe  that  the 
tremendous  past  and  the  mighty  present  are  but  a  prophecy  of  the 
still  mightier  future.  Some  think,  as  the  good  Judge  said — and  I  am 
gratified  to  be  presented  to  your  kindly  favor  by  one  of  the  greatest 
lawyers  at  the  bar  of  Washington,  yes  at  the  bar  of  America.  (Ap- 
plause.) I  am  glad  to  see  that  you  know  to  whom  I  have  referred 
(more  applause) — the  opportunity  of  the  future  never  was  more  bril- 
liant with  promise  than  it  is  tonight,  refuting  the  ideas  of  those  people 
who  believe  that  the  powers  that  be,  by  some  subtle,  malign  influence 
have  been  closed  against  the  coming  generation.  We  are  beginning  to 
see  that  it  is  to  the  magnificent  Pacific  elope  we  must  look  for  the 
brightest  promises  of  the  future.  (Applause.*  I  have  been  so  grati- 
fied and  overwhelmed  by  the  hospitality  of  the  citizens  of  Washington 
that  it  is  difficult  to  even  attempt  to  express  it.  I  think  I  had  better 
stop.  (Voices — go  ahead.)  I  do  not  want  to  turn  my  address  into  a 
sermon.     (Voice — Oh!  never  mind  the  Christian  E3ndeavor.) 

I  do  not  see  many  members  of  the  Christian  Endeavor  society 
in  this  company.  (Laughter  and  applause.)  I  see  a  Providence 
running  through  this  world,  and  I  know  of  nothing,  Mr.  Toastmaster, 
more  propitious  than  the  concurrence  of  the  meetings  of  the  Christian 
Endeavor  societies  of  the  world  and  the  State  Bar  Association  of  the 
state  of  Washington.  (Applause  and  laughter.)  That  great  associa- 
tion has  struggled  in  the  sands  of  antiquity,  in  the  great  Chinese  em- 
pire, in  Japan,  in  all  of  the  illiterate  nations  beyond  the  sea.  It  has 
made  great  conquests  that  taxed  its  capacity  to  the  utmost.  It  is  val- 
iant and  brave  and  patient,  and  I  have  yet  hope  that  it  will  not  fall 
helpless  by  the  wayside  in  its  efforts  among  the  members  of  the  bar  of 
the  State  of  Washington.     (Applause  and  laughter.) 

But  I  am  wandering  from  my  subject,  Our  Country — Its  J^awmakers. 
One  of  the  splendid  things  about  our  country  is  its  lawmakers.  Our 
fathers  when  they  framed  the  Constitution  of  the  United  States  wisely 
provided  that  the  lawmaking  body  should  be  composed  of  the  chosen 
representatives  of  our  people,  and  that  is  also  found  in  the  state  con- 
stitutions of  our  states,  and  I  do  not  think  we  fully  appreciate  the  work 
of  those  mighty  men  of  genius  who  in  the  dawn  of  our  history,  framed 
and  mapped  out  that  great  constitution  upon  which  our  nation  rests. 
(Applause.) 

I  know  something  about  our  country's  lawmakers.  I  was  once  en- 
rolled among  the  number,  and  I  may  say  to  you  in  confidence  that  the 
lot  of  the  lawmaker  is  not  always  a  happy  one.  There  are  many  grave 
questions  which  tax  his  powers  to  the  utmost.    He  is  pulled  this  way 
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and  that  and  the  road  is  not  always  clear.    We  have  so  many  new  eoc- 
ditions  to  meet  in  this  country— in  this  great  exiwnding  country.     Ws 
are  confronted  continually  by  new  problems  and  it  is  not  always  eas^ 
for  the  lawmaker  to  know  the  true  and  correct  course.    He  is  liable  :j 
disappoint  and  to  satisfy  at  the  same  time.    No  matter  wbat  be  do^f^ 
no  matter  by  what  light  he  may  be  gruided.  sooner  or  later  he  will  ec- 
counter  the  critical  and  ungenerous  Judgment  of  some  of  bis  oonstito- 
ents.    He  cannot  satisfy  all.     It  is  not.  I  think,  within  the  power  ot 
man  to  satisfy  all  of  his  fellow  men.  Even  the  Presiding  Architect  of  the 
universe  cannot  satisfy  all.    He  must  be  sure  of  satisfying  one  out  of 
the  85.000,000  of  American  people — that  is  himself.     (Laughter  and  ap- 
plause.)    If  he  will  follow  the  dictates  of  an  upright  purpose  and  an 
unswerving  conscience,  he  will  doubtless  satisfy  himself  and,  I   hav€ 
found  in  my  brief  experience,  that  a  man  who  does  this  ultimately  wi!'. 
satisfy  the  greater  part  of  his  constituents.    I  have  seen  men,  who  wet* 
lawmakers,  trying  to  satisfy  everybody,  but  not  successfully.     I  havr- 
called  to  mind  a  few  lines  which  may  properly  describe  his  condition: 
You  can  and  you  can't. 
You  shall  and  you  sha'n't. 
You  will  and  you  wont — 
You'll  be  damned  if  you  do 
You'll  be  danmed  if  you  don't. 
(Laughter  and  applause.) 

I  am  gratified  to  say  that  the  writers  of  our  constitution  and  the 
writers  of  our  laws  are  largely  those  who  have  adopted  the  profession 
of  law  as  their  profession.  We  Americans  ought  to  be  proud  of  the  ex- 
cellencies and  wisdom  and  splendor  of  our  constitution  and  laws.  We 
ought  to  be  proud  of  the  genius  and  wisdom  and  patriotism  of  the  bar 
of  America.     (Applause.) 

Our  lawmakers  should  always  be  selected  with  care.  Men  only 
should  be  chosen  to  write  the  laws  who  understand  the  genius  and 
spirit  of  our  institutions  and  who  have  the  capacity  to  incorporate  into 
a  law  the  will  of  the  people.  That  lawmaker  who  understands  and  in- 
terprets the  composite  Judgment  of  the  people,  is  the  man  who  can  write 
laws  which  will  stand  the  critical  Judgment  of  time. 

Pardon  me,  Mr.  Toastmaster;  my  time  is  up,    (Cries  of  go  on.  go  on.  i 

VicE-pREsiDSTNT  FAIRBANKS — My  frleuds,  you  have  been  very  kind, 
but  there  are  other  speakers — 

A  Voice — We  can  hear  them  any  day,  go  on. 

Vice-Presides T  Fairbanks — I  congratulate  you  upon  the  great  priTi- 
lege  you  enjoy.     (Applause.) 

We  have  written  many  laws  in  the  past — our  lawmakers  have  been 
writing  laws  relating  to  new  subject  matter;   they  have  been  obliged 
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to  deal  with  problems  growing  out  of  our  tremendous  industrial  ac- 
tivities and  our  commercial  developments.  We  have  been  obliged  to 
deal  with  problems  which  did  not  tempt  our  ancestors.  We  have  writ- 
ten those  laws  in  an  open  and  generous  spirit,  and  with  no  purpose 
except  to  advance  and  accelerate  the  growth  of  healthy  commerce.  We 
have  written  them  in  the  spirit  of  the  institutions  of  the  Republic — 
and  that  is  fair  play  and  building  up  a  legitimate  trade  and  commerce. 
We  put  no  embargo  nor  hindrance  upon  legitimate  genius  or  generous 
enterprises.  But  it  is  against  the  wrongful  systems  that  have  gotten  a 
foothold  which  the  government  does  not  countenance.  Our  lawmakers 
have  never  fallen  short  of  the  demands  of  the  people  at  any  time  since 
our  government  was  started  upon  its  illustrious  career.  And  I  have 
faith  to  believe  that  the  lawmakers  of  the  future  will  be  as  wise  and 
courageous  as  the  lawmakers  of  the  past  or  the  lawmakers  of  today. 

Fellow  citizens,  we  have  a  country  which  will  be  as  good  as  we  make 
it.  Our  country  is  what  we,  in  the  exercise  of  our  unerring  and  patri- 
otic Judgment  determine  that  it  should  be.  Our  lawmakers  are,  as  a 
rule,  no  better  and  no  worse  than  the  great  body  of  our  countrymen. 
Sometimes  the  people  are  ambitious  for  them,  if  any  of  them  don't  go 
fast  enough,  or  perchance,  if  they  go  too  swiftly.  There  should  be  both 
a  generous  and  a  fair  Judgment.  My  association  with  the  lawmakers 
of  the  nation,  as  representing  the  people,  and  that  is  that  when  he 
accepts  a  commission  from  the  great  American  people  to  go  to  the 
national  capitol  and  there  to  deliberate  and  enact  the  laws  for  this  great 
and  progressive  people,  all  of  the  men  are  animated  by  one  purpose  and 
one  alone,  and  that  is  to  advance  the  honor  and  welfare  and  glory  of 
our  common  country.  And  I  want  to  say  that  Washington,  young  state 
that  she  is — magnificent  in  her  young  stamina;  wonderful  in  her  pres- 
ent and  potent  in  her  future  possibilities — has  sent  to  the  national  con- 
gress to  pass  the  laws,  some  men  as  able,  as  upright,  as  courageous,  as 
aggressive  as  the  representatives  of  any  other  states  between  the  two 
mighty  seas.     (Applause.) 

Now,  my  friends,  I  think  I  can  see  for  you  a  large  part  in  the  future 
welfare  of  our  country.  We  owe  an  allegiance  to  our  different  states. 
We  love  them.  We  wish  to  serve  and  advance  their  welfare.  But  we, 
in  a  larger  sense,  are  citizens  of  but  one  state,  and  that,  the  highest 
among  the  states  of  the  world  since  the  stars  first  sang  together — 
the  republic  of  the  United  States.  (Applause.)  Her  future  will 
depend  much  upon  the  virtue  and  intelligence  of  her  lawmakers,  and  I 
ask  that  you  all  leave  this  splendid  presence  tonight,  with  a  new  re- 
solve: that  we  will  consecrate  ourselves  to  uphold  the  hand  of  those  who 
make  our  laws;  that  we  consecrate  ourselves  to  the  advancement  of 
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civic  righteousness  in  all  of  the  people  over  our  entire  country.    I 
thank  you.  (Prolonged  applause.) 

JfDGE  Burke — ^I  have  heard,  and  probably  you  have,  people  wh^ 
have  spoXen  slightingly  of  the  West  as  regards  to  their  disposition  to 
maintain  law  and  order.    And  occasionally  I  have  heard  a  remark  that 
in  our  western  states  we  have  not  shown  respect  for  property  rights, 
a  respect  for  human  life,  and  a  regard  for  orderly  procedure  for  law 
that  we  should  have  done,  but  I  believe  the  criticism  is  only  superfici- 
ally correct.    Within  the  last  few  weeks  the  western  states  have  be^n 
giving  us  a  more  striking  example  of  the  capacity  of  the  plain,  common 
people  of  the  West  to  maintain  law  and  order  and  to  enforce  the  law. 
In  our  neighboring  state  of  Idaho,  there  has  been  enacted — there  is 
being  enacted  now  a  scene  of  more  than  passing  interest.      It  is  a 
scene  surpassing  any  other  in  the  march  of  centuries — it  surpasses  any 
other  in  our  generation  in  its  forcefulness.     It  is  more  impressive  in 
the  enforcement  of  law  and  order,  it  is  a  more  impressive  scene  as  ex- 
emplifying the  fact  of  our  capacity  for  self  government  than  you  will 
find  in  the    commerce  legislation  or  any  other  legislation.     It  is  more 
impressive  than  any  other  scene  in  civilized  life  that  I  know  of  today 
that  demonstrates  that  these  United  States  are  the  best  and  safest 
place  to  live — I  mean  the  scene  that  is  being  enacted  in  the  little  court- 
house in  the  city  of  Boise  in  the  state  of  Idaho.    There  the  law  is  be- 
ing enforced,  not  by  asking  the  central  government  to  do  something. 
but  it  is  being  enforced  by  the  plain,  common  people  of  that  extreme 
western  mining  state.    They  have  organized  their  court  and  proceeded 
in  a  properly  and  orderly  manner  to  bring  men  accused  of  a  grave 
crime  before  the  bar.    They  are  giving  an  exhibition  of  the  power  and 
majesty  of  the  law  that  must  be  a  lesson  to  all.  and  that  shows  the 
capacity  of  the  western  man  to  handle  every  department  of  his  govern- 
ment.    I  believe  that  Idaho  will  be  in  time  building  a  monument  to 
the  governor  who  was  cruelly  murdered  because  he  was  a  true  and 
faithful  American.    I  do  not  know  under  what  sign  he  was  bom.    I  do 
not  know  under  what  flag  he  first  saw  the  light,  but  I  do  know  that  he 
was  as  pure  an  American  as  ever  breathed  a  breath  of  life,  and  I  know 
he  was  sacrificed  because  he  was  faithful  to  his  trust  and  upheld  th^ 
courts  of  law  and  order  and  regulated  liberty  against  those  who  sought 
to  overthrow  it.     But  the  greatest  of  all  monuments  that  the  state  of 
Idaho  can  raise  is  the  one  they  are  building  to  him  in  the  orderly  pro- 
cedure in  the  court  room  at  Boise  by  which  they  are  trying  the  accused 
without  passion,  without  any  improper  demonstration,  calmly  and  from 
a  standpoint  of  justice.    We  have  with  us  tonight  a  man  who  is  honored 
by  the  state  of  Idaho  and  who  in  return  has  cast  his  lot  with  them  and 
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is  now  an  honored  member  of  their  judiciary,  and  the  chief  justice  of 
her  supreme  court.  He  will  now  respond  to  a  toast,  "Our  Country — 
Some  More  Lawmakers — Its  Judiciary."  It  seems  most  fitting  that  he 
should  speak  to  us  on  this  topic  at  this  time. 

Allow  me  to  introduce  to  you  Chief  Justice  Ailshie. 
Chief  Justice  Ailsiiie — Mr.  Toastmaster  and  Gentlemen  of  the 
Washington  Bar:  I  would  be  recreant  to  my  sense  of  duty  if  I 
failed  to  catch  the  deep  sense  and  the  gratitude  that  I  feel  I  owe 
to  your  Toastmaster  for  the  high  compliment  be  has  paid  my  state 
and  the  good  people  I  have  the  honor  to  serve.  When  the  chair- 
man of  your  committee  was  considerate  enough  to  my  state,  and 
the  people  I  am  trying  to  serve,  to  invite  me  to  respond  here 
to  a  toast  this  evening,  my  first  impulse  was  to  decline,  and  if 
you  should  have  occasion  to  regret  that  I  did  not  act  on  that  im- 
pulse, I  trust  you  will  charge  it  to  your  committee-men  rather  than 
to  my  indiscretion.  And,  gentlemen,  I  am  persuaded  he  is  the 
gentleman  who  had  the  wording  of  my  subject.  Who  else  would  have 
been  so  astute  or  would  have  had  so  humorous  a  sense  of  the  fitness 
of  things.  He  says,  "Some  more  of  Our  Lawmakers — Its  Judiciary." 
(Laughter.)  Now,  that  gentleman  understands  that  legislators  have 
a  very  poor  way  of  expressing  their  intentions.  Indeed,  he  may  easily 
believe,  as  possibly  some  of  us  have,  that  very  often  they  have  no  real 
intentions  at  all.     So  I  am  to  consider  the  Judiciary. 

Well,  the  judiciary  is  composed  of  the  only  body  of  men  in  this 
country  who  never  make  mistakes.  (Laughter.)  You  know  they  are 
always  right.  You  appreciate  that  when  you  get  decisions  handed 
down.  When  you  once  translate  one  of  them  and  know  how  that  faith- 
ful tribunal,  which  we  call  the  "court,"  and  see  how  suddenly  his  no- 
tions change  at  times;  when  you  know  how  we  work  all  night  reading 
briefs  and  decisions  and  passages  in  the  evidence  in  cases,  and  then 
the  next  day  how  the  court  will  snooze  while  you  are  piling  upon  him 
the  most  flowery  and  weighty  argument,  or  importunings  from  a  ten- 
der pleading  heart  that  has  been  fired  by  the  magic  touch  of  a  lucrative 
fee,  you  will  realize  more  fully  the  work  of  the  court,  and  you  realize 
the  arduous  undertaking  he  has  in  the  assignment  turned  over  to  him. 
And  if,  as  a  balm  to  your  wounded  and  lacerated  sense  of  justice  he 
listens  for  hours  to  your  argument,  it  is  simply  another  mark  of  his 
magnanimity.  He  closes  his  eyes  and  your  opposing  counsel  com- 
mences his  argument,  which  is  no  argument  at  all  in  your  way  of  think- 
ing, and  when  he  finally  finishes  you  believe  you  have  won  the  case, 
and  the  court  goes  strictly  and  decides  against  you.  With  tears  in  your 
eyes  and  peebles  in  your  voice  you  can  appeal  to  the  conscience  and  sym- 
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pathy  of  the  court,  only  to  find  that  that  conscience  has  been  stagxx&'- 
and  seared  by  the  argument  of  the  other  fellow.  After  the  shorki^j 
news  of  an  adverse  decision,  and  you  have  exercised  what  is  every  man  - 
constitutional  right — every  counsel's  constitutional  right  of  goir.c 
around  to  the  corner  grocery  or  the  club  room  as  the  case  may  be.  ari 
figuratively  kicking  the  court,  you  file  a  petition  for  rehearing  in  U:.- 
guage  perhaps  more  forcible  than  respectful.  And  afterward,  upon  :-- 
being  overruled  without  argument,  you  feel  very  much  like  a  story  I 
heard  of  a  fellow  that  was  knocked  down  by  an  automobile  and  a? 
he  was  getting  up  and  feeling  to  see  how  many  bones  were  broktrr, 
the  driver,  who  had  stopped  in  the  meanwhile,  and  was  coming  lia^k 
to  see  how  badly  the  fellow  was  hurt.  Upon  seeing  him,  the  other 
fellow  says:  "My  God,  fellow,  you  don't  want  to  do  it  again,  ri" 
you  ?** 

Now  to  be  serious  a  moment,   I  have  no  objection  against  what 
has    been    frequently    termed   judicial   legislation — where   courts  have 
under  the  name  of  construction,  produced  what  has  been  facetiously 
termed  judicial   legislation.     Indeed,  I  am  not  so  sure  but  we  would 
be  better   If  we   had   a  little   more  judicial   legislation.      I    am   sure 
of  this  one   thing,  that   many  of  the  acts  of  our  legislatures   would 
be  meaningless  or  would   fail   to   serve   the   purpose   for   which   they 
were    perhaps    enacted    if    there    was    not    considerable    freedom    of 
action    at    times    In    what    is    termed    the    judicial    legislature.      The 
framers   of    the   constitution,    as    it    was   with   our    national    constitu- 
tion, set  forth  In  eloquent  terms,  a  definition  of  the  various  powers, 
but    in    cases   where    It    becomes    necessary    for    the    proper    carrvine 
on    and    interpretation    of    the    acts    of    the    legislature    we    have    to 
read    into    the    real    constitution    the   judicial    constitution    which   en- 
ables the  court  to  act  in  a  way  to  make  the  laws  passed  by  the  legis- 
lature effective.    I  have  just  one  criticism  to  make  of  our  judiciary  and 
then  I  shall  have  finished,  and  that  is,  the  inclination  ours  courts  ^>- 
parently  have  of  appealing  too  much  to  case  law  and  precedent.     <  Ap- 
plause.)    I  would  Infer  from  the  way  you  take  that  the  court  here  re- 
gard this  about  the  way  we  do.     My  experience  as  a  practitioner,  both 
at  the  bar  as  well  as  on  the  bench,  is  that  no  two  cases  are  exaciiy 
alike  in  their  facts,  and  for  that  reason  we  can  render  more  etfective 
justice  with  a  little  independent  thought  and  Investigation  than  we  can 
by  the  support  of  cases,  or  by  hunting  for  a  precedent.     I  do  not  mean 
to  say  that  we  cannot  get  more  law  from  cases,  but  I  do  mean  to  sa> 
that  there  is  too  much,  in  my  humble  estimation,  too  much  case  law 
and  too  much   precedent,  and   too  little  reliance   on   the   facts  of  th< 
specific  case. 
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Now.  gentlemen,  and  Mr.  Toastmaster,  before  I  take  my  seat  I 
want  to  express  to  you  my  deep  sense  of  appreciation  of  the  many  and 
uniform  courtesies  I  have  received  from  you  and  your  association  since 
I  came  to  this  city.  It  has  been  a  great  pleasure  to  me  and  I  take  your 
many  courtesies  as  a  renewed  mark  of  your  kindly  feeling  toward  the 
state  I  have  the  honor  to  be  a  citizen  of,  and  in  a  small  way  tp  serve. 
And  I  thank  you  sincerely.     (Applause.) 

Jri)GE  Burke— I  know  that  we  have  all  listened  to  the  chief  justice 
with  pleasure  and  we  are  proud  to  have  been  able  to  entertain  him. 
The  next  toast,  and  the  last,  is  entitled,  *'Our  Country — The  Law  Sus- 
tainers — The  Ladies."  I  am  told  that  the  only  way  to  know  that  the 
ladies  are  the  law  sustainers  is  to  make  a  trip  to  the  custom  house. 
(Laughter.) 

In  designating  a  gentleman  to  respond  to  this  toast  I  do  not  know 
Row  it  is  among  the  members  of  the  bar  outside  of  Seattle,  but  here  it 
ig  perfectly  well  known  who  the  person  should  be.  He  muat  be  a  lion 
among  the  ladies,  with  those  attractive  looks  and  winning  ways  which 
gain  favor  always,  and  in  picking  out  a  man  with  these  qualities  from 
amongst  the  Seattle  members  it  is  only  proper  Mr.  Humphrey  should 
respond  to  this  toast. 

W.  E.  Humphrey — ^Mr.  Toastmaster  and  Members  of  the  Bar  of  the 
State  of  Washington:  As  I  am  called  upon  to  respond  to  this  toast,  the 
last,  the  best,  the  sweetest  and  most  important  of  all  subjects,  I  am  re- 
minded that  we  have  reached  the  hour  of  one;  but  no  time  and  no  place  . 
is  too  sacred  to  consider  this  question.  In  responding  to  this  toasts  I 
find  that  I  am  in  a  very  embarrassing  position.  I  hardly  think  it  is 
necessary,  however,  to  make  that  statement  to  this  audience,  because 
if  there  is  any  man  that  has  reached  the  bald-headed  stage,  who  has 
not  been  in  an  embarrasing  position  in  regard  to  this  subject  I  would 
like  to  have  his  photograph. 

Now,  in  responding  to  this  toast  I  wish  to  refer  just  briefly  to  the 
fact  of  what  a  cold  and  melacholy  world  this  is  and  would  be  without 
^oman.  You  can  give  a  man  all  things  else  in  life  but  he  cannot  live 
vsiihout  the  woman  who  has  been  with  him  all  his  lifetime  and  whom 
he  can  lemember  as  she  looked  when  a  girl.  (Applause.)  She  is  usu- 
ally, almost  always,  his  guardian  angel,  she  is  at  his  side  doing  every- 
thing she  can  to  make  him  happy  and  to  make  his  life  full  of  the  sun- 
shine and  glory  that  would  otherwise  be  absent.  She  is*  always  his 
assistant  and  playing  an  important  part  in  his  affairs.  She  works  along 
patiently,  silently;  if  it  were  not  for  her  man  would  be  a  dissatisfied, 
pc-ssimisiic,  churlish  individual,  and  would  become  unbearable. 
In  the  garden  of  Eden  man  was  created  and  placed  by  the  Divine 
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Builder.  Other  things  were  made  for  his  happiness,  the  sunshine,  :br 
firmament,  the  rivers,  the  flowers,  the  beasts,  but  still  he  was  not  happy 
Then  the  Creator  in  His  infinite  wisdom  and  pity,  sent  him  the  enter- 
tainer, the  woman,  and  finally  he  overcome  his  lonesomeness  and  for 
5,000  years  since  that  time  it  has  never  been  recorded  that  a  man  was 
lonesome  when  a  woman  was  within  speaicing  distance  of  him.  Ev*::: 
God  when  He  created  woman  had  to  have  more  or  less  experiec^^. 
He  created  the  universe  and  all  that  was  in  it,  but  He  wouldn't  under- 
take to  create  woman  until  He  had  had  some  previous  experience.  W? 
all  believe  that  He  created  all  things  else  and  then,  understanding  The 
Job.  he  made  man  and  then  rested  and  then  created  woman.  The  EHvIc^ 
record  is  silent  on  the  question  as  to  whether  He  has  ever  rested  since, 
and  we  give  our  ladies  the  benefit  of  the  doubt. 

We  hear  some  people  preaching  for  woman's  rights.  It  seems  'o 
me  that  woman  ought  to  be  satisfied.  She  has  our  protection,  our  love, 
our  heart,  our  reputation  and  our  pocket  books  and  most  of  oar  religioii 
(Applause  and  laughter.) 

Did  Tou  ever  stop  to  think  what  this  world  would  be  witbo::t 
woman?  There  would  be  no  love,  no  home,  no  poetry,  no  sentim«ct, 
no  milliner's  bills,  no  beautiful  dresses,  no  grass-widows,  no  old  maid$. 
and  few  children,  no  mothers-in-law.  As  I  have  studied  this  svbject  and 
as  I  have  listened  to  the  president's  remarks  upon  this  question,  yo^ 
would  think  from  the  way  he  persistently  and  strenuously  kept  at  :t 
that  he  had  almost  come  to  the  conclusion  that  he  knew  something 
about  the  woman  question  also. 

But  turning  from  jest.  If  von  would  ask  me  tonight  to  picture  yo3 
an  ideal  woman  I  would  not  go  to  the  idle  rich,  to  the  would  be  aristo- 
crat, that  has  become  emboed  with  the  old  world  idea  that  it  is  di5- 
gra.^efu]  to  be  *jseful.  I  would  not  go  to  the  woman  who  has  abandoned 
the  home  for  country  clubs,  or  societies,  or  to  preside  in  some  grand  t*- 
rwr=.  But  tonight  in  a  little  home  upon  the  farm,  in  a  modest  home  m 
The  cvvvintry — :he  average  humble  home  where  the  true  and  honest  hn:* 
aco:htr  :s  ::t:i:«  and  looking  forward  to  the  future  with  one  foot  ca 
ihe  ora.i>.  'hat  mother  that  is  tonight  singing  the  lullaby  to  him  who 


i-.    *v 


he  fr.tur^  w:::  d:.-ta:e  the  policies  of  the  nation  and  direct  the  rnk-c 
ar-.cht-  I  ^."r.li  Tonight  pay  my  tribute  to  that  woman.  The  Ideal 
AneT-.-ain  w.-niAr*.  That  woman  who  lives  and  loves  in  her  own  hom^ 
rvvs;  r^  The  oraile  c:  her  chili.  Applause.!  She  has  the  se^-r^  of  --^ir 
vVv.r.:rT  $  s-^sttne^s?.  .\::  great  mothers  do  not  have  great  sons,  hot  al 
ULrsr.*:  sens  hji\e  stvat  moThers.  In  all  ages  woman  has  ev«r  been  tie 
,5^f^r.5»?  ar.i  The  insriraTlon  of  the  poet.  The  most  beamirul  pieces  oi 
^•"r  t:v.-«.  The  =:.>?t  ^vrfevT  painters,  the  most  famed  orators  are  the  re- 
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suit  of  a  woman's  love,  and  generally  her  Influence  stands  out  above  all 
things  else  in  the  attainment  of  his  success.  Her  courage  and  her  love 
is  in  his  very  heart  and  brain  of  every  worker  In  the  world,  she  is  the 
inspiration  of  us  all.  And  now  tonight  afl  we  are  reaching  the  close  of 
this  banquet  I  propose  this  sentiment: 

Senator  Piles  (Responding  to  numerous  calls.) — I  asked  the  com- 
mittee not  to  put  me  on  the  program  because^  I  desired  to  hear  the  gen- 
tlemen from  other  parts  of  the  state  who  were  the  guests  of  th  city  of 
Seattle,  and  it  would  have  given  me  much  more  pleasure  to  have  Hst- 
eniBd  to  some  one  else  than  to  have  stood  here  before  you  tonight.  But 
after  having  practiced  law  for  twenty-five  years  in  the  territory  and 
state  of  Wlashington,  it  is  one  of  the  greatest  pleasures  of  my  life 
to  meet  here  in  Seattle  with  so  many  distinguished  members  of  the 
bar  from  all  over  the  entire  state  of  Washington.  And  since  I  have 
had  the  ho^or  to  serve  in  part  this  great  state  in  the  greatest  legis- 
lative body  in  the  world,  I  have  taken  pains  to  measure  the  great 
lawyers  of  the  United  States  in  comparison  with  those  in  the  State 
of  Washington,  and  with  whom  I  have  had  to  battle  in  many  fierce 
contests  at  the  bar.  I  have  stepped,  upon  occasion  after  occasion,  inta 
the  supreme  court  of  the  United  States  and  there  listened  to  the 
eminent  Secretary  of  State  for  the  United  States  in  some  of  the  most 
important  litigations  that  have  ever  been  pending  in  the  supreme 
court  of  the  United  States.  Or  I  have  stepped  into  other  courts  and 
listened  to  other  great  lawyers  with  great  reputations,  in  the  large 
cities  of  this  country,  and  then  coming  back  to  you  as  I  did  after 
having  listened  to  the  great  men,  to  the  great  lawyers  of  this  coun- 
try, I  am  proud  and  I  am  happy  to  tell  you  that  among  those  whom 
I  have  known  in  a  practice  of  something  like  twenty-five  years,  we 
have  at  this  bar  lawyers  who  stand  among  the  greatest  lawyers 
of  the  United  States.  (Applause.)  And  when  I  see  the  bar  of 
the  supreme  court  of  the  United  States,  I  know  that  you,  my  friends, 
are  as  capable  of  presenting  any  case  to  that  high  and  august 
tribunal  as  the  majority  of  the  lawyers  in  the  United  States.  In  other 
words  we  will  find — ^we  can  find  here  in  the  state  of  Washington,  Just 
as  good  lawyers  as  you  can  find  in  any  other  section  of  the  United 
States,  and  we  should  feel  as  we  do,  an  absolute  pride  when  we  think 
of  the  ability  contained  within  our  own  bar.  Now  I  don't  mean  to 
throw  any  great  boquets  at  the  bar  of  this  state,  but  I  mean  to  state 
just  as  I  have  observed,  after  I  heard  great  arguments  by  some  of  the 
most  eminent  lawyers. 

Now,  my  friends,  it  is  not  my  place  to  undertake  to  make  a  speech 
here  tonight.  But  I  want  to  say  this  to  you,  that  the  lawyers  of  the 
United  States  have  taken  a  great  part  in  the  making  of  this  country  of 
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ours.  The  majority  of  the  senators  are  lawyers  and  I  have  found  them 
to  be  men,  coming  as  they  do  from  every  section  of  our  common  coun- 
try, who  are  imbued  with  the  idea  that  their  duty  is  to  make  such  al- 
liances as  would  be  of  material  benefit  to  the  people  of  their  section  of 
this  country.  We  heard  it  said  that  the  president  of  the  United  States 
wields  a  great  stick  over  the  senate,  the  body  over  which  our  dis- 
tinguished vice-president  yresides  with  great  dignity  and  great  learn- 
ing. But  did  you  ever  stop  to  think  that  the  president  of  the  United 
States  does  not  wield  a  big  stick  over  the  senate  or  house  of  rep- 
resentatives? But  it  is  true  that  the  president  wields  a  great 
power,  and  should  justly  rule  a  great  power  in  the  law  making  of  our 
country,  as  he  is  the  only  one  competent  to  judge  the  situation  and  to 
recommend  a  course  along  certain  measures  and  to  deal  with  certain 
questions.  If,  for  Instance,  the  president  should  recommend  to  that 
body  that  certain  state  laws  should  take  precedence  in  matters  thai 
heretofore  have  belonged  to  the  people  of  the  entire  country,  do  you  for 
a  moment  think  that  his  great  stick  could  hold  power  enough  to  com- 
pel that  body  to  act?  He  is  a  Christian  in  belief  and  in  his  conviction: 
he  is  a  man  of  integrity  and  ability.  The  American  people  want  an 
American  course  pursued  and  they  are  behind  him.  They  are  behind 
him  because  he  has  advanced  such  measures  before  congress,  and  has 
recommended  to  congress  the  enactment  of  such  laws  as  he  thought  the 
needs  and  necessities  of  all  the  American  people  require  (applause). 
If  it  were  not  so,  if  he  had  not  recommended  the  proper  course  to  con- 
gress, shown  them  that  his  position  was  correct,  do  you  suppose  for  a 
moment  that  all  the  power  of  that  great  stick  that  the  newspapers 
apeak  of,  would  be  sufficient  to  force  the  congress  to  have  enacted  into 
law  the  measures  which  were  enacted  for  the  benefit  of  the  country. 

I  may  say  in  passing,  that  I  want  to  congratulate  the  bar  and 
the  people  of  this  state  upon  the  fact  that  the  vice-president  of 
the  United  States  is  here  with  us  tonight  And  I  may  say  to  the  bar 
of  this  state,  and  through  them  to  the  people  of  this  state, that  no  man 
has  presided  over  that  great  body  with  greater  dignity  and  with  greater 
impartiality  than  the  distinguished  vice-president  of  the  United  States, 
who  is  our  guest  here  tonight.  (Applause.  I  simply  want  to  say 
that  in  all  the  measures  that  have  been  passed  by  congress  since  I 
have  had  the  honor  to  be  a  member  of  that  body,  which  has  been 
of  material  benefit  to  the  people  of  this  country,  have  had  the  sup- 
port and  active  support  of  the  vice-president  as  well  as  the  president 
of  the  United  States.     (Cheers.) 

And  acting  in  harmony  as  a  great  body,  the  executive  and  the 
senate   and   the   house    of   representatives,   has   given    the   people   of 
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this  country  a  series  of  laws  within  the  last  few  years  of  which 
the  American  bar  should  feel  proud  and  of  which  the  American 
people  should  feel  grateful  to  the  great  legislative  and  executive  de- 
partment of  this  country. 

And  in  conclusion,  my  friends,  I  thank  you  and  I  am  glad  that  I 
came  here  tonight,  but  I  regret  that  I  have  been  called  upon  to  speak, 
instead  of  some  of  the  other  gentlemen  from  other  sections  of  the  State 
of  Washington.  I  am  glad  the  people  of  Seattle,  and  the  Seattle  bar, 
have  had  the  honor  of  entertaining  this  Bar  Association,  and  I  hope 
that  you  will  leave  here  with  as  pleasant  recollections  of  the  meeting 
of  the  Association  and  your  work  here  as  the  members  of  the  King 
county  bar  f^el  in  having  had  you  here,  and  of  having  the  pleasure  of 
entertaining  and  visiting  with  you,  and  with  the  impressions  of  your 
meeting  left  upon  this  community,  and  its  happy  and  helpful  memory 
upon  the  bar  of  King  county.     I  thank  you.     (Applause.) 

Judge  Bubke — ^There  are  others  to  hear  from  but  the  hour  is  so 
late  we  will  conclude  our  exercises.    Goodnight. 
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JUDGE    HARRIS 

(Extracts  from  address  by  Hox.  Emmett  N.  Pabkeb.) 

I  have  been  asked  t«  say  some  few  words  in  memory  of  our  de- 
parted friend  and  brother,  Judge  Harris,  late  of  Tacoma.  I  have  but 
very  brief  remarks  to  make  and  they  are  purely  extemporaneous. 

Judge  Harris  was  one  of  «ur  brethren  who  started  in  the  legal  pro- 
fession, or  rather  in  real  estate  and  legal  work  together,  under  the  dis- 
advantages of  not  being  very  well  prepared  as  to  the  ordinary  and  con- 
ventional educational  requirements,  but  like  every  man  who  has  at- 
tained eminence  in  the  profession,  he  had  more  than  ordinary  ability 
on  that  line!  It  cannot  be  said  that  he  became  eminent  as  a  lawyer 
amongst  us,  but  he  was  one  who,  as  a  citizen,  as  a  lawyer,  participated 
in  the  local  affairs  of  his  city  almost  as  much,  I  believe,  as  any  other 
man  in  Tacoma,  although  as  a  citizen  of  the  state  he  was  not  so  widely 
Known. 

Judge  Harris,  I  think,  came  to  Tacoma  some  thirty  years  ago.  He 
was  married  there  not  long  afterward.  He  studied  law  some  beforp  he 
arrived  there,  I  think.  He  was  elected  a  justice  of  the  peoce  at  an 
early  day  and  that  is  where  he  got  his  title  of  ''judge."  He  was  a 
man  of  remarkable  force  of  character.  He  was  a  man  of  high  mind, 
of  remarkably  good  legal  mind,  and  had  he  possessed  the  advantages— 
the  early  advantages  and  after  training  of  many  of  his  colleagues — ^he 
would  have  been  a  man  of  more  than  ordinary  legal  attainments. 

He  was  member  of  the  city  government  of  Tacoma  for  a  good  man^- 
years,  and  for  a  larger  portion  of  that  time  he  was  president  of  its 
council. 

He  was  a  man  of  remarkably  strong  and  deep  conviction  and  there 
was  no  occasion  when  he  feared  to  express  those  convictions.  He  acted 
as  much  from  a  deep  sense  of  right  as  any  man  I  ever  knew.  He  has 
now  passed  to  the  Great  Beyond. 

His  death  was  rather  untimely;  it  was  sudden  and  it  left  but  a 
few  hours  for  preparation  before  he  was  taken  off.    Immediately  prior 
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to  that  time,  he  was  in  the  vigor  of  health.  He  was  a  man  of  middle 
age,  probably  50  years  old.  I  cannot  be  exact. 

But,  take  it  all  in  all,  we  who  knew  his  peculiarities,  his  good  quali- 
ties, his  great  force  of  character  and  his  devotion  to  right  as  a  duty, 
most  regret  his  taking  off,  and  recognize  that  in  him  was  a  man  of 
great  worth  to  the  city  of  Tacoma,  to  the  State  of  Washington',  to  the 
country  as  a  whole.    We  are  better  for  his  having  been  amongst  us. 

Judge  Harris  was  a  man  also  of  deep  religious  conviction.  In  this 
regard,  I  think,  he  possessed  a  stronger  faith  in  the  Christian  religion 
and  in  those  things  which  have  to  do  with  the  Great  Hereafter  than 
most  of  us  possess.  While  he  made  no  great  outward  show  of  his  pro- 
fession in  this  regard,  he  was  a  consistent  member  of  one  of  the  Chris- 
tian churches  of  Tacoma.  His  views  in  those  matters  were  perhaps 
not  what  might  be  called  orthodox,  but  rather  liberal.  But,  knowing 
his  life  work  as  a  lawyer  and  as  a  man,  what  he  has  done,  what  he 
thought,  and  how  he  acted,  I  believe  it  is  well  with  him  now.  I  am 
glad  to  have  been  one  who  knew  him  well  in  his  life  time. 


HON.  THAD   HUSTON 

Extracts  from  remarks  by  Hon.  Tiieo.  L.  Stiles. 

If  it  were  not  customary  with  us  to  make  mention  of  our  dead  as- 
sociates, I  think  it  would  be  eminently  fitting  that  in  the  case  of 
Judge  Thad  Huston  an  exception  should  be  made. 

Aside  from  his  judicial  and  professional  duties,  he  was  a  favorite 
in  many  places,  wherever  he  appeared  in  fact  as  a  speaker.  Being  of 
an  original  and  exceedingly  forceful  mind,  he  was  always  ready  to 
address  an  audience  and  there  was  always  a  deep  interest  In  what  he 
had  to  say. 

Thad  Huston  was  born  in  Washington  county,  Indiana,  in  1846.  His 
father  was  in  the  war  and  died  a  soldier.  Thad  Huston,  himself,  went 
south  to  take  care  of  his  father's  remains  and  went  into  the  service 
and  remained  a  soldier  until  the  close  of  the  war.  Being  of  the  tem- 
perament that  he  was,  he  was  always  interested  in  public  affairs.  I 
presume  there  was  no  man  in  the  state  who  was  more  conversant  with 
the  history  of  the  country  than  he.    He  was  always  a  student,  but  his 
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education  aside  from  his  business,  was  obtained  through  his  own 
energy  and  will  power.  Books  were  always  at  his  hand,  and,  while 
he  enjoyed  the  lighter  subjects,  the  more  weighty  were  his  principal 
delights. 

He  caihe  to  Washington  in  1887  and  began  to  practice  law  in  Ta- 
coma.  In  1900,  he  was  elected  one  of  the  judges  of  our  superior  court, 
and  was  re-elected  in  1904,  and  died  during  his  term  on  the  24th  day 
of  June,  1907.  "• 

(Judge  Stiles  sobs,  and  is  unable  to  proceed.) 
Remarks  by  Mb.  T.  O.  Abbott. 

Judge  Stiles  has  requested  me  to  say  a  few  words  about  Judge  Thad 
Huston,  as  he  was  not  able  to  finish  his  remarks  on  that  subject.  As 
a  former  member  of  the  bar  of  Pierce  county,  I  at  one  time  had  the 
pleasure  and  the  privilege  of  knowing  Judge  Huston  well,  and  I  am 
very  glad  indeed  to  say  a  word  or  two  in  regard  to  his  life. 

A  few  days  before  the  judge  finally  passed  over,  it  was  my  privi- 
lege to  call  upon  him  at  his  bedside.  I  can  well  understand  Judge 
Stiles*  fullness  on  this  occasion.  Judge  Huston,  as  you  who  knew  him 
will  remember,  was  a  large  man,  weighing  probably  250  or  275  pounds, 
and  of  very  strong  physique.  As  I  saw  him  lying  on  his  death  bed. 
he  was  nothing  but  a  skeleton.  Yet  his  eyes  were  bright,  his  mind  was 
clear,  and  I  don't  know  of  any  time  when  his  intellect  seemed  keener 
and  at  the  time,  we  had  conversation  about  matters  of  mutual  in- 
terest and  about  his  coming  departure  from  this  life,  and  he  was  per- 
fectly willing  to  discuss  the  subject,  rationally  and  clearly.  His  was  a 
beautiful  home  life  and  yet  he  did  not  regret  his  departure.  It  is  the 
universal  opinion  of  every  member  of  the  bar  who  practiced  before  him 
that  he  was  the  best  judge  who  ever  sat  on  the  bench  in  that  county. 

Another  thing  which  will  show  the  affection  of  the  members  of 
the  bar  of  Pierce  county  toward  Judge  Huston  is  this:  He  was  not 
a  rich  man  and  there  was  a  mortgage  on  his  house,  his  home.  While 
he  was  lying  sick  on  his  back,  the  lawyers  of  the  city  took  up  a  collec- 
tion, paid  off  the  mortgage  and  sent  it  to  him.  He  remarked  at  the 
time  I  saw  him,  "I  don't  even  know  who  my  friends  are.  They  have 
never  told  me."  He  was  so  full  he  could  not  talk  and  tears  came  lo 
his  eyes.  After  a  bit  he  said  that  he  couldn't  understand  what  he  had 
done  to  bring  to  him  so  much  kindness  and  affection  of  other  men 
that  didn't  seem  to  belong  to  him. 
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BENJAMIN  FRAMKLIN   HEUSTON 

Extracts  from  address  by  Mr.  Marshall  K.  Snell. 

No  member  of  this  Association  was  acquainted  longer  with  Ben- 
jamin Franklin  Heuston  or  knew  him  better  than  myself.  The  first 
childhood  acquaintance  made  was  Frank  Heuston,  a  lad  of  about  my 
own  age.  His  parents,  who  had  resided  In  Wisconsin  for  years,  were 
Quakers,  conscientious,  studious  people.  His  father  formerly  lived  at 
Galesvllle,  the  county  seat,  and  had  been  probate  judge. 

Frank  and  I  attended  for  a  time  the  same  village  school,  were  in 
the  same  clas^,  but  usually  separated  as  far  as  it  was  possible  to  be — 
Frank  at  the  head  of  the  class  and  I  generally  at  the  foot. 

Both  having  an  ambition  for  the  law  we  met  again  in  the  office  of 
the  Honorable  Alfred  A.  Newman  at  Trempeauleau,  who  afterward  be- 
came Frank  Heuston's  father-in-law.  I  was  accommodated  with  law 
books  from  this  office,  and  Frank  and  others  were  also  at  the  time  stu- 
dents with  Jndge  Newman,  who  was  one  of  the  most  able  judges  of  the 
supreme  bench  In  Wisconsin,  and  who  died  while  holding  that  office. 

We  next  met  in  the  law  school  of  the  Wisconsin  state  university 
at  Madison,  in  the  class  of  '80.  Frank  did  not  stay  to  graduate,  but 
took  a  position  with  the  well-known  law  firm  of  Wilson  &  Gale,  Wi- 
nona, Minnesota,  where  he  remained  until  he  came  west.  I  preceded 
him  west  in  1888,  and  soon  after  received  a  letter  from  him  of  inquiry. 
I  replied,  asking  him  to  come,  and  in  a  few  days  he  walked  into  my 
office,  and  he  remained  with  me  about  six  months  before  making  a  lo- 
cation of  his  own.  This  was  over  eighteen  years  ago,  and  from  that 
time  on  to  his  untimely  death,  he  was  identified  with  Tacoma. 

He  was  known  throughout  the  state  as  an  able  lawyer,  a  conscien- 
tious adviser,  as  a  student,  and  a  man  capable  of  deep  and  careful  rea- 
soning. It  is  no  mere  platitude  to  say  that  he  was  a  man  of  high 
character,  that  his  home  life  and  private  character  were  ideal.  Of  my 
own  knowledge,  I  can  say  that  the  widow  that  is  now  left  to  mourn 
him  was  his  one  boyhood  sweetheart,  and  his  only  love,  their  life-long 
courtship  commencing  when  Frank  was  barely  sixteen. 

Dying  at  an  age  which  should  mark  the  beginning  of  a  lawyer's 
a3hlevement,  Benjamin  Franklin  Heuston  had  already  by  the  force 
of  his  mind  and  character  forged  to  the  front  ranks  of  able  lawyers 
In  this  state.  His  death  is  a  loss  to  the  bar  of  the  state.  A  mar.  who 
has  led  the  life  of  this  of  our  departed  brother  need  have  no  fear  for 
the  future,  whether  the  destiny  of  man  be  real  or  ideal,  it  will  be  well 

with  him. 
—14— 


Digitized  by  VjOOQIC 


210  APPENDIX  C. 


HON.  GEORGE   C.   HATCH 


(Extracts  from  address  by  Ho.n.  Geo.  E.  Mobris.) 

I  have  had  neither  time  nor  opportunity  since  the  invitAXion  wms 
extended  to  me  to  gather  together  that  personal  data  of  the  nuui.  90 
necessary  and  so  important  in  an  address  of  this  character.  I  haTe. 
from  the  newspaper  accounts  of  his  death,  procured  a  few  items  as  to 
his  life  history — other  than  that  I  can  only  speak  in  a  desultory  aad 
informal  way,  of  the  man  and  the  judge  as  I  knew  him. 

He  was,  at  the  time  of  his  death,  that  occurred  on  the  first  day  of 
last  January,  about  50  years  of  age.  He  was  bom  in  the  state  of  Iowa. 
He  attended  the  schools  of  that  state,  and  I  believe  he  was  a  graduate 
of  Oberlin  college.  After  his  graduation  from  college  he  studied  law, 
being  admitted  into  the  courts  of  that  state.  He  practiced  law  in  the 
state  of  Ohio  for  eight  or  ten  or  twelve  years.  He  came  to  Washlagtoo 
in  1890,  locating  at  Port  Angeles,  where  he  continued  his  resideoce 
until  death.  At  the  time  of  his  death  his  immediately  family  cob- 
sisted  of  his  wife  and  two  little  girls,  about  10  and  12  years  of  age. 

Judge  Hatch  received  more  than  the  usual  honors  that  come  to  mt*ik 
of  our  profession.  Almost  his  entire  life  in  Washington  was  in  aa 
official  capacity.  Shortly  after  he  came  to  this  state,  he  was  appointed 
prosecuting  attorney  of  his  county,  and  after  he  had  completed  his 
term  in  that  capacity,  he  was  elected  for  two  terms,  I  think,  as  city 
attorney  of  Port  Angeles.  Then  he  again  became  prosecuting  attorney 
in  Clallam  county  for  two  years  more,  and  at  the  time  of  his  death  was 
-serving  his  second  term  on  the  superior  court  bench. 

His  death  was  the  result  of  accident.  He  was  leading  his  horses 
from  the  bam  to  the  pasture  and  while  they  were  passing  through  the 
pasture  gate  the  horses  jumped  suddenly  and  in  some  inexplicable  and 
unfortunate  manner  his  ankles  or  feet  entangled  in  the  halter  rope 
and  he  was  thrown  violently  to  the  ground  on  his  head,  concussion  o( 
the  brain  following,  from  which  he  died  in  about  forty-eight  hours. 

He  was  a  simple  and  unostentatious  man  and  he  lived  an  uuob- 
teniatious  life.  He  loved  best  to  be  in  the  company  of  his  wife  ind 
his  little  girls.  He  loved  the  beauties  of  nature  and  he  lo^-ed  10  tak* 
his  team  and  his  family  and  drive  out  and  enjoy  the  l)eauties  of  ih^ 
natural  scenery  of  that  section  of  the  country,  which  is  so  abundant 
and  prolific  in  natural  beauty. 

It  may  be  that  there  have  been  greater  men  upon  the  bench  ot 
Washington  than  George  C.  Hatch.    It  may  be  that  men  have  filled  thai 
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posicion  who  possessed  more  legal  ability,  more  legal  acumen,  were 
nicer  in  their  discriminations*  and  the  interpretation  and  declaration 
of  the  law,  but  however  that  may  be,  there  never  was  a  man  sat  upon 
the  bench  of  this  or  any  other  state  who  discharged  his  duties  more 
fearlessly,  more  faithfully,  more  honestly,  more  conscientiously  than 
did  George  C.  Hatch.  And  when  he  laid  down  his  Judicial  ermine,  it 
fell  from  his  shoulders  as  unsullied,  as  unspotted  and  as  pure  as  it  first 
fell  upon  him. 

He  was  not  a  religious  man,  that  is,  not  a  member  of  any  church, 
nor  a  subscriber  to  any  doctrinal  creed.     And  yet,  if  Christianity  con- 
sists in  absolute  purity  of  life  in  a  man  doing  the  very  best  he  can  in 
every  position  in  which  life  finds  him,  in  doing  all  and  everything  that 
he  can  for  the  uplifting  and  advancement  of  his  fellow  men,  then 
George  C.  Hatch  was  a  Christian  of  the  highest  type.    He  was  at  least 
a  subscriber  to  the  creed  of  the  Ancient  Mariner: 
He  liveth  best  who  loveth  best 
All  things  both  great  and  small. 
For  the  dear  God  who  loveth  us — 
He  made  and  loveth  all.    * 
Perhaps,  Mr.  President  and  gentlemen,  a  few  general  observations 
may  not  be  amiss  upon  an  occasion  like  this,  after  we  have  listened 
to  the  remarks  upon  the  memory  of  our  deceased  brother.     Death  is 
not  an  uncommon  thing  among  us.     It  is  a  matter  of  almost  hourly 
occurrence.    Yet  few  of  us  can  tell  what  it  is.    Few  of  us  can  interpret. 
Philosophers  in  all  ages  of  the  past  have  sought  to  fathom  it.     Pos- 
sibly, sometimes,  we  have  thought  the  mystery  solved;  sometimes  men 
have  grown  eloquent  in  the  interpretation  of  it — yet  we  do  not  know 
what  it  is.    We  do  not  know,  except  that  it  is  the  transition  from  life 
to  eternity — the  crossing  of  the  Great  Divide,  beyond  which  we  may 
not  look.     Mythology  represents  it  as  a  silent  flowing  river,  yet  we 
know  not  where  its  banks  may  be,  nor  can  we  see  even  for  a  little  way 
a:-  OSS  its  waters.     They  may  te  lapping  the  shore  at  our  very  feet, 
anil  yet  we  cannot  hear  them;  they  may  be  ready  to  bear  us  away  upon 
their  bosom,  and  yet  we  cannot  see  them.     Is  there  any  lesson,  my 
brethren  for  you  and  me  in  the  lives  of  these  earnest  and  faithful  men, 
and  in  this  uncertainty  of  life  and  certainty  of  death?    I  maintain  that 
there  is  a  lesson  and  one  that  we  cannot  afford  to  forget,  and  that  is  to 
be  ever  ready  for  the  boatman's  call;,  to  have  our  lamps  trimmed  and 
burning  to  go  with  him  whether  he  comes  as  a  thief  in  the  silent 
watches  of  the  night,  or  as  a  foeman  bold,  in  the  light  of  the  day.    He 
should  always  find  us  ready.     If  I  leave  with  this  Association  a  single 
thought  that  I  should  want  them  to  bear  with  them  on  going  home. 


Digitized  by  VjOOQIC 


212  APPENDIX  C. 

if  they  were  to  forget  every  other  remark  that  has  been  made,  it 
would  be  this — that  every  member  of  this  Association,  every  lawyer 
of  this  state  should  so  live  his  life  in  all  its  environments  and  in  all 
its  ramifications  so  that  when  the  time  shall  come  for  him  to  lay 
down  his  armor,  it  shall  not  be  in  the  blackness  of  despair,  not  in 
darkness,  but  in  the  coming  glory  of  triumph.  May  we  say  with  St. 
Paul,  "I  have  fought  the  good  fight.  I  Imve  kept  the  faith.  I  have 
finished  the  course.  Oh,  Death!  Where  is  thy  sting;  Oh«  Grave! 
Where  is  thy  victory?" 
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1894.... Tohn   Arthur President's  Address — "Lawyers  In   Their 

Relations  With  the  State." 

"     ...R.  A.   Ballinger "Our  Community  Property  Laws." 

*•     ...  Frank  H.  Graves "Non-Partisan  Selection  of  the  Judiciary." 

"     . .  .Thamas   Carroll 'Policy  of  Redemption  Laws." 

••     . .  .John  W.  Pratt "Government  of  Cities." 

"     ...Charles  S.  Fogg "Evils  of  the  Promiscuous  Appointment 

of  Receivers." 

"     ...James  B.  Reavis 'Our  Exemption  Laws." 

"     ...Frank  T.   Post "The  Material  Man's  Lien." 

"     . .  .Orange    Jacobs 'Reminiscences  of  the  Bench  and  Bar  of 

Washington." 

1895. .  .George  M.  Forster President's  Address. 

"     ...George   Turner "Practice  and  Procedure  in  the  State  of 

Washington." 

"     . .  .Charles  O.  Bates Juries  and  Jury  Trials." 

"     . .  .David  E.  Baily Stare  Decisis." 

"     ...C.  H.  Hanford "Jurisdiction  of  American  Courts,  State 

and  Federal." 
"     ...John   J.   McGilvra*. . . .  **The   Pioneer  Judges    and    Lawyers    of 

Washington." 

1896. ,  .Charles  S.  Fogg President's  Address — "The  Law  and  Law- 
yer in  History." 

"     . .  .T.  N.  Allen "Judicial  Legislation." 

"     . .  .N.  T.  Caton "Pioneer  Judges  and  Lawyers." 

"     ...Emmett  N.  Parker. .  .'Probate  Law  and  Practice  in  Washing- 
ton." 

**     . .  .George  Doworth "Corporations." 

"     . .  .R.  S.  Holt 'Contributary  Negligence." 

•*     . . .  Jamee  Z.  Moore 'Landlord  and  Tenant." 

"     . .  .Alfred  Battle ''Record  Notice  and  Curative  Acts." 

"     . .  .W.  T.  Dovell Bench  and  Bar." 
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1897 . . .  HaroM  Preston President's  Address. 

"     . . .  E.    B.    Learning Philosophy  of  the  Law." 

"     . . .  W.  H.  Pritchard The  Policy  and  Practical  E:ffect  of  Usury 

Laws." 

"     ...  Ben  Sheeks Some  Judicial  Opinions — ^A  Study." 

"     . .  .Austin  Mires Irrigation  and  Water  Rl£:ht8  in  the  State 

of  Washington." 
"     . .  .John  P.  Hoyt : . .   Reminiscences  of  the  Bench  and  Bar  of 

Washington." 

1898. .  .George  Turner President's  Address. 

"     . . .  W.  C.  Sharpstein Annexation    of   Foreign    Territory;    Its 

Constitutionality  and  Expediency." 

"     . . .  F.  H.  Brownell Mining  Laws  in  Washington." 

"     . .  .James  Wickersham. . .   The  Constitution  of  China— A  Study  in 

Primitive  Law." 
"     ...Henry  M.   Hoyt The    Legal    Effects    of    Mortgages   and 

Pledges  of  Rents  and  Profits  of  Real 

Estate." 
"     . .  .Frederick  Bausman.  .."Public  Policy  as  an  Element  of  Judicial 

Construction." 

1899...  Theodore  L.   Stiles. .  .President's    Address  —  "Legislative   En- 
croachments Upon  Private  Right" 
"     ...James  G.  McClinton.  ."Reform  in  Criminal  Procedure." 

"     ...Byron   Millett "Fourteenth    Amendment  to    the   United 

States  Constitution." 
"     . .  .George  H.  Walker. . . .   What  Shall  Be  Done  About  the  Tmrtsr 

"     . .  .B.   F.  Blaine Decennial  of  our  State  ConstituUon." 

"     ...  Samuel  R,  Stern The  Law  and  the  Laborer." 

1900... George  Donworth President's     Address— **The     Passing    of 

Precedent." 
"     ...Will  H.  Thompson...  The  Status  of  Our  Newly-Acquired  Ter- 

ditory." 

"     . .  .Herbert  S.  Griggs Admiralty  Practice." 

"     . .  .Charles  E.  Shepard. . .   Limitations  on  Municipal  Indebtednefl.'^ 

. . .  C.  W.  Hodgdon Government  Ownership  of  Railroada" 

"     ...J.    B.    Davidson Needed   Reforms  in   the   Laws  of  Ma^ 

riage  and  Divorce." 
"     ...Thomas  B.  Hardin...    How  Should  United  States  Senators  Be 

Elected." 
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1901. .  .Samuel  R  Stern President's  Address. 

"      ...AG  Kellam 'The  Trust  Fund  Theory  of  Corporation 

Assets." 

...TO  Abbott 'Advantages  of  the    Torrens    System    of 

Conveyancing." 

"     ...EG.  Krelder Law  Reporting." 

**  ...Joseph  Shippen "The  Insular  Questions,  and  Their  Solu- 
tion by  the  Supreme  Court  of  the 
United  States." 

1902. .  .Austin  Mires President's  Address. 

'*  ...Edward  Whltson "The  Course  of  Legislation  in  Washing- 
ton." 

'•     ...Will  G.  Graves "Stability  of  Legal  Principles— A  Thing 

of  the  Past." 
**     ...  Arthur  Remington "Railway    and    Transportation    Commis- 
sions." 

"     ...C.    H.    Hanford "Conflicting    Decisions    of    Federal     and 

.    State  Courts." 
. .  .Orange    Jacobs. .....  ."Remlniscenses  of  Bench  and  Bar." 

"     . .  .Edward   Pruyn Poem — "A  Day  in  Court." 

1903. .  .R.  G.  Hudson President's  Address — "Trusts." 

*'     . . .  F.    D.    Nash "Street  Assessments." 

"     ...N.  T.  Caton -Some  Pioneer  Judges    and    Lawyers    I 

Have  Known." 

"     ...  L.  Frank  Brown "The    Uses    and    Abuses    of    the    Labor 

.  Union." 
"     ...  Thomas  Burke 'The    Ljie   and    Character    of     John     B. 

Allen." 

"     . .  .John  T.  Condon "A  Theory  of  Legal  Obligation." 

"     ...James  B.  Reavis "Taxation  of  Franchises." 

1904. . .  W.  G.  Peters President's  Address. 

"     ...Carrol  B.  Graves 'ihe   Desirability  of  Harmonizing  State 

and  Federal  Statutes  on  Irrigation." 

••     . .  .E.  C.  Macdonald "Relief  of  Our  State  and  Federal  Courts." 

"  . .  .Alfred  Battle For  Affimative  of:  "Should  the  State  Per- 
mit Corporations  to  bwn  and  Vote 
Stock  in  Other  Corporations." 

*'  Theo.  L.  Stiles For  Nebative:  "Should  the  State  Per- 
mit Corporations  to  Own  and  Vote 
Stock  in  Other  Corporations." 
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1905. .  .Edward   Whitson President's  Addreae. 

"     . . .  S.   M.   Bruce "The  Jury  System." 

...Harvey  L.  Johnson. .  ."The  Development  of  the  Law  of  Labor 

and  Labor  Organizations." 

•*     . .  .Geo.  Ladd  Munn "The  Community  Property  Law  and  Noe- 

Residents." 

"     . .  .C.    C.    Gose » .  .Is  the  Provision  of  Our  State  Constita- 

tion  Relative  to  Private  Ways  of  Neces- 
sity in  Conflict  With  the  Fourteenth 
Amendment." 

1906. .  .Francis  H.  Brownell.  .President's  Address. 

•     ...  Frank  H.  Rudkin *  ae  Court's  Work." 

**     ...Geo.    E.   Wright "Some  Questions  of  Real  Estate  Law." 

•'     ...  Harry   McLean "The  Evolution  of  State  Legislative  Meth- 
ods." 

"     ...  James  M.   Ashton "Maritime  Law." 

"     . . .  J.   B.   Bridges "Log  Booms  on  Navigable  Rivers." 

1907 r..E.  C.   Hughes President's  Address. 

...James  R.  Garfield "The  Commerce  Clause  of  the  Constitu- 

(Sec.  of  Interior.)  tlon." 

"     . .  .H.  E.  Hadley "The  Lawyer  Under  Fire." 

"     . .  .F.  T.   Post "Our  Community  Property  Law." 

"     ...W.  H,  Abel "Navigable  Waters." 

"     . . .  H.  G.  Rowland "Tide  Lands." 

"     . .  .James  F.  Ailshie "The  Lawyer  as  a  Conservative." 

(Chief  Justice  of  Idaho.) 

"     . .  .Dr.  Elmer  E,  Heg "Our  Sanitary  Laws." 

"     . .  .Chas.  W.  Fairbanks. .  ."The  Lawyer." 
(Vice-Pres.  U.  S.) 
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